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THE  MISSION  OF  GOV.  TAFT  TO  THE  VATICAN. 


The  mission  of  Gov.  Taft  to  the  Vatican,  last  Summer,  is,  to 
students  of  constitutional  or  international  law,  one  of  the  most 
interesting  incidents  of  the  state  of  things  which  lias  grown  out  of 
our  treaty  of  1899  ^^^  Spain. 

The  diplomatic  relations  of  the  United  States  are  under  the 
control  of  the  President.  Whoever  represents  them  before  a  foreign 
government  bears  a  commission  from  him,  and  receives  his  instruc- 
tions through  the  Department  of  State.  The  President,  as  to  our 
foreign  relations,  stands  for  the  sovereignty  of  the  United  States. 

As  the  depositary  of  this  sovereign  power,  he  addresses  himself 
only  to  sovereigns.  The  mission  of  Gov.  Taft  was  to  one  not 
recognized  by  the  President  as  a  sovereign,  yet  who  claims  a  place 
as  such,  and  whose  claims  are  recognized  by  several  of  the  powers 
of  Europe.  The  Pope,  be  he  a  temporal  sovereign  or  not,  holds 
a  position  of  supreme  authority  over  the  most  ancient  and  widely 
extended  of  Christian  churches.  The  question  which  the  situation 
in  the  Philippines  called  upon  us  to  face  was  one  as  to  which  an 
expression  of  the  P(^'s  pleasure  would  be  likely  to  be  final,  as 
r^;ards  any  interests  opposed  to  those  of  the  United  States.  It 
was  deemed  by  the  civil  authorities  in  the  Philippines  highly  desirable 
to  obtain  his  approval  pf  such  measures  as  might  best  tend  to  the 
removal  of  the  friars  from  the  islands  and  the  relinquishment  of 
their  vast  landed  possessions.    How  was  he  to  be  approached? 


2  YALE  LAW  JOURNAL. 

For  the  President  to  direct  our  ambassador  at  the  Qmrt  of 
Rome  to  open  communication  with  the  Vatican  was  plainly  in- 
admissible. It  would  be,  to  say  the  least,  a  discourtesy  to  the 
Italian  government,  to  which  he  was  accredited. 

For  the  President  to  send  a  special  envoy  to  the  Pope  would 
have  been  not  less  objectionable.  It  would  have  been,  or  would  be 
assumed  to  have  been,  a  recognition  of  his  political  sovereignty.  If 
an  Act  of  Ccmgress  had  been  recommended  to  authorize  it,  whatever 
legislaticm  might  have  been  had  could  hardly  be  satisfactory  to 
Catholics  on  the  one  hand  and  Protestants  on  the  other.  Had  he 
acted  without  authority  of  Congress,  grave  questions  as  to  his  right 
to  do  so  would  have  arisen. 

But  the  President  is  not  <»ily  the  first  civil  officer  but  the  first 
military  dficer  of  the  United  States.  A  military  officer,  holding 
military  occupation  of  territory  where  war  is  flagrant,  has  powers 
that  are  almost  unlimited.  By  such  a  title.  President  Lincoln, 
during  the  civil  war,  established  civil  courts  in  Louisiana;  laid  a 
duty  on  cotton  brought  out  of  the  Southern  States  under  his  trading 
licenses ;  and  finally  emancipated  the  slave.  By  such  a  title,  fortified 
by  the  Spooner  amendment  to  the  army  appropriation  bill  of  March 
2,  1901,  President  Roosevelt,  through  the  Philippine  Commission, 
has  been  making  laws  for  the  Filipino;  setting  up  courts  for  him; 
and,  in  a  word,  governing  him  at  will.  In  this  line  of  executive 
action  he  speaks,  and  properly  speaks,  through  the  Secretary  of 
War. 

The  head  of  the  War  Department  was  fortunately  an  able 
and  well-read  lawyer.  There  was  nothing  to  prevent  his  authorizing 
the  (rfficials  acting  under  him  at  the  Philippines  from  communicating 
with  whom  they  would,  so  far  as  might  seem  necessary  to  make 
peace  or  to  preserve  it. 

They  had  recommended  the  purchase  of  the  friars'  lands  by  the 
United  States.  Their  head.  Gov.  Taft,  was  urging  it  at  Washington, 
last  Spring.  The  time  had  come  for  his  return  to  Manila,  and 
nothing  had  been  concluded.  It  was  felt  that  nothing  could  be, 
until  the  attitude  of  the  Roman  Catholic  church  as  to  the  matter 
was  more  definitely  ascertained.  It  was  under  these  circumstances 
that  the  Secretary  of  War,  on  May  9,  sent  out  Gov.  Taft  for  purposes 
of  foreign  intercourse  as  a  representative  at  Rome,  not  of  the  United 
States,  but  of  the  Secretary  of  War;  not  before  the  Court  of  Rome, 
but  the  Court  of  the  Vatican. 

But  how  would  such  an  envoy  be  regarded  by  the  Pope?  Here, 
if  we  may  trust  unofficial  reports,  much  tact  was  exettised,  on  both 
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sides.  President  Roosevelt  availed  himself  of  the  opportunity  of 
Gov.  Taft's  visit  to  Rome,  to  send  to  the  Pope  a  friendly  letter  of  a 
personal  nature,  asking  his  acceptance  of  a  set  of  the  President's 
works.  An  American  bishop  of  the  Roman  Catholic  church  arranged 
for  an  audience  of  the  distinguished  messenger  who  bore  the  gift. 
The  messenger,  however,  carried  no  official  credentials  from  the 
Department  of  State,  or  from  the  President.  His  commission  was 
a  letter  of  instructions  from  "Elihu  Root,  Secretary  of  War," 
addressed  to  "Hon.  William  H.  Taft,  Civil  Governor  of  the  Philip- 
pines," dated  May  9,  1902.*  In  this  it  was  stated  that  in  view  of 
the  apparent  impossibility  of  disposing  of  the  matter  of  purchasing 
the  friars'  lands  by  negotiation  with  them,  "the  President  does  not 
feel  at  liberty  to  lose  the  opportunity  for  effective  action  afforded  by 
your  presence  in  the  West.  He  wishes  you  to  take  the  subject  up 
tentatively  with  the  ecclesiastical  superiors  who  must  ultimately 
determine  the  friars'  course  of  conduct,  and  endeavor  to  reach  at 
least  a  basis  of  negotiation  along  lines  which  will  be  satisfactory  to 
them  and  to  the  Philippine  Government,  accompanied  by  a  full 
understanding  on  both  sides  of  the  facts  and  of  the  views  and 
purposes  of  the  parties  to  the  negotiaticHi ;  so  that,  when  Congress 
shall  have  acted,  the  business  may  proceed  to  a  conclusion  without 
delay.  You  are  accordingly  authorized,  in  the  course  of  your  return 
journey  to  Manila,  to  visit  Rome,  and  there  ascertain  what  church 
authorities  have  the  power  to  negotiate  for  and  determine  upon  a 
sale  of  the  lands  of  the  religious  orders  in  the  Philippine  Islands,  and 
if  you  find,  as  we  are  informed,  that  the  officers  of  the  church  at 
Rome  have  such  power  and  authority  you  will  endeavor  to  attain 
the  results  above  indicated.  Any  negotiations  which  you  may 
enter  upon  are  always  subject  to  granting  of  power  by  Congress 
to  follow  the  negotiations  by  binding  action." 

Certain  rules  were  then  laid  down  to  guide  his  action,  and 
the  letter  concludes  thus: 

"Your  errand  will  not  be  in  any  sense  or  d^^ree  diplomatic 
in  its  nature,  but  will  be  purely  a  business  matter  of  negotiation 
by  you  as  Governor  of  the  Philippines  for  the  purchase  of  property 
from  the  owners  thereof,  and  the  settlement  of  land  titles,  in  such 
a  manner  as  to  contribute  to  the  best  interests  of  the  people  of  the 
islands. 

*  For  a  copy  of  this  document,  and  of  some  others  to  which  reference 
is  subsequently  made,  I  am  indebted  to  the  courtesy  of  Col.  Clarence  R. 
Edwards,  U.S.A.,  Chief  of  the  Bureau  of  Insular  Affairs  in  the  War 
Department.  * 
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Any  assistance  which  you  may  desire,  whether  on  the  part  of 
officers  of  the  civil  government,  or  of  military  cheers,  to  enable 
you  to  perform  the  duties  above  described  in  a  manner  satisfactory 
to  yourself,  will  be  afforded;  but  the  business  is  left  entirely  in 
your  hands,  subject  to  such  action  as  may  be  taken  pursuant  to  law 
upon  your  report." 

Gov.  Taft  availed  himself  of  this  permission  to  call  to  his 
assistance  such  other  officers  as  might  best  aid  him,  by  adding  to 
his  suite  Judge  James  S.  Smith,  a  member  of  the  Supreme  Court 
of  the  Philippines  and  a  Roman  Catholic,  who  has  been  since  placed 
upon  the  Philippine  Commission,  and  Major  Porter  of  the  Judge 
Advocate's  bureau  in  the  United  States  army. 

The  Pope  gave  him  a  courteous  audience,  and  he  was  soon  in 
communication  with  Cardinal  Rampolla,  the  Papal  Secretary  of 
State,  Major  Porter  acting  as  his  bearer  of  dispatches.  Each  step 
taken  was  reported  to  the  Secretary  of  War,  and  made  the  subject 
of  fresh  instructions  from  him.  Mr.  Root  was  careful,  in  despatch- 
ing Gov.  Taft  to  Rome,  to  speak  for  himself,  and  not  in  the  name  of 
the  President,  and  to  make  no  formal  reference  to  the  Court  of  the 
Vatican.  In  the  original  commission  of  May  9th,  the  Pope  was  not 
mentioned,  there  being  only  vague  references  to  "church  authorities" 
and  "the  officers  of  the  church  at  Rome."  In  his  dispatch  of  July 
14,  1902,  the  term  "Holy  See"  appears,  which  is  one  of  the  appro- 
priate designations  of  the  Court  of  the  Vatican  (Saint  Siige),  used 
in  diplomatic  intercourse,  but  it  is  employed  as  convertible  with  "the 
ecclesiastical  authorities  in  Rome"  and  "the  authorities  of  the 
church."  Gov.  Taft,  in  his  closing  note,  addressed  to  the  Papal 
Secretary  of  State  two  days  later,  if  we  may  trust  the  newspaper 
report  of  it,  quotes  from  or  summarizes  a  dispatch  "just  received," 
and  presumably  later  than  that  of  July  14,  in  which  the  Secretary  of 
War  had  advised  him  with  reference  to  the  counter-suggestions  with 
which  Cardinal  Rampolla  had  met  our  proposal  of  purchase.  This 
quotation  or  summary  b^;an  thus :  "Secretary  Root  says  he  is  glad 
to  see  by  the  two  notes  received  from  the  Vatican  that  the  Holy  See 
is  animated  by  the  best  intentions  to  come  to  an  understanding  with 
Washington  about  the  relations  between  Church  and  State  in  the 
Philippines;  that  his  Eminence  has  declared  the  Vatican  to  be 
disposed  to  give  clear  and  precise  instructions  to  the  friars  to  occupy 
themselves  with  religion  only,  abstaining  entirely  from  politics,  and 
that  the  Holy  See  proposes  to  introduce,  little  by  little,  ecclesiastics 
of  other  nationalities,  especially  American."  Here  the  Vatican  seems 
to  be  quite  fully  recognized  as  the  party  treated  with.     Gov.  Taft's 
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own  note  of  July  16  is  in  the  same  tone.  "Now,"  he  wrote,  "that 
the  Vatican  does  not  see  its  way  clear  to  make  a  definite  withdrawal, 
the  American  Government  has  deemed  it  wise  to  recur  to  the  methods 
of  settlement  of  the  various  questions  at  issue  suggested  by  Cardinal 
RampoUa's  first  communication  of  June  21/' 

So  far  as  concerns  Mr.  Root's  speaking  in  his  own  name  as 
Secretary  of  War,  it  may  be  observed  that  whatever  the  head  of  a 
department  says,  officially,  the  President  says. 

"The  President  speaks  and  acts  through  the  heads  of  the  several 
departments  in  relation  to  subjects  which  appertain  to  their  respective 
duties.""^  "The  acts  of  heads  of  departments,  within  the  scope  of 
their  powers,  are  in  law  the  acts  of  the  President"** 

The  President,  however,  for  the  same  reasons,  spoke  through  Mr. 
Root  only  as  the  commander-in-chief  of  the  army  of  the  United 
States.  He  did  not  speak  as  a  depositary  of  the  treaty-making  power 
nor  as  the  representative  of  the  United  States  in  diplomatic  inter- 
course. 

Cardinal  Rampolla  may  be  pardoned  for  not  always  noting — 
perhaps  for  not  always  caring  to  note — ^these  subtle  distincticxis, 
belonging  to  the  American  system  of  constitutional  government,  with 
its  formal  division  of  sovereign  powers.  He,  in  his  first  memoran- 
dum, of  June  22,  spoke  in  the  name  of  the  "Holy  See"  and  of  its 
disposition  to  furnish  the  new  Apostolic  Delegate  to  be  sent  to  the 
Philippines  such  instructions  as  would  enable  him  to  treat  amicably 
with  "the  American  Government." 

The  difficulties  of  the  situation  were  somewhat  enhanced  by 
the  Act  of  Congress  of  July  i,  1902,  passed  during  Gov.  Taft's 
stay  at  Rome.  This  declared  the  inhabitants  of  the  Philippines 
"citizens  of  the  Philippine  Islands  and  as  such  entitled  to  the 
protection  of  the  United  States."  In  the  treaty  of  cession,  it  had 
been  stipulated  that  "the  civil  rights  and  political  status  of  the  native 
inhabitants  of  the  territories  hereby  annexed  to  the  United  States 
shall  be  determined  by  the  Congress."  The  Act  of  July  i  made 
this  determination,  and  formally  brought  them  within  the  civil 
protection  of  the  United  States.  A  protectorate  was  not  exactly 
established,  because  there  was  no  government  to  be  protected.  We 
were  dealing  with  individuals  only.  The  Act,  however,  provided 
for  a  census  of  the  inhabitants  of  the  islands  as  soon  as  a  "condition 
of  general  and  complete  peace  shall  have  been  established  therein," 
and  proclaimed  by  the  President  of  the  United  States,  and  a  sub- 

♦  Wilcox  V.  Jackson,  13  Pet.,  498,  5i3- 
♦♦Wolscy  V.  Chapman«  loi  U.  S.,  755,  769. 
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sequent  election  of  a  representative  assembly  to  exercise  the  legisla- 
tive powers  now  vested  in  the  Philippine  Commission.  On  July  4 
the  proclamation  so  provided  for  was  made. 

All  this  tended  strongly  to  attenuate  the  military  character  in 
which  Gov.  Taft  had  begun  his  negotiations  with  the  Papal  Court. 
Before  they  closed,  his  military  superior  had  announced  that  a 
state  of  peace  had  been  completely  established.  There  must,  how- 
ever, be  necessarily  a  kind  of  interregnum  before  the  military  power 
could  give  full  place  to  the  civil.  Meanwhile  Gov.  Taft  remained 
what  he  had  been  before — ^,  civil  Governor  in  name,  and  a  military 
Governor  in  fact. 

It  would  now  undoubtedly  have  been  within  the  power  of  the 
President  as  the  civil  head  of  the  United  States,  charged  with  the 
care  of  their  foreign  relations,  to  send  a  political  agent  to  Rome 
to  take  up  the  negotiations,  with  instructions  from  the  Department 
of  State;  but  it  is  a  power  which  no  President  would  willingly 
exercise.  Since  the  establishment  of  the  kingdom  of  Italy  at  Rome, 
we  have  never  gone  further  towards  official  intercourse  with  the 
Vatican  of  a  diplomatic  nature  than  to  recognize  the  diplomatic 
character  and  rank  of  its  nuncios  at  foreign  courts.* 

The  practical  solution  agreed  on  in  July  by  both  parties  was, 
under  the  circumstances,  the  best  disposition  of  an  awkward  question. 
This  was  the  sending  of  an  Apostolic  Delegate  to  the  Philippines, 
there  to  treat  with  the  local  government.  Mgr.  Guidi,  who  was 
appointed  in  August  to  that  position,  is  a  Doctor  of  Laws  of  the 
University  of  Innsbruck,  and  has  been  in  the  diplomatic  service  of 
the  Vatican  at  the  Courts  of  Madrid,  Lisbon,  Munich,  and  St.  Peters- 
burgh.  He  was  consecrated  as  titular  archbishop  of  Stavropoli  in 
September,  the  better  to  support  the  dignity  of  his  position,  in  the 
presence  of  the  entire  diplomatic  corps  at  the  Papal  Court,  and  has 
already  put  himself  in  official  communication  with  Gov.  Taft. 

The  Act  of  Congress  of  July  i,  1902,  gave  the  Philippine  Com- 
mission power  to  buy  any  lands  which  oh  August  13,  1898,  were 
owned  "or  held"  in  such  large  parcels  and  in  such  manner  as  in  their 
opinion  "injuriously  to  affect  the  peace  and  welfare  of  the  people 
of  the  Philippine  Islands."  Bonds  can  be  issued  to  raise  the  purchase 
money.  Under  this  authority  and  with  the  good  understanding 
established  by  the  negotiations  at  Rome,  it  seems  probable  that  an 
amicable  arrangement  can  soon  be  effected  for  the  appraisal  and 
purchase  of  the  friars'  lands,  as  well  as  the  ascertainment  of  what 
they  really  own. 

♦Wharton,  Int.  Law  Dig.,  I,  546,  Sec.  70. 
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This  will  amount  to  a  voluntary  purchase  of  private  property  for 
public  use.  It  can  hardly — so  far  as  the  United  States  are  concerned 
— ^involve  a  further  communication  of  a  formal  nature  with  the  Vati- 
can. The  title  would  naturally  be  taken  to  some  corporate  body 
representing  for  the  time  being  the  people  of  the  Philippine  Islands. 
Thus  considered,  the  affair  might  be  viewed  as  an  "emergency 
measure/'  like  our  closing  of  the  ports  in  the  Sulu  archipelago  of 
which  the  German  ambassador  complained  to  our  Secretary  of  State 
in  1900 ;  and  so  nothing  that  could  bring  the  War  Department  into 
a  position  where  its  action  could  be  justly  deemed  an  invasion  of 
the  powers  of  the  Department  of  State.* 

The  whole  proceeding  which  has  been  the  subject  of  this  article 
will  rank  in  the  history  of  international  law  as  an  anomalous  one. 
The  agent  of  the  United  States  bore  no  credentials  addressed  to 
those  with  whom  he  was  to  negotiate.  He  was  charged  with  certain 
affairs,  but  he  was  not  a  Chargi  cf  Affaires,  for  he  was  not  accredited 
to  the  Papal  Secretary  of  State,  and  his  commission  declared  that 
his  errand  was  in  no  sense  diplomatic  in  its  nature.  He  was  not  an 
agent  to  smooth  the  way  towards  a  future  treaty,  for  here,  again, 
his  commission  declared  that  any  negotiaticms  which  he  might  enter 
upon  would  be  "subject  to  granting  of  power  by  Congress  to  follow 
the  negotiations  by  binding  action."  Nor  could  he  properly  be 
regarded  as  an  agent  to  n^;otiate  a  concordat.  A  concordat,  it  is 
true,  is  an  agreement  to  which  the  Pope  becomes  a  party  purely  as 
the  head  of  the  Roman  Catholic  church,  and  not  at  all  in  the 
character  of  a  political  sovereign.  It  is  true,  also,  that  agreements 
of  this  character  may  properly  extend  to  the  settlement  of  land 
titles  affecting  the  interests  of  religious  orders,  as  in  the  case  of  the 
French  concordat  of  July  15,  1801,  or  that  with  Spain  of  March  16, 
185 1.**  But  a  concordat  is,  in  substance,  a  treaty  in  which  the  Pope 
treats  with  the  treaty-making  power  of  the  sovereignty  which  is 
the  other  contracting  party.  Cardinal  Rampolla's  reception  of  Gov. 
Taft's  overtures  as  coming  from  a  political  agent  of  the  United 
States  did  not  amount  to  recognition  of  him  as  a  diplomatic  agent,t 
nor  was  he  sent  out  in  that  capacity.  It  was,  from  first  to  last,  to 
be  classed  in  form,  as  a  military  incident  of  a  temporary  state  of 
hostilities ;  and  yet  it  was,  from  first  to  last,  at  bottom,  die  attempt 
of  the  civil  authorities  of  the  United*  States  on  the  one  hand,  and  the 
Pope  on  the  other,  to  make  a  permanent  settlement  of  a  matter 
essentially  pertaining  to  affairs  of  civil  government. 

Simeon  £.  Baldwin, 

*  See  Magoon's  "Reports  on  the  Law  of  Civil  Government  in  Terri- 
tory subject  to  Military  Occupation,  etc.,"  316,  321,  336. 
♦♦Sec  Calvo,  "Droit  InternaUonal,"  III,  Sec.  1607,  1609. 
tSee  Wharton,  "International  Law  Digest,"  I,  549,  Sec.  70. 
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BALDUS  DE  UBALDIS. 


In  the  picturesque  city  of  Perugia,  its  ancient  university  recently 
celebrated  in  the  most  worthy  manner,  the  fifth  centenary  of  a  great 
mediseval  lawyer,  Baldus  de  Ubaldis.  All  the  Italian  universities, 
from  Bologna,  prototype  of  the  universities  of  the  world,  to  the  most 
recently  created,  were  personally  represented.  The  universities  of 
almost  all  those  countries  where  Roman  law  has,  or  once  had  sway 
took  part — France  and  Belgium,  Holland  and  Germany,  Switzer- 
land, Austria  and  Hungary,  Roumania  and  Russia,  even  distant 
Scotland,  were  in  some  form  represented.  Nor  were  sympathetic 
adhesions  awanting  from  the  countries  of  the  Common  Law.  Ox- 
ford was  represented  by  a  distinguished  jurist,  and  other  universities 
in  England  and  some  of  those  in  America,  namely  Clark  and  Penn- 
sylvania, concurred  in  tributes  to  the  great  lawyer.  The  Italian 
Government  and  the  city  of  Perugia,  it  goes  without  saying,  took 
conspicuous  parts,  and  a  specially  interesting  feature  of  the  cele- 
bration was  that  the  descendants  of  the  Ubaldi,  the  Counts  Baldeschi, 
were  present.  Under  the  fitting  presidency  of  the  distinguished 
Rector  of  the  University,  Professor  Bellucci,  all  went  well.  When 
one  thinks,  how  local  and  how  brief  is  the  reputation  among  the 
Anglo-Saxcm  races,  of  even  the  most  conspicuous  of  the  lawyers  of 
the  day,  one  is  tempted  to  ask,  who  was  this  Baldus,  and  what  did 
he  accomplish,  that  he  should  have  been  known  so  widely,  and 
remembered  so  long?  These  questions  I  purpose  endeavoring  to 
answer.  Having  been  asked  by  the  editor  of  the  Yale  Law 
Journal  to  send  him  a  contribution,  and  recollecting  well  how 
generously  the  youth  of  Yale  University  forgive  faults  in  the  teller, 
if  only  there  be  the  desire  to  tell  something  which  may  be  worth  the 
knowing,  I  propose  to  write  my  answers  for  the  benefit  of  his 
readers. 

Until  lately,  the  main  source  of  information  concerning  Baldus 
was  the  notice  contained  in  the  epoch-making  work  of  Savigny  on 
the  history  of  Roman  Law  during  the  Middle  Ages.  Savign/s 
graphic  picture  of  him  is  surprisingly  full  and  clear,  when  one  con- 
siders that  he  had  to  dispel  an  atmosphere  of  myth  which  had 
gathered,  and  to  examine  original  authorities  whose  existence  was 
hardly  suspected  before  his  investigations.     Since  Savigny's  day. 
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other  investigators,  both  in  Germany  and  Italy,  have  continued  his 
researches,  and  in  some  matters  his  views  have  had  to  be  corrected. 
The  whole  of  what  has  hitherto  been  done  on  the  subject  of  Baldus 
has  been  collected,  and  much  additional  light  upon  him  hsis  been 
thrown  in  the  handsome  volume  which  the  University  of  Perugia 
has  published  in  commemoration  of  the  celebration.*  This  work  is 
edited  and  prefaced  by  Professor  Scalvanti,  who  has  contributed 
to  it  a  paper  containing  much  research  into  the  life  of  Baldus,  and 
of  his  brothers  who  were  also  jurists  of  note.  Professor  Tamassia 
gives  a  critical  estimate  of  the  writings  of  Baldus.  The  effect  which 
they  had  on  his  times  and  in  forming  a  school  of  law  is  luminously 
discussed  by  Professor  Tarducci.  Individual  parts  of  his  works 
are  treated  by  other  writers.  Professor  Buonamici  analyses  his 
commentary  on  the  title  of  the  Digest  de  conditionibus  et  detnoip- 
strationibus.  Professors  Navarrini  and  Barassi  discuss  respectively 
his  conception  of  the  nature  of  partnership,  and  his  treatment  of 
legal  fictions.  Professor  Besta  thoughtfully  tries  to  restore  a  lost 
essay  of  Baldus  in  historical  legal  literature.  The  volume  also 
contains  pertinent  extracts  from  articles  published  elsewhere  and  a 
selecticHi  of  contemporaneous  documents.  It  is  altogether  one  of 
unique  interest. 

To  understand  the  life  work  of  Baldus  and  what  he  added  to 
the  science  of  law,  one  must  have  an  idea  of  the  position  which  that 
science  held  in  Italy  during  the  fourteenth  century.  It  was  an 
almost  solitary  position.  Though  the  Greek  School  of  Jurists  at 
Constantinople  had  not  actually  expired,  it  had  long  ceased  to  have 
influence  on  the  West.  Outside  of  the  walls  of  the  Italian  uni- 
versities, legsil  science  can  hardly  be  said  to  have  existed.  In  the 
oldest  universities  of  France,  particularly  in  Montpellier  and  Tou- 
louse, there  was  legal  teaching,  but  the  sphere  of  these  schools, 
though  the  Italians  knew  them  and  even  learnt  from  them,  was 
otherwise  little  else  than  local.  In  such  other  universities  as  had 
then  been  founded  outside  the  circle  of  the  Alps,  there  was  no  legal 
teaching.  The  school  which  was  attempted  at  Oxford  under  Vaca- 
rius,  had  long  since  ended  in  failure.  Whoever  wanted  in  the  four- 
teenth century  to  learn  law,  resorted  to  Italy.  To  it  from  all  parts 
of  Europe  there  came,  as  there  had  come  during  the  three  preceding 
centuries,  streams  of  young  men,  mostly  destined  according  to 
mediaeval  custom  for  the  priesthood,  to  study  law.  Not  till  the 
revival  of  learning  in  the  fifteenth  century,  could  legal  science  well 

•  L'Opera  di  Baldo,  per  cura  dcU'  Universita  di  Perugia  nel  V.  centenario 
dalla  Morte  del  grande  giureconsulto.    Perugia  1901 .    pp.  XXV III  and  499. 
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be  studied  elsewhere.  In  Italy  itself,  the  teaching  had  not  been 
unbroken  since  the  fall  of  the  Western  Empire.  Five  dark  centuries 
passed  between  the  time  of  Justinian  and  the  first  revival  of  Roman 
Law  in  the  eleventh  century  when  the  University  of  Bologna  came 
into  existence  and  under  Imerius  became  a  great  law  school.  It  is 
noteworthy  that  Imerius  is  said  to  have  come  from  Rome,  and  that 
Bologna  was  the  first  centre  of  the  new  teaching.  What  was  taught 
was  not  the  Roman  Law  of  the  Western,  but  the  farther  advanced 
Roman  Law  of  the  Eastern  Empire.  This  is  probably  explained  by 
the  facts  that  Rome  after  the  Western  Empire  fell,  had  long  been 
the  capital  of  the  duchy  of  that  name;  that  Bologna  was  in  the 
exarchate  of  Ravenna;  and  that  these  two  districts  (afterwards 
forming  part  of  the  States  of  the  Church ,  the  loss  of  which  the 
Pope  mourns  in  lonely  grandeur  in  the  Vatican),  having  been  re- 
conquered by  Justinian,  remained  for  centuriers  in  the  Eastern 
Empire,  after  the  rest  of  Italy  had  fallen  under  Teutonic  rule. 

Between  the  first  and  the  second  and  greater  revival  of  Roman 
Law,  which  took  place  when  at  the  revival  of  letters  it  spread  over 
nearly  the  whole  of  continental  Europe,  there  passed  about  four 
centuries.  This  period  in  legal  history  is  divided  almost  equally 
between  the  schools  known  as  those  of  the  glossators  and  of  the 
post-glossators.  The  former  began  under  Imerius  and  continued 
under  his  numerous  successors — ^the  once  famous  Azo  being  perhaps 
the  most  distinguished — down  to  Accursius.  This  school  r^^arded 
the  Roman  Law  of  Justinian  as  the  only  law  worthy  of  ccmsider- 
ation.  Other  XegaX  customs  prevailing  in  Italy,  including  the  feudal 
law,  they  regarded — ^perhaps  not  wrongly — ^as  little  better  than 
barbaric.  The  Canon  Law  they  could  hardly  afford  to  treat  so 
contemptuously,  inasmuch  as  it  was  largely  founded  on  Roman 
Civil  Law,  but  they  gave  it  a  place  far  inferior.  The  glossators  in 
their  teaching,  restored  all  of  Justinian's  works  to  their  original 
importance.  In  particular,  along  with  his  Codex,  they  elaborately 
studied  the  Digest.  The  most  of  the  glossators  were  professors  at 
Bologna,  where,  as  their  stately  tombs  still  witness,  they  were  held 
in  high  hcmor.  They  lectured,  we  are  told,  in  a  free  and  conversa- 
tional manner — dictation  being,  as  a  rule,  prohibited — and  they 
took  part  in  the  "disputations"  which  were  of  much  repute  before 
the  days  of  printing,  where,  upon  some  particular  topic,  a  professor 
would  take  the  field  against  all  comers,  answering  all  questions, 
and  solving  all  difficulties.  Or  he  might  preside  when  scHne  g^radu- 
and,  or  promising  student,  entered  the  lists,  for  in  the  early 
universities,  the  students  were  encouraged  to  take  a  more  active 
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part  than  is  now  usually  allotted  to  them.  The  writings  of  the 
glossators  took  the  form  of  notes,  or  "glosses" — whence  their  name 
— ^upon  the  Corpus  Juris.  A  collection  of  the  most  important  of 
the  glosses  was  made  by  Accursius  in  the  middle  of  the  thirteenth 
century,  and  with  him  the  school  ended.  His  annotated  edition  of 
the  Corpus  remained  for  long  the  standard  one,  and  after  printing 
was  introduced,  went  through  many  editions. 

The  value  of  the  permanent  work  of  the  glossators  suffered 
from  its  form.  The  arrangement  of  the  Corpus  Juris,  though  a 
natural  one  for  its  compilers  to  make,  was  from  a  scientific  point 
of  view  full  of  every  kind  of  fault.  To  readers  separated  by  cen- 
turies from  the  ideas  of  the  framers,  the  arrangement  was  arbitrary, 
unintelligible  and  inconvenient.  The  law  on  any  one  point  had  to 
be  gathered  from  many  different  parts.  The  glossators,  starting 
with  this  bad  arrangement,  simply  added  to  the  confusion.  In- 
dividually, many  of  them,  notably  Azo,  were  concise,  acute,  and 
clear,  but  as  a  body,  they  were  full  of  repetitions,  and  contrived  to 
cloud  and  obscure  matters  till  the  original  text  was  lost  in  a  maze 
of  comment.  As  time  went  on  things  grew  worse,  as  each  teacher 
had  to  expound  not  only  the  text,  but  the  glosses  of  his  predecessors. 
Glosses,  in  fact,  became  more  important  than  text,  and  it  became  a 
proverb  that  it  was  better  for  a  client  to  have  the  former  rather 
than  the  latter  in  his  favor.  The  school  broke  down  under  its 
own  weight  Under  the  impulse  of  new  ideas,  for  which  the 
circumstances  of  the  time  urgently  demanded  attention,  a  new  school 
arose.  The  school  of  the  post-glossators  succeeded,  and  remained 
dominant  for  about  other  two  centuries. 

The  Post  Glossatorial  school  has  had  many  other  names.  Flour- 
ishing in  the  age  of  the  schoolmen,  it  drew  largely  from  their 
philosophy,  and  in  Italy  Scholastic  seems  to  have  been  its  usual 
designation.  Dialectic,  analytic,  eclectic,  and  practical  are  all  names 
which  have  been  assigned  to  it,  and  recently  in  Germany  the  term, 
School  of  the  Commentators,  has  frequently  been  applied.  None  of 
these  names  completely  describe  its  character,  and  I  prefer  the  name 
of  Post  Glossators,  because  it  involves  no  theory.  Scholastic  and 
practical  are  the  words  which  best  describe  it,  the  former  explaining 
its  method,  the  latter  its  object.  It  had  become  no  longer  possible 
for  jurists  to  confine  attention  to  the  Corpus  Juris  and  to  try  to 
solve  all  cases  by  ingenious  interpretaticms  of  its  texts.  Jurists  could 
no  longer  waive  aside  all  laws  except  those  of  Justinian.  Feudal 
Law  was  maintained  by  persons  too  powerful  to  be  neglected. 
Canon  Law  was  professed  by  authorities  who  were  not  content  that 
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it  should  hold  a  subsidiary  place.  The  numerous  republics  and 
principalities  into  which  Italy  was  then  divided  had  much  statute 
law,  and  had  set  up  many  local  usages  which  could  not  be  ignored. 
These  local  laws,  it  was  no  longer  possible  to  treat  at  the  highest  on 
the  tribal  system  of  letting  each  man  live  according  to  the  law 
under  which  he  was  bom.  Modem  notions  were  arising  and  the 
beginnings  of  a  territorial  law,  to  be  binding  on  every  one  who 
resided  within  the  territory  of  a  state,  were  being  formed.  Thus 
the  rudiments  of  intemational  law,  both  public  and  private,  required 
to  be  considered.  Lastly,  Commercial  Law  was  arising,  and  with 
it  the  Italian  system  of  banking,  bringing  into  use  a  new  system  of 
currency,  and  new  contractual  documents,  as  to  the  interpretation 
of  which  the  older  authorities  were  silent.  From  this  medley,  the 
scientific  jurist,  if  he  would  meet  the  wants  of  the  day,  had  to 
extract  somethmg  like  order.  The  schoolmen  supplied  the  clue. 
They  were  idealists;  under  concrete  laws  there  lay  abstract  ideas 
and  principles;  and  through  particular  rules  there  ran  general 
conceptions.  When  laws  therefore  were  in  apparent  conflict,  the 
jurist  had  carefully  to  examine  and  analyse.  He  had  to  see  if 
there  was  any  common  principle  upon  which  they  could  be  recon- 
ciled. If,  after  this  search,  they  were  still  irreconcilable,  he  had 
to  see  which  law  in  the  circumstances  of  the  case  was  in  equity,  the 
more  important,  and  which  ought  therefore  to  overrule  the  others. 
In  the  mediaeval  confusion  of  Italian  laws  a  modus  viveitdi  had  to 
be  found,  whereby  a  working  harmony  could  be  secured,  and 
progress  facilitated.  This  was  secured  by  an  appeal  from  the 
texts  of  the  laws  to  the  ideas  which  underlay  them.  In  this  process, 
if  the  Roman  Law  was  not  as  it  had  been,  the  sole  authority,  it  was 
still  the  supreme  authority.  This  position  was  assured  to  it  by 
its  intrinsically  superior  merit.  With  the  help  of  it  the  Post 
Glossators  interpreted  and  co-ordinated  the  other  laws,  thus  settling 
precedents  which  in  after  years  were  to  be  of  great  value  and  utility 
when  Roman  Law  came  to  be  extended  over  the  rest  of  Europe. 
As  Sohm  and  others  have  pointed  out,  the  Post  Glossators  were 
tmly  the  founders  of  the  Modem  Jurisprudence  of  the  continent 
of  Europe.  They  created  the  comparative  method  of  studying  law. 
It  was  the  fault  of  their  age  that  they  had  cwily  a  glimmering  of  the 
historical  method,  and  that  they  knew  nothing  of  the  ccHicepticm 
with  which  we  are  now  familiar,  that  it  is  by  a  combination  of 
these  two  methods  that  a  science  of  law  can  be  evolved.  To  know  a 
law  thoroughly,  or  scientifically,  it  is  now  self-evident  that  one  must 
know  the  changes  which  it  has  undergone  in  the  past,  and  be, 
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moreover,  able  to  see  how  it  stands  as  compared  with  similar  laws 
elsewhere.  A  man  can  know  little  about  the  law  he  practises  if  he 
knows  about  it  only.  Simultaneously  with  the  change  in  the  nature 
of  the  teaching,  there  came  another  change.  Under  the  glossators 
the  University  of  Bologna  had  held  almost  undisputed  pre-eminence. 
Under  the  Post-Glossators,  other  universities,  as  places  of  law 
teaching,  came  also  to  the  front.  While  Padua,  Pavia  and  Florence 
acquired  fame,  it  was  Perugia  which  had  the  honor  of  being  the 
headquarters  of  the  new  learning,  for  it  was  there  that  during  its 
zenith,  the  two  great  and  famous  leaders,  Bartolus  and  Baldus, 
chiefly  taught.  They  stood  to  each  other  as  master  and  pupil,  and 
for  well-nigh  four  centuries  their  names  were  associated  in  legal 
science.  One  cannot  help  remembering  that  it  has  twice  happened 
to  Perugia  to  have  the  glory  of  giving  to  the  world  a  great  intel- 
lectual partnership  of  this  kind,  for  it  was  there  that  Raphael  was 
the  pupil  of  Perugino. 

In  Italy,  in  the  Middle  Ages,  the  universities  led  progress  in 
law.  Of  great  legislators  there  were  none.  Judges  and  advocates 
did  the  routine  work  of  the  courts,  often  amid  sufficient  noise  of 
applause  or  disapprobation,  and  then  passed  from  the  scene,  leaving 
no  mark.  The  earliest  name  of  distinction  in  the  post-glossatorial 
school  was  that  of  Cinus.  Bom  at  Pistoja  in  1270,  he  received  his 
earlier  education  there,  and  completed  his  studies  at  Bologna  under 
Franciscus  Accursitis.  For  some  reason  he  did  not  then  graduate, 
but  left  for  France,  where  he  remained  for  an  unknown  but  con- 
siderable time,  during  which  he  attended  the  University  of  Paris. 
Indirectly,  this  was  important.  Paris  had  at  the  time  no  reputation 
in  law,  but  since  the  days  of  Abelard,  it  had  been  one  of  the  great 
centres  of  the  schoolmen.  There  Cinus  came  under  the  influence 
of  the  scholastic  philosophy.  Returning  to  Italy,  he  went,  after 
some  years  of  an  unsettled  life,  again  to  Bologna,  where  he  gradu- 
ated at  the  ripe  age  of  44,  and  took  to  the  teaching  of  law,  and  was 
the  flrst  to  apply  to  it  those  scholastic  methods  which  in  the  hands 
of  his  successors  were  to  operate  so  g^eat  a  change.  Among  other 
places,  he  lectured  for  some  years  at  Perugia,  and  there,  as  one  of 
his  pupils,  came  a  certain  Bartolus  of  Sassoferrato.  Bom  in  13 14, 
Bartolus,  after  studying  several  years  under  Cinus,  went  to  Bologna 
to  complete  his  education,  and  there  graduated.  From  Cinus  he 
learned  the  scholastic  methods  which  he  afterwards  applied  when 
he  came  to  be  a  lecturer  in  Pisa  and  in  Pemgia.  He  died  at  the 
comparatively  early  age  of  forty-three.  He  was  a  voluminous 
writer,  and  in  his  hands  the  scholastic  methods  were  far  more 
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fruitful  than  they  had  been  in  those  of  their  original  introducer. 
Bartolus  was  the  true  founder  of  the  post-glossatorial  school,  and 
although  for  a  while  his  reputation  was  eclipsed  by  that  of  his 
brilliant  pupil,  Baldus,  posterity  was  not  long  in  doing  him  justice, 
and  in  placing  him  in  an  equally  distinguished  position.  The  jurist, 
however,  among  all  the  post-glossators  of  whom  we  now  know 
most  was  Baldus,  and  he  seems  to  have  been  indeed  a  very  remark- 
able figure,  and  a  most  interesting  personality. 

Baldus  was  bom  in  Perugia  in  the  year  13 19.  He  belonged  to 
the  family  of  the  Ubaldi,  who  although  nobles,  were  usually  members 
of  learned  professions.  His  father,  Franciscus  de  Ubaldis,  was  in 
high  repute  as  a  physician,  and  his  two  brothers  were  also  distin- 
guished lawyers.  Baldus — according  to  the  custom  of  the  time,  al- 
ways known  by  his  christian  name — received  the  usual  education  of 
one  preparing  for  a  learned  profession,  going  through  the  "Tri- 
vium,"  or  first  part  of  the  full  curriculum  intended  for  professional 
scholars  and  philosophers.  The  second  part — the  Quadrivium — 
occupied  too  much  time  for  any  except  these  to  take  it.  The 
general  education  of  Baldus  was  thus  completed  at  the  age  of  15, 
and,  as  this  was  the  common  practice,  it  explains  a  good  many 
things  both  in  him  and  in  others  which  would  otherwise  be  difficult 
to  understand.  At  15,  he  began  his  legal  studies,  it  is  reported,  with 
great  distinction.  The  obligatory  curriculum  in  law  lasted  six,  and 
might  extend  to  eight  years.  Baldus  went  through  it  at  Perugia 
and  at  Bologna,  graduating  at  the  latter  place  at  the  age  of  24, 
and  being  '^promoted"  by  Bartolus.  He  began  to  teach  at  once, 
and  rapidly  became  the  most  popular  lecturer  in  Italy.  He  soon 
obtained  a  professorship,  and  he  continued  to  lecture  to  the  ripe 
age  of  eighty.  He  lectured  in  several  universities,  notably  in 
Perugia,  Bologna,  Pavia,  Padua  and  Florence.  Most  of  his  time, 
however,  was  spent,  as  was  fit,  in  his  native  city  of  Perugia.  There 
was  naturally  keen  competition  for  his  services,  and  when  he  was  at 
the  height  of  his  fame,  at  the  age  of  66,  Perugia  took  a  remarkable 
manner  of  securing  a  preferable  claim  upon  his  services.  The  city 
government  exacted  from  him  an  oath  that  he  would  never  lecture 
elsewhere  without  permission  "ut  studium  perusinum  non  devas- 
taretur  considerata  sapientia  dicH  Domini  Baldi."  The  resolution 
of  the  City  Council  and  the  record  of  the  taking  of  the  oath  are  still 
extant.  With  his  hand  on  the  holy  gospels,  Baldus  is  narrated  as 
having  duly  sworn  obedience.  Nevertheless,  his  last  services  were 
not  given  to  Perugia.  The  Duke  of  Milan  made  a  request  for  the 
loan  of  them,  and  Giovanni  Galeazzo  Visconti  was  too  formidable 
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a  personage  to  be  refused.  The  last  ten  years  of  his  life  were 
spent  in  Pavia.  He  lectured  there  till  within  a  day  or  two  of  his 
death,  and  there  was  buried  in  the  Franciscan  Church. 

Baldus  lectured  mainly  on  Roman  Law.  His  lectures  were 
chiefly  elucidations  of  the  Q>rpus  Juris,  and  followed  its  arrange- 
ment, though  with  more  freedom  than  was  customary  with  the 
glossators.  Even  in  his  long  term  of  office  he  did  not  overtake  the 
whole  of  that  large  work.  He  lectured  repeatedly  on  the  portions 
of  it  which  were  of  practical  use  in  his  day.  The  time  had  not 
come  when  the  portions  of  it  which  were  of  historic  interest  only, 
could  De  considered  to  be  of  value.  The  thorough  and  systematic 
division  and  treatment  of  the  subject  with  which  we  are  now 
familiar  was  then  impossible.  But  he  did  not,  and  could  not  confine 
himself  to  Roman  Law.  He  was  well  known  as  an  expounder  of 
the  Canon  Law,  and  of  the  law  of  procedure,  which  was  largely  of 
ecclesiastical  origin.  He  gave  instruction  likewise  in  Feudal  Law. 
The  statute  law  of  the  day  did  not  escape  him,  nor  did  Criminal 
Law,  or  Commercial  Law.  Thus,  during  the  curriculum  he  took 
his  students  through  all  branches  of  legal  knowledge.  His  lectures 
are  described  as  having  been  full  of  life  and  vigor.  They  seem  to 
have  claimed  and,  without  effort,  to  have  held  the  attention  of  the 
student.  Sallies  of  sarcastic  and  pungent  wit,  often  at  the  expense 
of  his  rivals,  kept  them  from  being  dull.  The  same  qualities  gave 
him  a  reputation  as  a  "disputant"  not  less  brilliant.  The  crowds 
which  came  from  all  parts  of  Italy,  and  from  all  parts  of  Europe, 
attended  specially  upon  him;  and  returning  home  with  well  stored 
memories,  and  well  filled  notebocrics,  spread  and  perpetuated  his 
fame. 

But  Baldus  was  not  a  teacher  and  nothing  more.  He  does  not, 
indeed,  appear  to  have  practised  much  as  a  pleader.  He  was  the 
great  consulting  counsel  of  his  time,  and  his  reputation  for  solving 
ItgaA  difficulties  of  all  kinds  was  such  that  he  was  looked  on 
popularly  as  an  oracle.  He  was  employed  in  every  kind  of  question, 
from  that  of  the  validity  of  the  election  of  a  Pope,  down  to  the 
construction  of  a  will.  His  knowledge  of  law  was  so  thorough, 
and  through  his  natural  shrewdness  his  intuition  of  what  the  courts 
would  do  so  exact,  that  he  was  rq;arded  as  being  able  to  predict 
what  the  decision  would  be.  He  by  no  means  despised  money, 
and  as  his  consulting  practice  seems  to  have  been  enormous,  he 
made  a  large  fortune.  In  construing  "substitutions"  alone,  he 
is  said  to  have  earned  fees  to  the  amount  of  fifteen  thousand  crowns. 
Some  of  his  active  life  was  spent  in  employments  of  a  less  remuner- 
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ative  kind.  He  frequently  acted  as  judge,  or  assessor,  both  in  civil 
and  in  ecclesiastical  courts.  As  an  arbitrator  he  was  in  high  repute, 
being  employed  to  settle  differences  between  states  as  well  as 
between  individuals. 

The  descriptions  left  of  the  personal  appearance  and  tempera- 
ment of  Baldus  are  hardly  flattering.  He  is  said  to  have  been 
small  of  stature  and  slight  of  build,  and  somewhat  irritable,  and  if 
the  portraits  of  him  can  be  trusted,  he  was  not  handsome.  He  did 
not  look  a  man  to  take  a  leading  part  in  public  affairs.  Yet  so 
great  were  his  abilities  and  his  strength  of  character,  that  even  in 
the  troubled  times  in  which  he  lived,  he  came  to  the  front.  In  his 
day,  Italy  was  no  united  land.  There  were  numerous  independent 
or  semi-independent  states,  each  struggling  with  the  other.  There 
were  kingdoms,  duked(»ns,  feudal  principalities  and  republics,  and 
as  if  these  could  not  make  quarrels  enough  there  was  the  endless 
strife  between  Pope  and  Emperor.  Then  to  complete  the  confusion, 
there  were  in  his  day  Popes  at  Rome,  and  anti-Popes  at  Avignon. 
Every  now  and  then  a  French  King  would  interfere.  Intrigue, 
more  or  less  criminal,  never  ceased,  and  of  open  war  there  was  never 
a  lack.  To  come  to  the  front  in  such  times  required  a  man  of 
courage,  and  Baldus  could  leave  his  library  and  lecture  hall  and 
descend  into  the  arena.  He  was  a  man  of  affairs  and  of  the  world. 
For  many  years  he  was  one  of  a  Triumvirate  which  governed  Perugia. 
As  its  ambassador  he  frequently  represented  his  native  state  to 
the  other  states,  having  in  particular  been  twice  ambassador  to  the 
Pope  at  Rome,  and  once  to  the  King  of  the  Two  Sicilies  at  Naples. 
Sometimes  he  was  commissioner  to  settle  the  terms  of  peace  at  the 
conclusion  of  wars  in  which  the  republic  was  engaged.  Naturally 
he  made  enemies,  and  they  were  so  industrious  in  circulating  stories 
to  his  disadvantage  that  finally  they  were  believed  and  formed  part 
of  the  accepted  myths  which  surrounded  his  memory.  He  was,  it 
was  said,  mean,  envious  and  avaricious;  he  traduced  the  memory 
of  his  great  teacher,  and  betrayed  his  friends.  He  would  g^ve,  it 
was  said,  opinions  on  both  sides  of  a  question,  and  when  attacked 
cynically  defend  the  practice.  For  the  credit  of  human  nature,  it  is 
gratifying  to  be  able  to  say  that  these  slanders  have  been  carefully 
investigated,  and  that  the  contemporaneous  evidence  is  all  to  the 
effect  that  they  are  unfotmded. 

Baldus  was,  however,  by  no  means  a  universal  genius.  While 
his  acquaintance  with  the  legal  literature  accessible  to  him  was 
profound,  his  knowledge  of  other  literature  was  meagre.  Before 
the  age  of  printing,  even  the  learned  were  men  of  comparatively 
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few  books,  and  one  must  not  compare  the  library  with  which 
Baldus  was  familiar  with  the  extent  of  reading  which  would  be 
nothing  uncommon  at  the  present  day.  But  even  when  one  remem- 
bers that  the  village  schoolmaster  of  to-day  may  possess  a  library 
for  which  the  wealthiest  in  Italy  might  have  sighed  in  vain  in  the 
fourteenth  century,  one  does  feel  astonished  that  some  half-dozen 
of  non-legal  authors  seem  to  have  been  nearly  all  whom  Baldus 
knew.  Aristotle,  Seneca,  Averroes,  and  St.  Augustine  seem  to 
have  formed  his  staple.  To  these  may  be  added  a  little  of  Cicero, 
and  perhaps  one  or  two  other  classics.  Literature  and  Art  seem  to 
have  been  far  from  his  domain.  He  kept  pedantically  to  the  writing 
of  Latin,  even  in  private  correspcmdence,  and  the  new  glories  of  his 
native  Italian  tongue,  of  which  his  immediate  predecessors,  Dante 
and  Boccaccio,  were  the  great  pioneers,  and  Petrarch,  the  great 
living  example,  seem  to  have  left  him  altogether  unmoved.  And, 
though  he  lived  when  men  were  ringing  the  praises  of  the  wondrous 
works  in  religious  painting  and  architecture,  which  Giotto  and  his 
school  had  done  at  Assisi  and  Padua  and  Florence,  and  though  he 
was  himself  of  a  profoundly  religious  turn  of  mind,  not  a  word  of 
sympathy  with  the  new  movement  in  Art  seems  ever  to  have  escaped 
him. 

It  is  difficult  now  to  weigh  exactly  the  causes  of  the  g^eat 
reputation  which  Baldus  had  during  his  life,  and  to  separate  what 
was  temporary  in  them  from  what  had  a  permanent  value  as  advanc- 
ing legal  science.  Much,  no  doubt,  was  tenqx>rary,  and  Baldus, 
like  many  another  great  man,  gave  his  mind  to  the  doing  of  the 
work  which  lay  ready  to  his  hand,  with  little  thought  of  influencing 
those  who  were  to  come  after  him.  He  seems  scarcely  to  have  written 
anything  deliberately  destined  for  permanent  use.  The  only  works 
of  his  which  can  with  certainty  be  said  to  have  come  down  to  us 
as  he  wrote  them  are  his  ''Concilia,''  or  opinions.  With  modem 
counsel  opinions  are  looked  on  as  confidential  affairs ; — ^the  opinion 
book  is  kept  under  lock  and  key,  and  I  doubt  if  the  public  or  the 
profession  would  greatly  benefit  were  the  seal  of  secrecy  broken. 
It  was  not  so  in  earlier  times.  The  opinions  on  actual  cases  of  the 
great  jurists  of  the  Middle  Ages  were  regarded  as  professional 
and  public  property.  Before  the  age  of  printing,  they  circulated 
widely  in  manuscript,  and  when  printing  began,  they  were  among 
the  earliest  books  to  be  printed.  This  was  the  case  with  the  opinions 
of  Baldus.  They  were  printed  at  Milan  about  1490,  in  handsome, 
unpaged  black-letter  folios  which  bear  that  they  were  edited  from 
the  papers  of  Baldus  himself.    The  rest  of  the  writings  which  go 
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under  his  name  are  almost  entirely  notes  of  portions  of  his  lectures, 
taken  down  by  his  students.  It  is  doubtful  if  his  lectures  were 
ever  written  out  in  full  by  himself.  What  his  students  noted  of 
them  has  moreover  suffered  by  its  after  treatment,  the  notes  having 
been  cut  up  so  as  to  be  interleaved  with  or  written  on  the  margins 
of  the  various  passages  of  the  Corpus  Juris  of  which  they  treated. 
The  notes  of  the  lectures,  such  as  they  are,  are  also  far  from 
complete.  The  manuscripts  from  which  they  have  been  printed 
are  seldom  contemporaneous,  most  of  them  dating  from  the  century 
after  his  death.  In  the  course  of  the  sixteenth  and  seventeenth 
centuries  nearly  all  that  Baldus  left,  whether  lecture  or  tract,  was 
printed,  and  the  remains  of  his  works  fill  many  a  stately  volume 
on  the  shelves  of  the  older  law  libraries."^ 

Truth  to  tell,  to  the  modem  lawyer,  the  works  of  Baldus  are 
somewhat  hard  reading.  In  the  days  when  they  were  of  practical 
value,  they  well  repaid  study.  Now,  their  fragmentary  form 
makes  continuous  reading  difficult,  and  though  there  is  much  that 
is  instructive  and  interesting,  it  requires  to  be  disinterred.  His 
opinions  are  often  given  with  the  greatest  conciseness.  The  actmien 
with  which  he  hits  the  true  solution  of  a  question  and  raps  it  out 
is  extraordinary,  though  sometimes  in  the  citation  of  his  authorities 
it  is  plain  that  there  are  evidences  of  haste.  The  remains  of  the 
lectures  show  best  his  greatness  as  a  jurist,  and  were  it  only  possible 
to  piece  them  together  in  their  original  form,  they  would  be  mar- 
vellous works  of  ingenious  analysis.  "Qui  bene  disHnguit  bene 
docet"  was  one  of  the  rules  which  he  carefully  applied.  He  would 
take  some  doctrine  of  law,  explain  exactly  what  it  meant,  get,  as  it 
were,  at  its  essence,  then  distinguish  it  from  all  that  was  similar  but 
really  different,  and  thus  to  get  at  the  reason  or  equity  which  was 
its  foundation.  He  is  perhaps  at  his  very  best,  when  he  leaves  the 
order  of  the  Corpus  Juris  altogether,  and  takes  up  some  particular 
topic  and  concentrates  his  whole  learning  and  acumen  on  it.  His 
tractate  on  Pacts  is  an  excellent  example  of  his  style.  His  analysis 
of  legal  fictions,  with  their  connection  with  the  presumptions  juris 
et  de  jure  and  his  discussion  of  when  they  were  legitimate  and 
when  illegitimate  is  full  of  pregnant  ideas.  The  distinctness  with 
which  he  applied  old  doctrines  to  new  situations  was  sometimes 
startling.  In  commercial  law,  he  contributed  greatly  to  the  develop- 
ment of  the  law  of  partnership  and,  in  particular,  to  the  idea  of  the 
firm  being  a  legal  person.  But  when  asked  whether  it  was  lawful 
for  a  single  individual  to  trade  as  if  he  were  a  company,  or  for  one 
person  without  notice  to  trade  in  the  name  of  others,  his  answer  was 
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very  pat:  it  was  unlawful,  because  doing  so  was  getting  credit  or 
business  upon  representations  which  were  not  true.  It  will  puzzle 
all  his  successors  taken  together  to  explain  this  answer  away.  Of 
the  satire  which  was  so  famous  in  his  lifetime  morsels  have  been 
preserved.  Nothing  could  be  happier  than  the  way  in  which  he  hit 
off  the  fashion  in  which  the  church  courts  competed  for  jurisdiction : 
*^Item  clerici  sitiunt  junsdicHonem,  quemadmodum  cervus  desiderat 
f antes  aquaru/mf' — ^though  he  cautiously  fathers  this  use  of  the 
psalmist's  image  upon  some  unknown  person,  desirous  of  speaking 
evil  of  dignitaries.  Of  those  nobles  who  were  proud  and  luxurious, 
and  of  the  rich  who  could  make  no  better  use  of  their  wealth  than  to 
spend  it  on  eating  and  drinking,  he  had  many  bitter  things  to  say. 
A  collection  of  his  clever  sa3rings,  if  any  one  had  leisure  enough  to 
make  it,  would  still  supply  good  reading. 

When  at  the  revival  of  letters,  Roman  law  spread  over  Europe, 
and  when  almost  within  two  generations  the  poverty  of  the  local 
laws  was  enriched  by  that  wealth  of  legal  learning  which  it  had 
taken  a  people  of  the  highest  talent  a  thousand  years  to  accumulate, 
there  may  have  been  new  methods  of  teaching,  but  most  of  the  old 
problems  remained  the  same.  The  mos  italicus  juris  docendi,  yielded 
to  the  mos  gallicus  of  which  Cujacius  was  the  great  exponent.  The 
glosses  were  mostly  thrown  aside,  the  original  documents  of  Jus- 
tinian were  edited  anew,  and  when  stripped  of  all  incumbrances, 
were  diligently  studied.  But  in  Hdland,  in  Germany,  in  Scotland 
and  in  the  other  countries  which  adopted  the  Roman  law,  the  main 
problems  were  still  exactly  those  which  in  the  two  preceding  cen- 
turies had  occupied  the  Italian  universities.  Roman  Law  in  its  new 
countries  did  not  find  a  clear  field,  and  its  reception  was  not  always 
friendly.  The  ground  was  lai^ly  occupied  by  other  laws,  which 
were  like  in  many  respects  to  those  which  Bartolus  and  Baldus  had 
to  harmonise.  The  task  was  almost  precisely  the  same.  The  dder 
laws  could  not  at  once  be  uprooted.  The  new  law  came  as  the 
jus  honorarium  of  the  Roman  Praetor  had  come  ages  before,  gratia 
adjuvandi  vel  supplendi  vel  corngendi  juris  civilis.  The  new  learn- 
ing came  not  to  supplant  the  old  Northern  customary  law,  but  to 
help,  to  supplement  and  to  correct  it,  and  if  in  the  end  the  new  did 
almost  supplant  the  old,  it  was  only  because  a  law  which  was  in 
itself  singularly  wise,  complete  and  perfect,  could  not  help  when 
once  it  was  brought  into  contact,  supplanting  a  law  which  was 
singularly  rude,  incomplete  and  imperfect.  There  is  an  eloquent 
passage  in  Shering  in  which  he  describes  Rome  as  having  thrice 
conquered  the  world— once  in  the  crfd  imperial  days  by  force  of 
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arms ;  once  again  after  the  Empire  had  crumbled  in  the  dust,  in  the 
days  of  the  great  churchmen,  when  it  held  Christendom  in  the  bond 
of  one  faith,  and  once  yet  again  after  the  bond  of  faith  had 
broken  it  spread  its  law  over  the  length  and  breath  of  Europe 
by  the  pure  power  of  reason.  It  was  in  this  last  omquest 
that  the  works  of  Bartolus  and  Baldus  played  so  memorable  a  part. 
So  much  did  they  come  to  the  front,  that  with  the  conservative 
opponents  of  the  new  learning,  they  became  almost  synonymous 
with  the  Roman  Law  itself.  The  learned  dean  of  the  University 
of  Basle  happily  reminded  the  quincentennial  gathering  how  it  came 
to  pass  that  when  the  Roman  Law  was  being  introduced  into  Swit- 
zerland, a  counsel  who  had  repeatedly  been  quoting  Italian  jurists, 
was  at  last  interrupted  by  one  of  the  rustic  juc^ges,  to  whom  the  very 
names  were  strange,  with  the  exclamation,  "What  to  us  are  your 
Bartolus  and  Baldus  ?  We  have  no  need  of  foreigners  in  Helvetia ; 
enough  for  us  our  old  customs  and  the  laws  of  our  forefathers." 
But  in  spite  of  all  opposition  the  Roman  Law  made  its  way  and 
shed  the  light  of  a  great  jurisprudence  over  the  continent  of  Europe. 
If  the  works  of  Baldus  and  his  teacher,  Bartolus,  have  accomplished 
their  purpose,  and  be  now  altogether  things  of  the  past,  and  if  the 
interest  of  the  common  law  countries  in  them  be  only  indirect,  yet  I 
trust  I  have  done  something  to  show  that  for  long  their  works  were 
of  critical  importance  and  that  the  memory  of  the  great  mediaeval 
jurists  is  still  worthy  of  all  honor.  /.  Dav€  Wilson. 
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CONSTITUTIONAL  ASPECTS  OF  THE  TILLMAN- 
McLAURIN  CONTROVERSY. 


On  the  22nd  of  February  last,  and  while  the  Senate  of  the 
United  States  was  engaged  in  considering  the  bill  known  as  H.  R. 
5833,  being  a  bill  temporarily  to  provide  revenue  for  the  Philippine 
Islands,  and  for  other  purposes,  the  two  senators  from  the  State 
of  South  Carolina,  Messrs.  Benjamin  R.  Tillman  and  John  L. 
McLaurin,  became  involved  in  a  personal  controversy  leading  up 
to  a  physical  encounter  between  the  two  men,  in  which  Senator 
Tillman  was  the  aggressor;  in  consequence  whereof  the  Senate 
on  motion  proceeded  in  closed,  or  executive  session,  to  consider 
what  was  alleged  to  be  a  grave  breach  of  the  privileges  of  the 
Senate,  and  the  following  order  was  adopted  by  a  vote  of  sixty-one 
yeas;  no  votes  being  recorded  in  the  negative: 

"February  22,  1902. 
Ordered,  That  the  two  senators  from  the  State  of  South  Caro- 
lina be  declared  in  contempt  of  the  Senate  on  account  of  the 
altercation  and  personal  encounter  between  them  this  day  in  open 
session,  and  that  the  matter  be  referred  to  the  Committee  on  Privi- 
leges  and  Elections,  with  instructions  to  report  what  action  shall  be 
taken  by  the  Senate  in  regard  thereto." 

Before  the  committee  made  its  report,  which  it  did  on  the  28th 
of  February,  the  bill  mentioned  above  came  to  a  vote  in  the  Senate. 
Before  this  the  president  pro  tern,  of  the  Senate,  Senator  Frye, 
directed  the  clerk  to  omit  from  the  ndl  call  the  names  of  the  offend- 
ing senators,  which  was  done,  and  before  the  vote  on  the  bill  was 
taken,  Senator  Turner,  on  behalf  of  Senator  Tillman,  presented  a 
protest  of  the  latter  against  the  deprivation  of  his  State  from  voting 
upon  the  pending  measure,  upon  the  broad  ground  that  the  Senate 
could  not  in  the  manner  that  had  been  attempted  thus  constitutionally 
deprive  the  State  of  South  Carolina  from  the  exercise,  through  its 
senators,  of  the  State's  right  of  suffrage.  Nevertheless,  and  with- 
out calling  or  permitting  the  two  senators  to  vote  on  the  bill,  the 
vote  was  taken,  and  the  bill  passed  by  a  substantial  majority,  which 
majority  would  not  have  been  materially  affected  had  both  the 
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senators  been  permitted  to  vote,  and  both  had  voted  against  the 
measure. 

On  the  28th  of  February,  the  Senate  Ccmimittee  on  Privileges 
and  Elections  made  its  report  to  the  Senate,  which,  after  quoting 
from  the  official  record  the  report  of  the  controversy  and  encounter, 
recommended  the  adoption  of  the  following  resolution : 

''Resolved,  That  it  is  the  judgment  of  the  Senate  that  the 
senators  from  South  Carolina,  Benjamin  R.  Tillman  and  John  L. 
McLaurin,  for  disorderly  behavior  and  flagrant  violation  of  the 
rules  of  the  Senate  during  the  open  session  of  the  Senate  on  the 
22nd  day  of  February,  instant,  deserve  the  censure  of  the  Senate, 
and  they  are  hereby  so  censured  for  their  breach  of  the  privileges 
and  dignity  of  this  body,  and  from  and  after  the  adoption  of  this 
resolution,  the  order  adjudging  them  in  contempt  of  the  Senate  be 
no  longer  in  force  and  effect." 

Senators  Bailey,  Pettus,  Blackburn,  Du  Bois  and  Foster  dissented 
from  so  much  of  the  report  of  the  committee  as  asserted  the  power 
of  the  Senate  to  suspend  a  senator  and  thus  deprive  a  State  of  its 
vote,  and  so  much  as  described  the  offences  of  the  senators  as  of 
different  gravity,  but  they  approved  the  resolution  reported.  Two 
other  senators  disagreed  as  to  the  punishment  proposed  by  the 
majority,  and  one  disagreed  as  to  the  punishment  inflicted  upoi 
Senator  McLaurin.  It  is  not  necessary,  however,  to  consider 
further  that  phase  of  the  report. 

From  the  foregoing  review  of  this  very  painful  incident  in  the 
annals  of  the  Senate,  it  will  be  perceived  that  grave  constitutional 
questiais  were  involved,  and  it  is  proposed  in  a  brief  way  to  consider 
these  questicms,  and  for  the  purpose  of  this  discussion  they  may  be 
thus  divided: 

1.  What  is  the  extent  of  the  power  of  the  Senate  under  the 
Constitution  to  punish  its  members  for  breaches  of  its  privileges  ? 

2.  In  the  exercise  of  the  foregoing  power  may  the  Senate 
deprive  a  State  of  its  constitutional  right  of  suffrage  therein  ? 

It  is  around  the  second  of  the  questions,  as  stated  above,  that 
debate  has  been  warmest  and  much  feeling  aroused,  and  it  will  be 
considered  in  this  paper.  But  in  considering  it  the  other  will 
necessarily  be  more  or  less  touched  upon. 

The  last  clause  of  Article  V.  of  the  Constitution  provides  "that 
no  State,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage 
in  the  Senate."  It  is,  perhaps,  safe  to  say  that  no  provision  of  the 
Constitution  gave  as  much  trouble  to  the  constitutional  convention 
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as  did  this  one.  On  more  than  one  occasion  it  seriously  threatened 
to  terminate  the  sessions  of  the  convention,  and  it  was  only  by 
the  exercise  of  the  greatest  tact  and  patience  by  some  of  the  gifted 
leaders  of  that  memorable  body  that  the  work  of  the  convention 
went  on  to  completion.  The  struggle  over  this  clause,  or  rather 
the  principle  of  it,  was  between  the  small  States  on  the  one  hand 
and  the  larger  ones  on  the  other;  between  the  national  and  federal 
ideas  of  the  government  to  be ;  and  it  is  no  exaggeration  to  declare 
that  but  for  the  acceptance  of  the  principle  of  the  equal  suffrage  of 
the  States,  by  the  convention,  there  would  have  been  no  constitution 
to  submit  for  ratification. 

This  being  the  history  of  the  provision  we  are  considering,  its 
meaning  being  clear  and  needing  no  elucidation,  it  seems  an  amazing 
proposition  that  the  Senate  by  a  majority,  or  two-thirds  vote,  or 
its  presiding  rfficer  on  his  own  motion,  can  legally,  constitutionally 
nullify  it,  and  most  effectually  deny  to  a  State  its  equal  suffrage  in 
that  body,  as  was  done  in  the  case  of  South  Carolina,  because  its 
two  senators,  in  an  unseemly  altercation,  grossly  offended  the 
rules  and  proprietors  of  the  upper  house. 

The  argument  in  favor  of  the  power  of  suspension  may  thus 
be  stated :  The  second  paragfraph  of  section  5,  of  Article  I.  of  the 
Constitution,  provides  that,  ''Each  house  may  determine  the  rules  of 
its  proceedings,  punish  its  members  for  disorderly  behavior,  and 
with  the  concurrence  of  two-thirds,  expel  a  member."  It  is  said 
that  this  clause  furnishes  two  grounds,  upon  either  or  both  of  which 
the  suspension  argument  may  be  rested,  the  first  being  the  power 
given  to  punish  members,  apparently  without  any  limitation;  the 
second,  the  power  to  expel  a  member. 

Qearly  in  the  recent  incident  the  effect  of  suspending  Senators 
Tillman  and  McLaurin  was,  for  the  time  being  at  least,  to  deprive 
South  Carolina  of  its  right  of  equal  suffrage  in  the  Senate.  What 
is  that  right?  It  is  the  right  or  privilege  of  voting  respecting 
political  questions ;  of  participaticxi  in  political  government  by  voting 
for  laws  or  measures.  And  this  for  several  days  was  denied  to 
South  Carolina  by  the  order  of  suspension.  During  this  period  of 
suspension  the  Senate  voted  upon,  and  passed,  among  other  meas- 
ures, the  Philippine  Government  bill. 

If  the  extreme  contentions  of  the  advocates  of  the  suspension 
order  be  sound,  then  the  two  constitutional  provisi<xis  under  con- 
sideration are  hopelessly  irreconcilable,  and  a  State  can  be  deprived 
of  its  equal  suffrage  in  the  Senate,  when  that  body  determines  to 
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punish  a  State's  representatives  therein  by  denying  to  them  the 
right  to  vote  upon  pending  laws  and  measures. 

The  precise  questicm  involved  has  never  been  the  subject  of 
judicial  determination.  Of  course,  cases  there  are  in  plenty  in  the 
books  that  deal  with  the  power  of  legislative  bodies  to  punish 
their  members  for  breaches  of  their  privileges,  and  in  one  case  in 
the  Supreme  Court,  that  of  Kilboum  vs.  Thompson,  103  U.  S.,  168, 
there  is  dictum  to  the  effect  that  the  respective  Houses  of  Congress 
can  imprison  their  members  as  a  punishment.  But  are  the  two 
provisions  in  question  really  in  conflict,  or  if  apparently  so,  may 
they  not  be  construed  in  accordance  with  accepted  canons  of  ccm- 
struction,  giving  to  each  its  full  force  and  effect,  and  all  apparent 
conflict  avoided?    It  is  insisted  that  they  may  be. 

To  do  this,  however,  it  will  be  necessary  to  deny  to  the  Senate 
power  to  inflict  one  form  of  ptmishment,  that  of  suspension,  which 
would  include  imprisonment. 

It  is  to  be  noted  that  the  second  paragraph  of  section  5,  Article 
I.  of  the  Constitution  does  not  in  terms  prescribe  such  a  form  of 
punishment,  but  simply  authorizes  each  House  to  "punish  its  mem- 
bers for  disorderly  behavior."  This  plainly  contemplates  punish- 
ment of  the  man,  not  the  State  he  represents.  This  can  effectively 
be  accomplished  by  the  forfeiture  of  some  or  all  of  those  personal 
advantages  that  attach  to  his  oflUce;  such  as  a  loss  of  salary  or  of 
important  committee  assignments.  He  might  be  publicly  repri- 
manded or  denied  leave  of  absence,  or  all  of  these  unpleasant  and 
mortifying  evidences  of  his  colleagues'  disapprobation  may  be  visited 
upon  him.  And  if  his  offense  was  of  such  a  character  as  would 
justify  his  expulsion,  this  punishment  may  be  inflicted.  But  in 
inflicting  it  a  due  regard  for  a  State's  right  of  equal  suffrage  in 
the  Senate,  must  be  observed.  To  do  this  needs  but  some  care  in 
the  procedure  to  be  followed. 

When  the  Senate  has  concluded  to  expel  one  of  its  members, 
notification  of  the  fact  should  be  made  to  the  proper  authority  of 
the  State  such  member  represents,  and  an  opportunity  given  to 
select  and  appoint  his  successor.  If  the  State  fails  or  refuses  to  do 
this  within  a  reasonable  time,  that  should  be  designated  by  the 
Senate,  it  may  well  be  held  to  have  waived  its  right  of  equal  suffrage, 
and  the  judgment  of  expulsion  should  be  made  effective,  and  die 
State  would  remain  without  its  representative  until  it  chose  to  select 
one  in  the  manner  prescribed  by  the  Constitution. 

To  admit  the  power  of  suspension  is  to  make  possible  the 
nullification  of  the  right  of  the  States  to  equal  suffrage  in  the  upper 
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branches  of  the  national  legislature.  It  is  unpleasant  to  consider 
what  an  unscrupulous  majority  in  the  Senate  might  do  under  the 
stress  of  a  supposed  political  necessity,  if  such  a  power  resided 
in  it.  By  denying  it  the  power  to  suspend,  the  power  to  punish 
its  members  for  disorderly  behavior  is  not  seriously,  if  at  all, 
impaired.  By  admitting  the  power,  a  fundamental  principle  of  the 
government  established  by  the  Constitution,  the  principle  of  the 
equality  of  the  States,  is  threatened,  and,  as  we  have  seen  in  this 
Tillman-McLaurin  affair,  may  be,  in  the  case  of  individual  States, 
at  least,  absolutely  set  at  naught. 

It  is  submitted,  therefore,  that  the  Senate's  power  to  punish 
its  members  cannot  be  constitutionally  so  exercised  as  to  deprive  a 
State  of  its  right  of  equal  suffrage,  and  that  the  suspension  of 
Senators  Tillman  and  McLaurin,  considering  that  suspension  as 
being  made  on  the  order  of  the  Senate,  was  unconstitutional  because 
it  did  deprive  the  State  of  South  Carolina  of  its  equal  suffrage 
therein.  F.  L,  Siddans. 
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THE  PATERNAL  POWER  IN  JAPANESE  LAW. 


The  Restoration  of  1868  marks  the  beginning  of  a  new  era 
in  the  history  of  Japan.  The  old  feudal  system  was  completely 
overthrown,  and  with  it  "have  passed  away  most  of  the  ancient 
laws  and  customs.  But  it  is  in  the  domain  of  family  law  that 
this  change  has  been  accomplished  most  slowly,  and  it  is  noteworthy 
that  the  book  on  the  law  of  persons  in  the  new  Civil  Code  was 
among  the  last  to  be  compiled  and  promulgated. 

The  family  life  and  organization  of  the  Japanese  presents  a 
striking  resemblance  to  that  of  the  Chinese  and  of  the  Romans.  It 
was,  and  to  a  great  extent  is  to-day,  essentially  a  patriarchal  one, 
and  forms  the  basis  of  the  entire  social  structure.  Although  under 
the  influence  of  the  doctrines  of  the  three  great  systems  of  law, 
the  English,  the  French  and  the  German,  the  basis  of  Japanese, 
society  will  necessarily  be  shifted  from  the  family  to  the  individual, 
it  will  require  many  decades  to  accomplish  fully  this  result. 

In  the  Japanese  family  a  sharp  distinction  is  drawn  between 
agnatic  and  cognatic  relationship,  and  always  in  favor  of  the 
former.  This  fact  is  strikingly  brought  out  in  the  punishments 
to  be  inflicted  for  assaults  upon,  or  abusive  language  towards,  rela- 
tives, which  vary  according  as  such  relatives  are  agnates  or 
cognates.* 

There  exists  a  strong  sense  of  the  unity  of  the  family,  a  state 
of  facts  fostered  in  many  ways  by  the  law.  Thus,  under  the  Penal 
Code  of  1871-73,  relatives  are  not  punishable  for  aiding  each  other's 
escape  when  accused  of  crime,  and,  on  the  other  hand,  severe 
punishments  are  to  be  inflicted  upon  persons  bringing  an  information 
against  a  parent  or  paternal  grandparent — and  this  whether  the 
charge  be  true  or  false.'  ''Indeed,"  as  Mr.  Kazuo  Miura  says, 
"harmony  and  co-operation  are  characteristic  features  of  a  Japanese 
family."* 

The  honke,  or  principal  house,  may  have  a  number  of  branches, 
but  the  heads  of  the  latter  are  always  subject  to  the  power  of  the 
koshu  or  head  of  the  principal  house.  The  persons  living  in  the 
honke  and  subject  to  the  power  of  the  koshu  are  called  kasoku, 

^Longford.    "  Penal  Codes,'*  pp.  64,  69. 

«Ibi(Cp.  76. 

•"The  Japanese  Family,"  p.  672. 
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Unlike  in  the  Roman  law  the. distinction  was  formerly  made  in 
public  law  between  a  koshu  and  a  kagoku,  the  koshu  acting  as 
representative  of  his  entire  house/ 

The  power  of  the  koshu  is  exercised  not  alone  over  his  descend- 
ants, but  also  over  his  sisters  and  younger  brothers  and  their 
descendants,  as  well  as  over  his  ascendants  when  his  father  or 
grandfather  has  retired,  like  another  Laertes,  from  the  management 
of  the  household  affairs,  as  inkvo.  But  the  power  over  such  as- 
cendants is  more  limited  and  is  hardly  susceptible  of  legal  deter- 
mination.' 

As  in  the  Roman  law,  the  only  distinction  is  between  a  person 
sui  juris  and  one  alieni  juris,  and  hence  a  minor  may  be  a  koshu,  a 
guardian  being  appointed  during  his  minority.  But  a  branch-family 
can  be  established  only  by  a  male  who  has  attained  his  majority.* 

The  succession  to  the  family  headship  is  generally  from  eldest 
son  to  eldest  son,  but  the  koshu,  may,  at  his  discretion,  create  a 
branch-family  with  the  eldest  son  at  its  head,  and  allow  a  younger 
son  to  succeed  him  as  koshu.* 

The  power  of  the  koshu  is  acquired  over  children  who  are  the 
offspring  of  a  valid  marriage  of  himself  or  any  of  his  kazoku;*  and 
over  children  which  have  been  legitimated  by  the  subsequent  mar- 
riage of  their  natural  parents.*  The  relationship  of  koshu  and 
kazoku  can  also  be  established  by  the  acknowledgment  of  a  natural 
child,  provided  that  the  consent  of  the  public  authorities  of  the 
district  where  the  mother  resides  be  first  obtained.^ 

The  practice  of  adoption  is  of  high  antiquity  and  great  importance 
in  Japanese  life.  For  most  purposes  the  adopted  child  is  entitled 
to  all  the  rights  and  subject  to  all  the  duties  of  a  natural  child.  But 
when  a  child  has  been  adopted  as  successor  to  the 'family  headship 
of  the  adopter's  house,  the  adoptive  father  can  not  transfer  such 
child  to  another.* 

^Weipert,  "  Familienrecht/'  p.  8q.  So  in  China  the  kia-tchang  alone  has 
the  right  of  sufiErage  in  the  municipal  assembles. 

•Weipcrt,  p.  39. 

>Ibid,p.89. 

^Wiemore,  **  Law  in  Old  Japan,"  part  V.,  p.  88.  In  rare  instances  was  a 
femalcr  allowed  to  become  the  head  of  a  family.    Weipert,  p.  90. 

"Weipert,  p.  109,  Cf.  Civil  Code,  art  91. 

* Weipert,  p.  109,  Cf.  Civil  Code,  artt  xot,  104. 

^Weipert,  p.  loo.  Under  the  Ministerial  Decree  of  January  22, 1887,  such 
child  is  placed  in  Uie  position  of  a  shoshi  (i.  e.  a  child  01  a  concubine).  Ibid, 
Cf.  Civil  Code,  arts.  98, 103. 

*Weipert.  pp.  xis,  116.  Cf.  Civil  Code,  arts.  134,  135.  Morris,  "Adoption 
in  Japan,"  in  YaU  Law  Journal^  Vol.  IV  (1895),  No.  2,  passim.  Arrogation 
seems  not  to  exist 
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The  koshu  until  within  recent  times  had  the  jus  vitae  necisque 
over  his  kazoku.  This  was,  however,  not  a  mere  arbitrary  right, 
but  could  be  exercised  only  in  the  execution  of  his  judicial  decisions 
as  family  chief.  Any  other  exercise  of  his  power  would  have 
subjected  him  to  the  death  penalty.'  By  the  Kwamporitsu  (art.  49) 
parents  were  given  the  right  to  kill  a  daughter  discovered  in  immoral 
relations  with  a  man  other  than  the  one  to  whom  she  was  be- 
trothed.' Lnder  the  Penal  Codes  of  1871-3  infanticide  is  punish- 
able in  the  same  manner  as  any  other  intentional  killing  of  a  relative, 
and  the  wilful  murder  of  a  child,  by  a  grandfather  or  father,  is 
punishable  by  penal  servitude  for  three  years.'  So  also  the  aban- 
donment of  young  children  is  punishable.* 

Whether  the  paterfamilias  had  the  right  to  sell  his  child  into 
servitude  is  part  of  the  larger  question  whether  slavery  ever  existed 
in  Japan.  Weipert,'  basing  his  assertion  on  the  Kwamporitsu 
(art.  46),  thinks  that  such  sales  were  formerly  allowed.*  Under 
the  Penal  Codes  of  1871-3,  the  consent  of  a  daughter  is  required 
in  selling  her  for  purposes  of  prostitution.' 

Under  the  Penal  Codes  of  187 1-3,  a  parent  or  grandparent  shall 
be  liable  to  no  penalty  for  beating  a  child,  however  severe  the  chas- 
tisement, unless  death  results,  by  reason  of  such  excessive  punish- 
ment' But  already  under  the  Kwamporitsu  (art.  65)  children 
were  given  a  right  of  complaint  to  the  tribunals  against  unjust 
treatment  by  parents.'  By  the  new  Civil  Code,  the  father  and 
mother  are  given  the  right  of  chastising  their  children ;  "nevertheless, 
an  excessive  correctional  act  cannot  be  done"  (art.  151).  The 
father  and  mother  are  given  the  right  to  apply  to  the  Local  Court  in 
order  to  have  the  child  who  has  been  guilty  of  ill-behavior,  confined 
in  a  house  of  correction  or  reformatory  institution  for  a  period  not 
exceeding  six  months.  The  court  shall  rule  after  hearing  the 
Public  Procurator,  and  "the  father,  mother  or  the  child  can  bring 
a  complaint  against  such  rule"  (art.  15^). 

Under  the  Japanese  system  as  existing  until  the  adoption  of  the 
Civil  Code,  marriage  was  neither  a  contract  nor  a  religious  institu- 

*Friedrich,  **Zum  Japanischen  Recht,"  p.  366. 
•Weipert,  p.  117.    Cf.  L.    Burgundionum,  XXXV,  2,  3. 

*  Longford,  pp.  53,  57. 

*  Ibid;  p.  23.  By  the  Code  of  1880  the  age  is  placed  at  eight  years.  Cf. 
French  Code  penal,  arts.  349  et  seq. 

•P.  117. 

•Cf.  Miura,  p.  670. 
'Weipert,  p.  117. 
'Loi^ord,  p.  67. 
•Weipert,  p.  ii7» 
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tion,  but  a  handing  over  of  the  bride  by  her  own  family  to  that  of 
her  husband.^  Under  the  Code,  a  child  can  not  enter  into  a 
marriage  without  the  permission  of  both  parents,  or  of  one  of  them, 
when  the  other  is  unable  to  express  his  intent  (art.  38).  And  if 
both  parents  be  dead  or  incapacitated,  then  the  "permission  of  the 
grandfather  and  grandmother  in  the  house  shall  be  obtained  (art. 
39).  No  age  under  which  this  is  necessary  is  provided  for  (cf. 
art.  40).  It  is  worthy  of  note  that  the  Japanese  code  has  not 
adopted  the  acies  respectueux  of  the  French  law,  and  makes  no 
provision  for  cases  of  disagreement  between  the  two  parents  or 
grandparents.  If  the  requisite  permission  has  not  been  obtained,  a 
nullification  of  the  marriage  can  be  demanded  by  any  person  who 
should  have  given  or  received  such  permission  (art.  60). 

Children  are  under  the  obligation  of  aiding  their  indigent  parents, 
and  a  n^lect  of  this  duty  was  punishable  under  the  Penal  Code  of 
1871  by  imprisonment  of  two  years,  a  punishment  which  was  reduced 
by  the  Code  of  1880  to  confinement  for  a  term  of  from  fifteen  days 
to  six  months  and  a  fine  of  from  two  to  twenty  yen.' 

As  in  China  the  worship  of  ancestors  forms  an  essential  part 
of  the  national  religious  cult.  Elaborate  rules  and  ceremonials  are 
prescribed  concerning  sacrifice  and  mourning,  a  failure  to  observe 
which  is  punishable  as  a  crime.* 

Originally  the  control  of  the  koshu  over  all  the  property  ac- 
quired by  those  under  his  power  was  absolute.  He  owned  and 
disposed  of  the  family  property,  but  on  the  other  hand,  he  was 
responsible  for  all  the  acts  of  his  kazoku.  These  strict  rules  were 
gradually  relaxed  and  the  kazoku  was  allowed  to  have  a  peculium 
(kimei-zaisan)  which,  as  in  Rome,  was  liable  for  the  debts  of  the 
kazoku.  In  fact,  in  his  relations  to  persons  other  than  his  koshu, 
he  came  to  be  regarded  as  sui  juris,  and  could  even  bring  suits  in 
his  own  name.*  This  entire  system  of  property  relations  has  now 
been  done  away  with,  and  replaced  by  one  similar  to  that  of  the 
European  codes.  Thus  the  father  has  the  administration  (art.  153) 
and  the  usufruct  of  the  property  of  the  minor  child  (art.  156),  except 
of  the  child's  earnings  in  a  business  carried  on  apart  from  his  father 
(arts.  125,  155).  The  child  has  the  absolute  ownership  of  property 
acquired  by  succession,  donation,  or  legacy  (arts.  135,  155). 

iGrigtby,  "  Legacy  of  lyeyas,"  p.  135. 

*Weipert,  p.  117* 

•Longford,  p.  29. 

^Grigsby,  p.  132 :  Wdpert,  p.  89. 
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The  authority  of  the  koshu  ceases : 

1.  By  his  death.    The  power  passes,  as  a  rule,  to  his  eldest  son ;  ^ 

2.  Over  his  female  kazoku,  by  giving  them  in  marriage ; 

3.  By  giving  his  child  in  adoption.  Here  the  duties  of  mourn- 
ing, sacrifice,  and  maintenance,  however,  remain  unaffected;' 

4.  B>  the  kando  (or  kiuri),  the  old  Japanese  form  of  emanci- 
pation. But,  unlike  the  Roman  emancipation  which  was  often  the 
reward  of  filial  devotion,  the  kando  is  used  cmly  in  case  the  child  is 
an  irredeemably  bad  character.  The  kando  operated  as  a  complete 
severance  of  all  ties  and  the  person  thus  emancipated  is  thenceforth 
not  regarded  as  a  cognate.' 

Under  the  Civil  Code  provisicm  is  made  for  ordinary  emancipa- 
tion, and  marriage  emancipates  the  child  "as  of  course"  (art  213). 


Bibliography :  Civil  Code  of  Japan.  Law  of  Persons.  Official 
Translation.  Tokio,  1892 ;  Friedrich,  Karl,  Zum  Japanischen  Recht 
(In  Zeitschrift  fiir  vergleichende  Rechtswissenschaft,  Band  X) ; 
Grigsby,  W.  E.,  The  Legacy  of  lyeyas  (In  Transactions  of  the 
Asiatic  Society  of  Japan,  Vol.  II.).  Yokohoma,  1884;  Longford, 
Joseph  H.,  A  Summary  of  the  Japanese  Penal  Codes  (In  Trans- 
actions of  the  Asiatic  Society  of  Japan,  Vol.  V.,  Part  II.).  Yoko- 
hama, 1887;  Miura,  Kazuo,  The  Japanese  as  Compared  with  the 
Roman  Family  Law  (In  the  New  Englander,  Vol.  XXXVII.,  No. 
5)  ;  Weipert,  H.,  Japanisches  Familien-und  Erbrecht  (In  Mittheilun- 
gen  der  deutschen  Gesellschaft  fiir  Natur-und  Volkerkunde  Ostasiens 
in  Tokio,  Band  V.,  Heft  43).  Yokohama,  1890;  Wigmore,  J.  H., 
Materials  for  the  Study  of  Private  Law  in  Old  Japan  (In  Trans- 
actions of  the  Asiatic  Society  of  Japan,  Vol.  XX.,  Supplement), 
Tokio,  1892.  Charles  Henry  Huberich. 

University  of  Texas. 

^A  koshu  who  has  become  an  inkvo^  (i.  e.  retired  from  the  family  head* 
ship),  may  at  any  time  resume  his  authority.    Weipert,  p.  ii8. 
*Weipert,  p.  118. 
*Grigsby,  p.  113  ;  Weipert,  p.  118.    Cf.  Longford,  p*  a8. 
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The  only  road  to  the  bar  in  Germany  leads  through  the  uni- 
versity. An  imperial  law  requires  that  all  who  present  themselves 
for  admission  to  practice  must  have  studied  law  in  a  university  for  at 
least  three  years  and  at  least  half  of  this  time  in  a  German  university. 
The  several  states  of  the  empire  may  increase  but  cannot  diminish 
this  requirement. 

As  all  the  universities  are  state  institutions,  the  professors  state 
officials,  and  the  state  can  and  does  make  regulations  as  to  the 
courses  of  study  to  be  pursued  it  might  be  supposed  that  the 
university  degree  would  entitle  its  holder  to  practice  or  at  least  be 
a  prerequisite  of  admission  to  practice.  This  is,  however,  not 
the  case.  It  is  time  spent,  or  misspent,  at  the  university 
that  counts.  Each  candidate,  whether  doctor  of  laws  or  not,  must 
present  himself  before  the  official  examining  board  and  undergo  the 
same  examination. 

German  universities  enjoy  and  deserve  a  high  reputation,  yet  the 
complaint  is  general  that  the  average  level  of  the  candidates  for  the 
state  examination  is  a  low  one.  Perhaps  the  reason  is  that  while  the 
universities  give  to  earnest  and  diligent  students  abundant  oppor- 
tunities for  learning,  they  also  furnish  unlimited  opportunity  for 
waste  of  time  and  misdirection  of  youthful  energy. 

Until  very  recently  the  law  student  in  order  to  matriculate  had  to 
show  that  he  was  a  graduate  of  a  gymnasium,  where  he  had  spent 
nine  years  under  strict  school  discipline,  chiefly  occupied  in  the  study 
of  Latin  and  Greek.  It  has  finally  been  conceded  that  it  may  be 
possible  to  study  law  without  a  knowledge  of  Greek  and  the 
graduate  of  the  Real  gymnasium  may  now  matriculate.  This 
entrance  requirement  amounts  to  more  than  that  of  the  Yale  Law 
School  but  less  than  the  college  degree  required  by  Harvard;  per- 
haps the  future  Columbia  degree  of  B.A.  may  be  regarded  as 
roughly  its  equivalent  if  President  Butler's  proposal  to  confer  the 
degree  for  a  two  year  course  is  carried  out. 

Once  matriculated  the  student  exchanges  the  discipline  of  school 
for  almost  absolute  freedom.  There  is  no  curriculum,  no  recita- 
tions, no  examinations  except  that  in  the  remote  future  he  will  have 
to  be  examined  if  he  concludes  to  apply  for  a  degree.  He  is  provided 
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with  a  list  of  subjects  that  must  be  studied  before  he  can  apply  for 
admission  to  the  bar,  an  dto  a  limited  extent  the  order  in  which 
they  are  to  be  pursued  is  indicated,  but  he  makes  his  own  choice  of 
the  lectures  and  exercises  that  he  will  attend  and  is  free  to  attend  or 
not  as  he  chooses.  As  a  rule  the  student  elects  several  lecture  courses 
and  one  "Uebung"  for  each  semester,  the  latter  being  a  Seminar  or 
similar  exercise  in  which  he  studies  the  sources  under  the  direction  of 
an  instructor  and  commonly  has  to  produce  results  in  the  form  of 
written  essays  which  are  marked  by  the  instructor  and  preserved  for 
future  use. 

The  professor  enjoys  a  similar  freedom.  Each  is  required  to 
give  at  least  one  course  of  lectures  but  the  subject  is  in  his  own 
discretion.  It  follows  that  several  members  of  the  faculty  may 
be  simultaneously  lecturing  on  the  same  subject,  and  also  that  in 
any  given  semester  some  important  subject  may  be  omitted  alto- 
gether. As  the  announcement  of  courses  for  each  semester  is  pub- 
lished some  months  in  advance  the  student  can  discover  which 
tmiversities  offer  what  he  wants  and  can  make  his  choice  accord- 
ingly. It  does  not  at  all  follow  that  because  he  originally  matricu- 
lates in  one  university  he  will  continue  his  studies  there  beyond 
the  first  semester  and  it  is  customary  to  change  from  one  to  another. 
One  may  even  apply  for  his  degree  to  a  university  at  which  he  has 
never  studied. 

The  conditions  for  obtaining  a  degree  vary  in  detail  in  the 
different  universities,  but  are  substantially  similar.  At  Berlin,  for 
example,  the  candidate  must  present : 

1.  The  certificate  of  graduation  from  the  Gymnasium. 

2.  His  certificates  of  attendance  from  the  tmiversities  where  he 
has  studied. 

3.  A  juristic  dissertation,  in  German  or  Latin. 

4.  A  brief  autobiography,  in  German  or  Latin,  stating  his  re- 
ligious belief  and  the  studies  he  has  pursued. 

5.  A  request  to  the  faculty,  in  German  or  Latin,  for  the  con- 
ferring of  the  degree. 

The  award  of  the  doctor's  degree  (the  bachelor's  and  master's 
degrees  are  unknown)  depends  upon  the  satisfactory  nature  of: 

1.  The  dissertation  above  mentioned. 

2.  The  written  elucidation  of  a  text  from  the  Roman,  German, 
and  Canon  laws  respectively. 

3.  An  oral  examination. 

4.  A  public  disputation  on  the  dissertation  presented. 
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Fees  amounting  to  355  marks  must  be  paid  and  the  dissertaticm, 
curriculum  vitae  and  diploma  printed  at  the  expense  of  the  can- 
didate. 

A  much  larger  number  of  those  who  have  completed  their  sixth 
or  seventh  semester  are  interested  in  the  state  examination  which 
admits  to  the  practice  of  their  profession  than  in  the  academic 
examination  for  the  unessential  ornament  of  the  degree. 

The  examining  board  is  composed  of  judges,  tmiversity  pro- 
fessors and  practicing  lawyers,  a  judge  presiding  and  the  board 
sitting  in  one  of  the  superior  courts.  To  the  presiding  judge  the 
candidate  must  present  a  petition  for  admission  to  examination  and 
with  the  petition : 

1.  The  certificate  of  graduation  from  the  Gymnasium. 

2.  Certificates  of  military  service  or  exemption. 

3.  Certificates  of  attendance  at  the  universities  with  such  other 
certificates  as  are  required  concerning  the  character  and  number  of 
exercises  attended. 

4.  An  autobiography,  giving  in  particular  an  account  of  the 
candidate's  university  career  and  the  subjects  to  which  he  devoted 
most  attention;  also  whether,  where  and  when  the  candidate  has 
fulfilled  his  military  duty. 

Besides  these  there  may  be  added : 

5.  Any  other  certificates  concerning  work  done  in  the  university 
"Ucbungen,"  not  included  under  3. 

6.  The  written  essays  produced  in  the  "Uebungen,"  formerly 
referred  to,  if  they  have  been  marked  by  the  instructors. 

If  all  is  in  order  and  the  candidate  admitted  to  examination  he 
is  assigned  a  subject  in  a  branch  of  law  to  be  chosen  by  himself  and 
is  required  to  produce  within  six  weeks  a  written  dissertation  upon 
this  subject,  after  the  approval  of  which  he  is  subjected  to  an  oral 
examination  and  if  passed  beoxnes  "Referendar,"  in  which  lower 
grade  he  serves  a  sort  of  cleiicship  for  not  less  than  three  years 
while  looking  forward  to  another  examination  as  to  his  qualifications 
for  admission  to  the  full  dignity  of  "Rechtsanwalt,"  which  is  pretty 
nearly  equivalent  to  Counsellor-at-Law  . 

Certain  undesirable  consequences  seem  inevitable  from  this  sys- 
tem of  legal  education.  In  the  university  the  student  is  for  the 
first  time  fully  his  own  master,  and  knows  that  this  happy  condition 
will  not  last  after  he  has  quitted  the  university.  As  German  human 
nature  is  not  essentially  different  irom  American  the  majority  of  the 
students  naturally  make  the  early  semesters  joyous  but  hardly  toil- 
some.   The  coming  Referendar-examination  hardly  operates  as  an 
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incentive  to  work  until  the  last  two  semesters  and  when  it  becomes 
imminent  there  is  an  attempt  to  make  up  by  diligent  cramming  for 
the  time  lost  in  the  earlier  semesters,  with  the  natural  result  of 
mournful  comments  upon  the  general  low  level  of  the  candidates. 

The  remedy  does  not  seem  altogether  easy  to  find.  The  Prus- 
sian government  has  been  attempting  to  stir  up  the  students  to  early 
diligence  by  the  requirement  of  a  "Zwischenzengniss,"  or  certificate 
of  proficiency  after  the  third  semester,  but  the  plan  encounters  many 
objections.  An  examination  at  this  period  is  not  to  be  thought  of; 
that  would  be  too  serious  a  break  with  university  tradition ;  what  is 
wanted  is  a  testimcmial  that  the  student  has  diligently  and  success- 
fully attended  a  certain  number  of  exercises  and  has  taken  part  in 
them  intelligently.  One  professor  pertinently  remarks  that  he  does 
not  see  how  he  can  tell  whether  the  student  is  intelligent  without 
asking  him  questions  to  find  out  what  he  knows,  and  that  is  an  exam- 
ination. It  is  asserted  that  the  proposed  inquiry  into  the  student's 
proficiency  must  degenerate  into  a  formality  or  d^;enerate  into  an 
examination;  that  it  will  interfere  with  the  freedom  of  migration 
from  one  university  to  another  and  that  if  the  lazy  students  are  in- 
cited to  greater  diligence  it  will  be  at  the  expense  of  the  industrious 
ones. 

Academic  freedom  is  a  sacred  thing  to  professor  and  student 
alike  but  it  perhaps  admits  of  some  doubt  whether  the  unlimited  free- 
dom of  the  German  university  provides  the  best  possible  professional 
training  for  the  average  man. 

Edward  V,  Raynolds. 
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COMMENT. 

AN  ACTIONABLE  RIGHT  OF  PRIVACY?      ROBERSON  V.  ROCHESTER  FOLD- 

INQ  BOX  CO. 

Within  the  past  few  years,  there  has  arisen  an  increasing  demand 
for  the  recognition  by  the  courts  of  what  has  been  termed  the 
**Right  of  Privacy."  It  has  been  pointed  out  with  much  force  how 
great  annoyance  and  even  injury  may  be  done  to-day  by  the  unwar- 
ranted use  of  one's  name  or  picture  to  advertise,  for  example,  a  par- 
ticular brand  of  cigars,  or  a  certain  patent  pill,  or  Dr.  X's  Sanitary 
Underwear.  It  has  been  argued  that,  as  a  protection  against  such 
injuries  made  possible  by  the  inventions  and  conditions  of  modem 
society,  equity  should  recognize  as  a  judicial  doctrine  that  the  indi- 
vidual has  a  right  to  protect  his  privacy  as  inviolate  and  that  its 
wanton  invasion  can  be  restrained.  This  feeling  that  what  has 
been  called  the  "right  to  be  let  alone"  ought  to  be  recognized  as 
absolute,  that  equity  should  aflFord  a  remedy  when  the  privacy  of  the 
individual  has  been  unwarrantedly  invaded,  his  feelings  outraged, 
and  his  peace  of  mind  disturbed  by  impertinent  use  of  his  name  or 
picture,  has  been  increasingly  reflected  in  the  decisions  of  the  courts. 
The  celebrated  case  of  Pollard  v.  Photographic  Co.,  40  Ch.  Div. 
345,  gave  color  to  the  contention  that  equity  could  enjoin  an  act 
unwarrantedly  invading  another's  privacy.  In  that  case,  an  in- 
junction was  sought  by  a  woman  to  restrain  a  photographer  from 
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selling  copies  of  her  picture.  While  the  court  deemed  the  breach  of 
an  implied  contract,  to  sell  to  the  plaintiff  only,  a  sufficient  ground 
for  an  injunction  and  the  existence  of  a  right  of  privacy  was  not 
argued,  it  is  apparent  that  the  threatened  injury  to  the  plaintiff's 
feelings  was  an  influence  not  without  its  effect  on  the  result.  In 
the  case  of  Schuyler  v.  Curtis,  147  N.  Y.  434,  where  it  was  sought  to 
restrain  the  erection  of  the  bust  of  a  woman  no  longer  living,  it  was 
decided  that  the  right  of  privacy  was  strictly  personal ;  but  Ae  court 
strongly  intimates  that  Mrs.  Schuyler  could  have  herself  maintained 
the  action  if  living.  That  a  private  person  can  restrain  the  unau- 
thorized publication  of  his  photograph  was  distinctly  affirmed  in 
Corliss  v.  Wilker,  64  fed  Rep.  280,  and  in  Marks  v.  Jaffa,  6  Misc. 
Rep.  290,  where  the  publication  of  a  portrait  was  restrained,  the 
court  declares  that  the  individual  shall  be  secure  in  his  "right  to 
be  alone." 

But  in  the  most  recent  case  upon  this  question,  Roberson  v. 
Rochester  Folding  Box  Co.,  64  N.  E.  442,  the  highest  court  in  New 
York  denies  that  there  is  any  right  of  privacy  upon  which  an  action 
can  be  based.  In  this  case,  pc^ularly  known  as  the  ''Flour  of  the 
Family"  case,  the  issue  of  an  actionable  right  of  privacy  was  for  the 
first  time  squarely  presented.  The  plaintiff  sought  to  recover  for 
"her  great  distress  and  suffering  both  in  body  and  mind,"  occasioned 
by  the  defendants  printing  and  displa3ring  in  public  places  a  litho- 
graphic photograph  of  herself,  as  part  of  an  advertisement  for  a 
certain  flour  and  sought  an  injunction  against  further  injury.  The 
facts  set  forth  and  the  undoubted  injury  to  the  plaintiff  are  admitted 
by  the  defendants  in  their  demurrer*  But  the  majority  of  the  court 
hold  that  the  right  of  privacy  "does  not  exist  in  law  and  is  noC 
enforceable  in  equity."  The  court  acknowledges  that  the  case 
before  it  is  "concededly  new,"  but  declares  that  "the  conscience"  has 
become  merely  a  metaphorical  term  in  equitable  jurisprudence  and 
that  recovery  in  equity,  as  in  law,  is  to  be  strictly  limited  by  the 
established  principles  and  precedents ;  that  it  has  become  well  estab- 
lished that  civil  property  is  the  subject  matter  of  equity  jurisdiction 
and  that  a  court  of  equity  will  not  attempt  to  guard  the  peace  of 
mind  or  the  feelings  of  an  individual  against  a  sentimental  injury, 
independent  of  a  wrong  to  person  or  property.  After  reviewing 
the  authorities  upon  which  the  right  of  privacy  is  said  to  rest, 
reaching  the  conclusion  that  in  each  case  the  decision  was  grounded 
upon  breach  of  trust  or  the  violation  of  some  propery  right,  they 
conclude,  "An  examination  of  the  authorities  leads  us  to  the  con- 
clusion that  the  so-called  "right  of  privacy"  has  not  as  yet  found 
an  abiding  place  in  our  jurisprudence,  and,  as  we  view  it,  the  doc- 
trine cannot  now  be  incorporated  without  doing  violence  to  settled 
principles  of  law  by  which  the  profession  and  the  public  have  long 
been  guided." 

The  fact  that  this  decision  is  in  reality  the  opinion  of  four  judges, 
directly  overruling  the  conclusions  of  eight  others,  tiiree  of 
whom  dissent  from  the  final  judgment,  can  scarcely  be  overlodced  in 


COMMENT.  37 

considering  this  case.  Nevertheless,  the  ultimate  fact  that  in  a  case 
so  clearly  presenting  the  issue,  the  majority  of  the  highest  court  of 
New  York  has  unequivocally  declared  that  there  is  no  right  of 
privacy  such  as  can,  independent  of  damage  to  person  or  propert) 
rights,  support  an  action,  must  make  the  successful  outcome  of  any 
suit  brought  on  that  ground  extremely  doubtful.  The  contention 
of  the  court  that  to  admit  the  principle  of  an  absolute  right  of  pri- 
vacy as  a  judicial  doctrine  "would  necessarily  result  not  only  in  a 
vast  amount  of  litigation  but  in  litigation  bordering  upon  the  ab- 
surd" is  undoubtedly  sound.  And  in  emphasizing  the  many  sides 
on  which  modem  privacy  is  to-day  menaced  and  in  calling  attention 
to  the  need  of  legislative  action,  the  court  has  clearly  done  a  great 
service. 

As  a  matter  of  law,  the  criticism  most  to  be  urged  against  this 
case  is  that  there  was  in  fact  a  sufficient  property  right  involved 
to  warrant  its  recognition  and  protection  by  the  court.  Property 
to-day  must  be  considered  to  include  more  than  mere  physical  ob- 
jects, even  rights  in  themselves  intangible  may  be  regarded  as 
property.  Woolsey  v.  Judd,  4  Duer  379.  The  use  of  this  young 
woman's  portrait  for  advertising  in  itself  affirms  that  it  had  a  more 
or  less  definite  value  for  that  purpose.  Once  it  be  admitted  that 
the  use  of  this  picture  had  a  money  value,  questions  of  property 
right  are  immediately  involved.  Certainly,  whenever  unusual 
beauty  of  face  or  form  makes  the  exhibition  of  one's  portrait  profit- 
able, the  right  to  the  commercial  value  of  that  portrait  must  vest 
in  the  original  of  the  picture  rather  than  in  indiflFerent  third  persons. 
As  the  unauthorized  use  of  her  picture  by  the  defendants  would 
tend  to  lessen,  if  not  destroy  its  value  for  advertising  purposes,  to 
assert  that  they  might  continue  such  use  without  restraint,  making 
no  compensation  whatever,  is,  in  the  words  of  the  minority  opinion, 
"as  repugnant  to  equity  as  it  is  shocking  to  reason." 

If  we  must  accept  this  decision  as  meaning  that  "the  conscience" 
of  equity  has  now  become  so  hardened  and  that  great  remedial 
system  in  its  turn  become  so  bound  by  precedent,  that  the  law  affords 
no  relief  to  admittedly  just  demands  because  the  case  is  '"concededly 
new"  and  "no  precedent  for  such  action  is  to  be  found,"  then  our 
system  of  precedent  has  become  a  barrier  rather  than  an  aid  to 
justice.  The  very  existence  of  the  courts  can  be  defended  only  by  their 
ability  to  uphold  rights  and  relieve  wrongs.  If  the  great  principles 
of  natural  justice  upon  which  our  law  is  founded  are  not  in  them- 
selves broad  enough  to  permit  the  courts  to  adapt  themselves  to  new 
conditions  and  grant  relief  against  injuries  made  possible  by  the 
inventions  and  changing  conditions  of  society,  then  it  is  a  signal 
reproach  to  our  jurisprudence. 

There  is  another  aspect  of  this  case  which  the  court  in  its  regard 
for  "precedent"  does  not  seem  to  have  considered.  The  sweeping 
character  of  this  decision  greatly  strengthens  the  claim,  advanced  by 
the  sensational  press  of  to-day,  of  a  right  to  pry  into  and  grossly 
display  before  the  public  matters  of  the  most  private  and  personal 
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concern.  The  tendency  has  become  marked  in  much  of  our  journal- 
ism to  treat  the  freedom  of  the  press  as  meaning  an  almost  unlimited 
license.  To  uphold  by  force  of  law  the  very  tendencies  which 
are  to-day,  more  than  any  other,  leading  to  disregard  and  contempt 
for  newspaper  statement  and  criticism,  must  further  the  decline 
in  the  press  of  its  power  to  lead  and  guide  public  opin- 
ion. A  precedent  whose  undeniable  effect  must  be  to  cheapen 
the  standards  of  a  press  already  none  too  high  and  thereby 
of  the  ever  increasing  public  which  reads  that  press,  by  giving 
the  right  to  so  cheapen  it,  cannot  but  be  regarded  as,  in  that  respect 
at  least,  unfortunate. 


STARE   DECISIS   AND   SPECIAL   LEGISLATION    IN   OHIO. 

The  Supreme  Court  of  the  State  of  Ohio,  which  by  its  recent 
decisions  caused  an  upheaval  in  the  laws  of  the  state  and  necessitated 
a  special  session  of  the  legislature  to  enact  legislation  to  meet  the 
emergency,  has  very  emphatically  repudiated  the  doctrine  of  stare 
decisis  in  the  case  of  State  v.  Yates,  64  N.  E.  570.  Justice  Davis 
in  his  opinion  utters  this  very  trenchant  language:  "We  do  not 
feel  bound  by  previous  decisicms  of  this  court  when  they  do  not 
commend  themselves  to  us  by  essential  soundness ;  and  this  is  espe- 
cially so  when  ccmstitutional  limitations  are  involved.  No  anK>unt 
of  wrong  adjudication  can  justify  a  practical  ibxogaXioa  of  the 
constitution."  And  in  closing  he  deals  this  blow  to  the  past  decisions 
of  the  court:  "We  are  satisfied  at  all  events  that  the  loose  con- 
struction of  the  constitution  in  which  this  court  has  indulged  is,  in 
part,  responsible  for  the  abnormal  ccxidition  of  things  shown  above, 
and  we  feel  disposed  to  distinctly  and  finally  repudiate  it  now."  The 
legislature  which  had  passed  numerous  special  salary  bills  declared 
by  the  court  to  be  unconstitutional,  is  left  with  the  problem  to  work 
out  as  to  what  special  or  local  legislation  is  constitutional.  State  v. 
Yates  overrules  a  long  line  of  decisions  from  Cricket  v.  State,  18 
Ohio  St.  9,  to  Pearson  v.  Stephens,  56  Ohio  St.  126,  46  N.  E.  511. 
The  completeness  of  the  change  in  policy  in  the  Supreme  Court  on 
the  subject  of  special  legislation  has  caused  a  condition  of  affairs 
well  worth  the  study  and  attention  of  the  legislators  of  other  states, 
where  haphazard  and  ill-considered  laws  are  annually  placed  on  the 
statute  books.  In  Cincinnati  v.  Trustees,  64  N.  E.  4^20,  the  court 
has  rendered  void  an  act  of  the  legislature  ccmferring  special  cor- 
porate powers  upon  the  City  of  Cincinnati  for  the  building  of  a 
hospital,  as  repugnant  to  the  clause  of  the  constitution  forbidding 
the  legislature  from  passing  any  special  act  conferring  corporate 
powers.  In  State  v.  Jones,  64  N.  E.  424,  and  State  v.  Beacom,  64 
N.  E.  427,  the  court  practically  reversing  its  settled  policy  of  the 
last  fifty  years,  declares  that  acts  designed  to  confer  powers  on 
single  cities  by  their  classification  and  division  of  classes  into  g^rades, 
are  ineffectual  to  designate  classified  recipients  of  corporate  power 
and  repugnant  to  the  above  clause  of  the  constitution.     The  case  of 
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State  V.  Jones  is  interesting  as  vitiating  the  special  legislation  enacted 
by  the  party  in  power,  designed  especially  to  curtail  the  power  of 
"Golden  Rule"  Jones,  mayor  of  Toledo,  and  to  prevent  him  from 
carrying  out  his  ideas  of  municipal  reform. 


DIVISION     OF     SURPLUS     ACCUMULATIONS     AS     BETWEEN     THE     LIFE 
BENEFICIARY  AND  THE  REMAINDER-MAN. 

The  right  to  dividends  as  between  the  life-tenant  and  the  re- 
mainder-man is  a  subject  on  which  the  authorities  are  in  irreconcil- 
able conflict.  This  question  arises  most  frequently  under  wills. 
As  to  whether  cash  and  stock  dividends,  declared  after  the  death 
of  the  testator,  belong  to  income  or  should  go  to  swell  the  corpus  of 
the  estate,  there  are  in  this  cotmtry  two  widely  diverging  lines  of 
decision,  known  respectively  as  the  Massachusetts  rule  and  the 
Pennsylvania  or  American  rule,  one  of  which  most  of  the  courts 
have  adopted  in  whole  or  in  part. 

According  to  the  Massachusetts  doctrine,  every  cash  dividend 
goes  to  the  life-tenant,  and  every  stock  dividend  belongs  to  the 
remainder-man,  if  accumulated  from  the  earnings  of  the  company, 
irrespective  of  whether  such  accumulation  was  made  before  or  after 
the  testator's  death.  This  rule,  so  far  as  it  applies  to  cash  dividends, 
prevails  in  England,  Maine,  New  York,  Kentucky  and  Georgia; 
as  applied  to  stock  dividends,  it  prevails  in  Engbmd,  Connecticut 
and  Rhode  Island,  and  it  has  been  adopted  by  the  United  States 
Supreme  Court.  The  Massachusetts  doctrine  seems  to  be  a  rule 
of  convenience,  easy  and  simple  of  application,  but  its  justice  and 
fairness  may  seem  to  be  open  to  question.  The  leading  Massachu- 
setts case  is  Minot  v.  Paine,  99  Mass.  loi ;  authorities  in  conformity 
with  this  decision  are  Davis  v.  Jackson,  152  Mass.  58;  Richardson 
v.  Richardson,  75  Me.  570;  Bouch  v.  Sproule,  L.  R.  12  App.  385; 
Brinley  v.  Grou,  50  Conn.  66;  Gibbons  v.  Mahon,  136  U.  S.  549. 

The  Pennsylvania  rule  is  that  dividends  of  earnings  made  before 
the  testator's  death  belong  to  the  corpus  of  the  estate,  but  that 
dividends  earned  since  testator's  death  are  income  and  go  to  the 
life-tenant,  no  matter  whether  such  dividends  be  in  cash,  or  scrip,  or 
stock.  The  leading  authority  is  Earp's  Appeal,  28  Pa.  St.  368 ;  see 
also  Moss'  Appeal,  83  Pa.  St.  264;  Smith's  Estate,  140  Pa.  St.  340; 
Van  Dor  en  v.  Olden,  19  N.  J.  Eq.  176;  Simpson  v.  Moore,  30  Barb. 
637 ;  Hite  v.  Hite,  93  Ky.  264. 

In  view  of  the  conflict  over  this  subject  a  recent  Mississippi  case 
is  of  much  interest  by  reason  of  facts,  which  present  a  new  phase  of 
the  question.  Simpson  v.  Millsaps,  31  So.  912.  In  that  case  the 
will  directed  that  the  income  of  the  corpus  of  the  estate  be  paid  to 
certain  beneficiaries  for  life.  After  testator's  death  the  corporation, 
in  which  testator  owned  stock,  withheld  part  of  its  earnings,  which 
it  set  aside  as  a  surplus  fund ;  by  so  doing  the  value  of  its  stock  was 
increased.    The  trustees  for  the  life  beneficiaries  sold  this  stock  at 
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a  price  greater  than  was  its  value  at  testator's  death.  It  was  here 
held  that  this  increased  value  of  the  stock  was  income,  and  belonged 
to  the  life  beneficiaries. 

The  chancellor,  whose  decision  is  here  reversed  by  the  supreme 
court,  approved  the  Pennsylvania  doctrine,  but  held  that  this  case 
went  beyond  it,  in  as  much  as  the  corporation  had  declared  no  divi- 
dend, for  it  has  been  universally  acknowledged  that  a  corporation 
may  declare  a  dividend  or  not,  as  it  in  good  faith  elects.  His  reason- 
ing that  earnings  may  not  be  distributed,  so  long  as  the  corporation 
still  holds  them,  and  that  the  increased  value  of  the  stock  conse- 
quently was  not  dividends,  seems  cogent,  if  not  entirely  convincing. 
The  supreme  court  criticises  the  Massachusetts  doctrine,  and  adopts 
the  Pennsylvania  rule,  but  enlarges  its  application,  holding  that 
'•whenever  earnings  are  distributed,  the  life  men  are  entitled  to  them, 
and  whenever  the  trustees  sell  stocks,  enhanced  in  value  by  these 
undistributed  dividends,  the  enhancement,  above  the  value  at  the 
testator's  death,  is,  in  law  and  equity,  the  property  of  the  life 
beneficiaries." 

There  seems  to  be  not  a  single  decision  involving  the  exact  point 
here  at  issue.  The  case  is  decided  on  grounds  of  fairness  and 
justice,  and  is  so  far  consonant  with  the  Pennsylvania  doctrine. 
The  court  does  not  avow  any  intention  of  going  beyond  the 
Pennsylvania  rule,  but  seems  to  think  that  it  has  simply  applied 
that  rule  to  a  new  set  of  facts,  and  that  its  decision  is  fully  in  accord 
with  the  principles  on  which  that  rule  is  based.  The  hardship  that 
might  be  occasioned  in  the  application  of  the  Massachusetts  rule  is 
fully  recognized ;  the  court  says :  "We  decline  to  indorse  the 
doctrine  that  the  question  of  corpus  to  the  remainder-men,  or  income 
to  the  life-men,  depends  on  the  schemes  of  corporations  or  the  will 
of  their  boards  of  directors.  They  may  withhold  dividends  from 
stockholders  and  from  life  beneficiaries  under  wills  to  swell  surplus, 
but  they  cannot  adjudicate  their  eventual  right  to  the  dividend  passed 
to  surplus.    The  courts  only  can  do  this." 


OBSTRUCTION    TO    SURFACE    WATERS. 

An  irreconcilable  difference  of  opinion  has  exhibited  itself  in 
the  decisions  of  the  courts  in  the  United  States  in  regard  to  the 
rights  and  duties  of  adjoining  proprietors  of  land.  Two  radically 
different  rules  may  be  said  to  prevail — ^the  civil  law  rule  and  the 
common  law  rule — ^as  to  surface  waters.  The  subject  does  not  seem 
to  have  received  the  attention  of  the  courts  until  a  ccmiparatively 
recent  date.  Bowlsby  v.  Speer,  31  N.  J.  L.  351.  In  England  in 
1855  in  Rawsfrom  v.  Taylor,  11  Exch.  369,  the  question  of  rights 
in  surface  waters  appears  to  have  been  discussed  for  the  first  time. 
This  difference  of  opinion  may  be  traced  to  the  great  importance 
attached  by  the  courts  on  one  side  to  the  maxim,  "sic  utere  tuo  ut 
alienidm  non  laedas"  whilst  those  adopting  a  contrary  view  seem 
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disposed  to  give  unlimited  effect  to  the  maxim,  "cujus  est  solum  ejus 
est  usque  ad  coelum,"  and  therefore  leave  every  proprietor  to  tak^ 
care  of  himself  except  where  living  streams  are  concerned.  Under 
the  common  law  rule  the  proprietor  may  occupy  and  improve  his  land 
in  such  manner  and  for  such  purposes  as  he  may  see  fit  and  any 
damage  he  may  cause  adjoining  proprietors  is  unactionable.  Gan- 
non V.  Hargaclon,  10  Allen  106.  This  rule  prevails  in  the  larger 
number  of  states.  On  the  contrary,  by  the  rule  of  the  civil  law, 
the  proprietor  may  not  obstruct  by  any  means  the  natural  flow  of 
the  surface  water  to  the  injury  of  his  neighbor.  Kauffman  v. 
Griemer,  26  Penn.  St  411.  Both  of  these  rules  work  injustice  in 
many  cases,  and  are,  on  the  whole,  unsatisfactory.  The  recent  case 
of  City  of  Franklin  v.  Durgee  (N.  H.)  51  Atl.  911,  is  commended 
as  stating  by  far  the  most  satisfactory  basis.  It  is  the  reasonable- 
ness of  the  use  to  which  the  adjoining  proprietor  puts  his  land  that 
determines,  and  not  the  right  to  unfettered  control  that  a  party 
has  of  his  own  land,  nor  the  mere  consideration  of  injury  to  the 
adjacent  owner.  Thus  the  reasonableness  of  the  use  is  a  question 
of  fact  which  may  be  adapted  to  the  circumstances  of  each  case  free 
from  the  inflexibility  of  the  old  common  law  rule.  A  very  few 
decisions  have  adopted  this  doctrine,  but  the  trend  of  all  the  latest 
cases  seems  to  be  in  this  direction.  Little  Rock  R.  R.  Co,  v.  Chap- 
man, 39  Ark.  473,  17  Am.  &  Eng.  R.  Cas.  51 ;  Waldrop  v.  Green- 
xvood,  28  S.  C.  163,  34  Am.  Eng.  R.  Cas.  204. 
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RECENT  CASES. 

Caskiers — IirjUKY  TO  Passencsrs — Nbgugence  of  Passenger-— Question 
FOR  Jury.—Clere  v.  Morgan's  L.  &  T.  R.  Co.,  31  So.  886  (La.).~Plaintiff's 
arm,  projecting  beyond  the  window  sill  of  a  moving  steam  railway  car,  was 
injured  by  being  struck  by  the  swinging  door  of  a  freight  car  standing  on  a 
switch  of  the  defendant  company.  Held,  that  plaintiff  was  not  as  a  matter 
of  law  negligent,  but  that  the  question  of  negligence  was  for  the  jury,  to  be 
determined  from  the  evidence,  all  the  circumstances  of  the  case  being  taken 
into  consideration. 

It  is  the  prevailing  rule  that  it  is  negligence  per  se  for  a  passenger  to 
protrude  his  arm  beyond  the  outer  edge  of  a  window  on  a  moving  steam 
railway  car.  Todd  v.  Old  Colony  R,  Co.,  7  Allen  207;  Georgia  Pac.  R,  Co.,  v. 
Underwood,  go  Ala.  49;  Indianapolis  R.  Co.  v.  Rutherford,  29  Ind.  82;  Dun 
V.  Seaboard  R.  Co.,  78  Va.  645.  An  attempt  has  been  made  to  distinguish 
between  steam  and  street  railway  cars  as  negards  negligence  of  this  nature. 
Summers  v.  Crescent  City  R.  Co.,  34  La.  Ann.  139;  Miller  v.  St.  Louis  R.  Co., 
5  Mo.  App.  471 ;  but  such  distinction  has  been  severely  criticised.  2  Wood's 
Railway  Law,  pp.  1107,  1108;  Georgia  Pac.  R.  Co.  v.  Underwood,  90  Ala.  51. 
Seemingly  the  only  decision  which  opposes  the  prevailing  view  and  supports 
the  present  case  is  Spencer  v.  M.  &  P.  C.  R.  R.  Co.,  17  Wis.  487.  Chicago 
R.  Co.  V.  Pondrom,  51  HI.  333»  and  Quinn  v.  So.  C.  R.  Co.,  29  S.  C.  381, 
often  said  to  support  the  Wisconsin  case,  have  been  distinguished,  and  so 
are  not  authority  on  the  issue  here  involved. 

Carriers — ^Taking  Passenger  Beyond  Destination — Damages.— Smith 
ET  ux.,  v.  Wilmington  &  W.  R.  Co.,  41  S.  E.  481  (N.  C.).— Plaintiff  pur- 
chased tickets  and  boarded  a  train  to  go  to  a  certain  crossing,  where  there 
was  no  station.  The  conductor  was  unable  to  signal  the  engine  in  time  and 
the  train  was  finally  stopped  at  a  considerable  distance  beyond  plaintiff's 
destination.  At  the  time  she  left  the  train  it  was  raining  and  the  plaintiff 
was  exposed  to  the  storm.  She  was  afterwards  taken  ill,  but  her  physician 
testified  that  she  would  nave  been  ill  anyway.  Evidence  of  mental  suffering 
was  excluded.  Held,  that  a  judgment  of  non-suit  was  properly  ordered. 
Douglas  and  Clark,  J  J.,  dissenting. 

The  majority  opinion  in  this  case  appears  to  controvert  the  settled  rule 
that  carrying  a  passenger  beyond  his  destination  is  actionable  negligence. 
Thompson,  Carriers,  p.  568;  Code  {N.  C),  Sec.  1963;  Raben  v.  R.  R.,  75 
Iowa  579;  Bucher  v.  R.  R.,  98  N.  Y.  128.  Carriers  are  bound  to  stop,  at 
the  representation  of  their  agent.  Hull  v.  R.  R.,  66  Tex.  619. 
Increased  risk  of  injury  resulting  from  condition  of  health  must  be 
borne  by  the  passenger.  Pullman  Co.  v.  Barker,  4  Col.  344.  The  English 
rule  also  holds  that  illness  resulting  from  exposure  is  not  a  proximate 
result  of  the  carrier's  negligence.  Hohhs  v.  R.  R.,  L.  R.  10  Q.  B.  iii.  In 
these  cases  the  action  is  considered  as  founded  on  contract  and  not  upon 
tort,  but  the  latter  view  has  been  taken  by  several  courts  where  the  former 
authority  is  severely  criticized.  R.  R.  v.  Eaton,  94  Ind.  474;  Brown  v.  R.  R., 
54  Wis.  342. 
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Collateral  Inhebttance  Tax— Situs  of  Personal  Property. — In  Re 
Lewis'  Estate,  52  Atl.  205  (Pa.). — The  intangible  personal  property  of  a 
non-resident  decedent  had  been,  for  many  years,  under  the  absolute  control 
of  a  resident  agent.  Held,  that  the  property  was  liable  to  the  collateral 
inheritance  tax  of  the  agent's  domicile. 

Pennsylvania  decisions  have  supported  the  doctrine  that  the  situs  of 
intangible  personal  property  follows  the  owner's  domicile.  McKeen  v. 
Northampton,  49  Pa.  519;  In  Re  Shorfs  Estate,  16  Pa.  63.  But  securities 
separated  from  the  owner  and  under  the  control  of  a  trustee  have  been 
regarded,  for  purposes  of  annual  taxation,  as  within  the  agent's  state.  Peo- 
ple V.  Smith,  88  N.  Y.  576;  Pullman  Co,  v.  Pa.,  11  Sup.  Ct.  876.  Not,  how- 
ever, if  the  securities  are  merely  deposited  with  the  trustee  for  safe  keeping. 
Orcutfs  Appeal,  97  Pa.  179. 

Composition  with  Creditors— Secret  Preference — Preferred  Creditor's 
Rights. — In  Re  Chapun,  8  Am.  B.  R.  121  (Mass.). — ^Where  a  composition 
had  been  agreed  upon  by  all  the  creditors  of  an  insolvent  debtor,  but  one 
creditor  had  received  a  secret  preference;  held^  that  the  composition  might 
be  avoided  t^  the  innocent  creditors,  and  that  the  preferred  creditor  might 
reUin  the  amount  of  the  composition,  only  surrendering  the  preference. 

The  courts  are  almost  unanimous  in  declaring  that  the  secret  preference 
avoids  the  composition  as  to  the  innocent  creditors.  The  point  over  which 
there  has  been  some  controversy  is  as  to  the  rights  of  the  preferred  creditor. 
There  is  a  line  of  decisions  in  England  based  upon  Howden  v.  Haigh,  11  Adol. 
&  E.  1033,  to  the  effect  that  the  preferred  creditor  must  lose  not  only  his 
preference  but  also  the  amount  of  the  composition.  Mallalieu  v.  Hodgson, 
16  Adol.  &  E.  689;  Knight  v.  Hunt,  5  Bing.  432.  These  authorities  have 
been  cited  and  approved  by  some  courts  in  this  country.  Doughty  v.  Savage, 
38  Coon.  146;  Frost  v.  Gage,  3  Allen  560;  Dry  Goods  Co.  v.  Harlin,  71 
N.  W.  16  (Minn.).  However,  perhaps  the  better  view  is  to  the  contrary, 
viz.,  that  the  preferred  creditor  may  retain  the  composition.  This  does  not 
deprive  preferred  creditor  of  all  his  rights,  but  merely  punishes  him  in  com- 
parison with  the  innocent  creditors,  who  may  regard  the  composition  as 
void.  The  cases  bearing  on  this  particular  point  are  few.  White  v.  Kuntg, 
107  N.  Y.  518;  Bank  v.  Blake,  142  N.  Y.  404. 

Constitutional  Law — Due  Process  of  Law — Bills  of  Lading. — Mis- 
souri K.  &  T.  Ry.  Co.  v.  Simonson,  68  Pac.  653  (Kan.).— Provision  of 
(Thapter  100,  Laws  of  1893,  making  the  specification  of  weights  in  bills  of 
lading  issued  by  railroad  companies  for  hay,  etc.,  shipped  over  their  lines, 
conclusive  evidence  of  the  correctness  of  such  weight,  held  unconstitutional, 
as  denying  to  companies  due  process  of  law,  and  to  courts  the  power  of 
determining  the  weight  and  sufficiency  of  evidence.  Doster,  C.  J.,  Smith  and 
^is»  J  J.,  dissenting. 

In  the  majority  opinion  a  distinction  is  drawn  between  the  power  of 
legislative  authority  to  prescribe  a  rule  of  evidence,  (a)  that  a  receipt  shall 
be  conclusive  and  not  open  to  contradiction  by  parol ;  and  (b)  its  power  to  so 
prescribe  as  to  contracts.  They  admit  such  power  as  to  the  contract  part 
of  a  bill  of  lading;  they  deny  it  as  to  the  receipt,  contending  that  an  estoppel 
applied  to  such  a  writing  would  shut  out  evidence  as  to  mistake  and  fraud, 
making  "that  conclusive  which  might  not  express  a  contract  because  of 
inherent  mistake  or  fraud."    The  dissenting  opinion  urges  that  no  tenable 
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objection  can  be  raised  to  such  an  estoppel  where  the  circumstances  of 
application  are  the  result  of  one's  own  deliberation,  and  that  the  giving 
of  an  irrevocable  effect  to  such  an  instrument  is  not  unconstitutional.  Ins. 
Co.  V.  Daggs,  172  U^S.  557.    See  Cooley,  Consti.  Lim.  (sth  Ed.)  453- 

CoMSTiTirnoNAL  Law— Hoints  of  Labor— Validity.— Piopie  v.  LocHNn, 
76  N.  Y.  Supp.  3g6,'^Hetd,  a  law  providing  that  no  employee  shall  be 
required  or  permitted  to  work  in  a  bakery  more  than  60  hours  a  week,  or 
more  than  10  hours  in  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week,  is  a  valid  police  regulation  not  in 
conflict  with  U.  S.  Const.,  art.  14,  sec.  i,  providing  that  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
the  citizens  of  the  U.  S. 

It  has  been  held  that  the  legislature  might  prohibit  railroads  from 
permitting  or  requiring  workmen  who  have  worked  twenty-four  hours  to 
go  on  duty  again  until  they  have  had  eight  hours  rest.  People  v.  Phyfe,  136 
N.  Y.  554.  A  Utah  statute  which  limited  the  hours  of  labor  in  mines  was 
held  constitutional  in  Holden  v.  Hardy,  169  U.  S.  366,  Brewer  and  Peckham, 
J  J.,  dissenting.  In  the  Utter  case  the  only  purpose  of  the  statute  was  to 
protect  the  employee,  while  in  the  principal  case  the  health  of  the  general 
public  is  an  additional  object. 

Constitutional  Law— Liberty  op  Contiact.— State  v.  Kseutzbekg,  90 
N.  W.  1098  (Wis.).— Rev.  St.  1898,  sees.  4466  b.,  Amended  Laws  1899*  c. 
332  of  Wis.,  provided  that  no  person  shall  discharge  an  employee  because 
of  his  membership  in  a  labor  organization.  Held,  void  as  an  unconstitutional 
restraint  on  individual  freedom. 

Statutes  almost  identical  with  this  were  held  void  in  State  v.  Jnlon, 
129  Mo.  163,  and  Gillespie  v.  People,  188  111.  176.  Limitations  of  liberty  of 
contract  have  sometimes  been  upheld  as  containing  an  element  of  bona  fide 
police  regulations  to  promote  the  public  health,  welfare,  comfort  or  safety, 
as  in  Holden  v.  Hardy,  169  U.  S.  366  (limiting  hours  of  labor  in  mines) ; 
Hancock  v.  Yaden,  121  Ind.  366  (forbidding  payment  in  orders,  as  within 
governmental  power  to  regulate  currency) ;  State  v.  Wilson,  7  Kan.  App. 
428  (forbidding  the  screening  of  coal  before  weighing,  on  grounds  of  govern- 
mental control  of  weights  and  measures).  But  other  courts  have  failed  to 
find  the  elements  of  valid  police  regulations  in  those  provisions,  in  Braceville 
Coal  Co.  v.  People,  147  111.  66;  State  v.  Hann,  61  Kan.  146;  and  Ramsey  v. 
People,  142  111.  380,  respectively,  and  in  general  the  authorities  are  in  serious 
conflict 

Contracts  for  Future  Delivery— Void  if  Quantity  Indeterminable.— 
CxjLD  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77.'— 
Plaintiff  alleged  a  contract  t^  which  the  defendant  agreed  to  deliver,  during 
six  months,  certain  materials  at  stated  prices,  the  quantity  to  be  taken  not 
being  specified.    Held,  void  for  want  of  mutuality. 

This  case  is  similar  to  Crane  v.  C.  Crane  &  Co.,  105  Fed.  869,  where  an 
agreement  by  a  wholesale  dealer  to  supply  a  retailer  during  a  certain  time, 
at  stated  prices,  with  so  much  of  a  commodity  as  the  purchaser  might  require 
for  his  trade,  which  left  it  practically  optional  with  the  purchaser  to  increase 
or  diminish  his  orders,  with  the  rise  or  fall  of  prices,  was  held  void  for 
want  of  mutuality.  These  agreements  are  to  be  distinguished  from  accepted 
offers  to  deliver  such  articles  as  shall  be  needed,  required,  or  consumed  by 
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an  established  business  during  a  specified  time  where  there  is  the  implied 
agreement  that  the  buyer  will  purchase  all  the  articles  needed  of  the  person 
whose  offer  he  has  accepted.  WtlU  v.  AUxcmder,  130  N.  Y.  642;  Lumber 
Co,  V.  Coal  Co.,  31  L.  R.  A.  529. 

CONTBOVERSY     BETWEEN     StATES— JURISDICTION — DIVERSION    OF    WaTER.— 

Kansas  v.  Coumado,  23  Sup.  Ct.  Rep.  ss^.^-Htld,  the  Supreme  Court  of  the 
United  States  has  original  jurisdiction  of  a  controversy  between  States. 
The  question  raised  in  this  case  was  whether  Colorado  had  the  right  to 
wholly  deprive  Kansas  of  the  benefit  of  the  water  of  the  Arkansas  river, 
which  rises  in  Colorado  and  flows  into  and  through  Kansas. 

This  case  brings  to  mind  the  many  attempts  which  have  been  made  to 
organize  tribunals  having  cognizance  of  disputes  between  sovereign  states, 
all  of  which  have  failed  through  lack  of  power  to  enforce  the  decrees.  The 
States  of  the  Union  are  sovereignties,  and  under  the  rules  of  international 
law  might  settle  disputes  by  treaty  or  an  appeal  to  force,  had  not  these 
attributes  of  sovereignty  been  surrendered  to  the  general  government.  In  Rhode 
Island  V.  Massachusetts,  12  Pet.  726,  9  L.  Ed.  1261,  it  was  held  that  a  com- 
plaining State  being  bound  by  the  prohibitions  of  the  constitution  to  neither 
treat,  agree  or  fight  with  its  adversary,  without  the  consent  of  Congress,  a 
resort  to  the  judicial  power  was  the  only  means  left  for  legally  adjusting  a 
dispute  between  States  relating  to  a  controverted  boundary.  Colorado 
claimed  also  that  Kansas  was  seeking  to  maintain  this  action  for  the  redress 
of  supposed  wrongs  of  certain  private  citizens  of  that  State,  and  that  it  was 
not  empowered  to  bring  an  action  in  this  court  for  such  purpose.  The  court 
however,  followed  the  case  of  Missouri  v.  Illinois,  180  U.  S.  208,  21  Sup.  Ct. 
Rep.  331,  where  it  was  ruled  that  the  mere  fact  that  a  state  had  no  pecuniary 
interest  in  the  controversy  would  not  defeat  the  jurisdiction  of  this  court. 
It  might  be  envoked  by  the  State  as  parens  patriae,  trustee,  guardian,  or 
representative  of  all  or  of  a  considerable  portion  of  its  citizens. 

Damages—Nervous  Prostration  Resulting  from  pRiGBr— Trespass  as 
Proximate  Cause—Right  of  Recovery. — ^Watson  v.  Dilts,  89  N.  W.  1068 
(Iowa). — Defendant  wrongfully  entered  plaintiff's  house  in  night  time, 
thereby  frightening  plaintiff,  a  woman,  and  causing  nervous  prostration 
and  physical  disability.    Held,  to  constitute  a  good  cause  of  action. 

The  decisions  are  practically  unanimous  that  fright  alone,  caused  by  an 
act  of  negligence,  is  not  ground  for  damages ;  Victorian  R.  ComYs  v.  Coultas, 
L.  R.  13  App.  Cases  222;  Mitchell  v.  Rochester  R.  R.  Co,,  151  N.  Y.  107; 
nor,  by  weight  of  authority,  does  consequent  physical  disability  affect  the 
legal  status  of  complainant;  Ewing  v.  Pittsburg  R.  R.  Co,,  147  Pa.  40,  14 
L.  R.  A.  66  and  note;  although  the  justice  of  this  conclusion  is  denied  by 
text  writers.  Watson^  Personal  Injuries,  sees.  396-402;  Sedgwick,  Damages, 
8th  ed.,  sees.  46,  47,  861;  Beaten,  Negligence,  sec.  77  et  seq.  Many  of 
the  courts  base  their  decision  on  the  rule  of  convenience.  Spade  v.  Lynn 
R.  R.  Co.,  168  Mass.  285.  The  same  position — ab  convenienti— -is  taken  by 
the  courts  in  regard  to  mental  anguish  in  the  so-called  "telegraph"  cases. 
W,  U.  Tel.  Co.  V.  Ferguson,  157  Ind.  64.  Other  courts  emphasize  the  absence 
of  proximate  cause.  Broun  v.  Craven,  175  III.  40.  In  the  principal  case, 
the  court,  while  recognizing  the  attitude  of  the  law,  lays  weight  upon  the 
wilful  trespass  as  a  proximate  cause  to  justify  its  conclusion.    Although 
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complainant's  claim  admittedly  is  stronger  than  where  negligence  is  the 
moving  cause,  yet  even  then  the  law  can  hardly  be  said  to  be  in  harmony 
with  this  decision.  In  an  early  English  case,  evidence  was  admitted  of 
fright  of  plaintiff's  wife  to  show  the  outrageous  and  violent  character 
of  the  trespass,  but  not  as  a  substantive  ground  of  damage.  Huxley  v.  Berg^ 
I  Starkic  98  (1815).  See  also  Canning  v.  IViiliamstown,  i  Cush.  451  (1848)  ; 
and  the  doctrine  of  these  early  cases  has  generally  been  followed.  But  in 
support  of  the  principal  case,  see  Hill  v.  KimbeU,  76  Tex.  210;  Purcell  v. 
Railway  Co.,  48  Minn.  134;  Bell  v.  Railway  Co.,  26  L.  R.  Ire.  432. 

EviDENCfr-^lNSTRUcnoNs— Expert  Testimony.— Gustafson  v.  Seattle 
Traction  Co.,  68  Pac  271  (Wash.).--//^W,  that  an  instruction  to  a  jury  that 
they  treat  and  weigh  with  "caution,"  that  part  of  the  testimony  of  an  expert 
witness  as  to  his  opinion  and  consider  it  with  reference  to  the  facts  upon 
which  his  opinion  was  formed,  was  erroneous,  as  discrediting  the  testimony 
of  the  expert. 

Great  confusion  is  evident  as  to  proper  instructions  regarding  the  value 
and  competency  of  expert  testimony.  That  the  court  may  draw  a  distinction, 
in  its  charge,  between  fact  and  opinion,  see  People  v.  Montgomery,  13  Abb. 
Pr.  207.  That  a  court  may  express  its  own  opinion  on  the  facts  without  being 
exposed  to  reversal,  is  the  decision  of  both  the  English  and  U.  S.  Federal 
courts.  Lovejoy  v.  U.  S.,  128  U.  S.  171 ;  Roger/  Expert  Test.,  445.  The 
weight  of  authority  seems  to  be  that  to  chai^^e  a  jury  to  weigh  evidence  with 
"caution"  or  even  "great  caution"  is  not  error.  People,  v.  Perriman,  40  N. 
W.  425 ;  Moye  v.  Hemdon,  30  Miss.  18 ;  Benedict  v.  Flanigan,  18  S.  W.  506. 
The  principal  decision,  however,  is  well  supported.  People  v.  Seanuin,  65 
N.  W.  203. 

ExEMpnoNS — ^Real  Estate  Purchased  with  Pension  Money. — Mc- 
Intosh  v.  Aubrey,  22  Sup.  Ct.  Rep.  561.— -U.  S.  Rev.  Statutes,  Sec.  4747 
declares  that  no  money  due  or  to  become  due  to  any  pensioner  shall  be  liable 
to  attachment,  levy  or  seizure,  but  shall  inure  wholly  to  the  benefit  of  such 
pensioner.  Held,  that  real  estate  purchased  by  a  pensioner  with  pension 
money  is  not  exempt. 

In  Crow  V.  Brown,  81  Iowa  344,  11  L.  R.  A.  no,  this  statute  was  given 
a  very  different  construction.  There  it  was  held  that  if  force  and  effect  are 
to  be  given  to  the  clause  "inure  wholly  to  the  benefit  of  the  pensioner,"  there 
is  no  escape  from  the  conclusion  that  property  purchased  with  pension  money 
is  exempt.  Yates  County  National  Bank  v.  Carpenter,  119  N.  Y.  550,  7  L. 
R.  A.  557  holds  that  if  receipts  from  a  pension  can  be  directly  traced  to  the 
purchase  of  property  necessary  or  convenient  for  the  support  and  mainte- 
nance of  the  pensioner  and  his  family  such  property  is  exempt  from  exe- 
cution. That  statutes  of  this  kind  are  to  be  liberally  construed,  and  that  their 
force  and  effect  are  not  to  be  confined  to  the  literal  terms  of  the  Act  has  been 
held  in  numerous  cases.  The  Supreme  Court,  however,  construes  the  words 
of  the  statute  strictly,  holding  that  the  protection  provided  protects  the  fund 
only  while  in  the  course  of  transmission  to  the  pensioner.  It  is  protected 
only  when  "due  or  to  become  due."  When  the  money  has  been  paid 
to  him,  it  has  "inured  wholly  to  his  benefit"  and  is  liable  to  seizure. 
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Explosives — Dumping  Refuse  on  Vacant  Lots— Injury  to  Childiken. 
— Travell  v.  Bannerman,  75  N.  Y.  Supp.  866. — Defendant,  an  ammunition 
manufacturer,  used  an  unfenced  lot  as  a  dumping  place  for  refuse.  Plaintiff 
was  approached  by  two  other  boys  with  a  mass  of  gunpowder  found  there, 
which  exploded  while  they  were  extracting  pieces  of  brass  therefrom.  Held, 
that  action  for  injuries  would  lie,  as  it  was  a  question  for  the  jury  whether 
defendant  had  used  proper  care.    Goodrich,  P.  J.,  dissenting. 

The  court  bases  its  decision  on  the  ground  that  the  presence  of  brass 
in  the  powder  rendered  it  enticing  to  children  and  so  brought  it  within  the 
rule  referred  to  in  the  leading  case  of  IVahh  v.  Railroad,  145  N.  Y.  joi.  But 
there  would  seem  to  be  good  reason  for  the  contrary  view,  based  on  the 
principle  that  when  a  person  comes  upon  the  premises  of  another  without 
invitation  he  is  a  bare  licensee,  and  if  any  injury  is  sustained  by  reason  of  a 
defect  in  the  premises,  the  owner  is  not  liable.  Cusick  v.  Adams,  X15  N.  Y. 
55;  Larmore  v.  Iron  Co.,  loi  N.  Y.  391.  In  the  recent  case  of  Brinkley  Car 
Works  &  Mfg,  Co,  V.  Cooper,  67  S.  W.  572,  the  Supreme  Court  of  Arkan- 
sas followed  Gillespie  v,  McGowan,  100  Pa.  144,  and  refused  to  recognize  the 
New  York  doctrine,  saying  that  to  follow  it  to  its  logical  conclusion  would 
"charge  the  duty  of  protecting  children  upon  every  member  of  the  community 
except  upon  their  own  parents." 

Highways — Pepestrians— Walking  at  Night— Negligence.— Sie(.lbr 
v.  Melunger  et  al.,  52  Atl.  175  (Pa.).— Plaintiff  sued  town  supervisors  for 
damages  for  an  injury  from  a  fall  sustained,  while  walking  at  night,  on  the 
sidepath  of  a  township  road.  Held,  that  he  was  presumptively  negligent  in 
using  the  sidepath,  the  middle  of  the  road  being,  prima  facie,  the  safest 
portion  for  travel  at  night. 

This  court  seems  to  have  carried  the  doctrine  of  presumptive  negligence 
to  an  extent  contrary  to  well  settled  law.  A  traveller  has  a  right  to  presume 
that  a  highway  in  use,  including  the  margin  thereof,  is  reasonably  safe  for 
ordinary  travel.  Davenport  v.  Ruckman,  37  N.  Y.  568.  He  may  presume 
this  at  night-time,  as  well  as  in  daylight.  Pettengill  v.  Yonkers,  116  N.  Y. 
558.  Travellers  on  country  roads,  as  well  as  elsewhere,  are  privileged  to  use 
the  entire  highway  as  laid  out.  Siddons  v,  Gardner,  42  Me.  248;  Seward  v, 
Milford,  21  Wis.  485. 

Indemnity  Insurance— Attorney  and  Client— Nbgugbnce  in  Appeal- 
Burden  OP  Proof.— Getchell  &  Martin  Lumber  &  Mfg.  Co.  v.  Employers' 
LiABiUTY  AssuR.  Co.«  Ltd.,  qo  N.  W.  616  (Iowa). — An  employer  who  was 
insured  against  loss  for  personal  injuries  to  its  employees  to  the  amount  of 
$1,500  in  case  of  injury  to  any  one  employee,  was  sued  by  an  injured  em- 
ployee, who  obtained  judgment  for  $4>300.  The  insurance  company  had  de- 
fended the  action  and  agreed  to  appeal,  but  on  its  failure  to  perfect  it  in  time, 
judgment  was  affirmed  on  motion.  In  an  action  by  the  employer  against  the 
insurer  for  negligence,  held,  that  the  burden  was  on  the  insured  to  show 
damage  thereby. 

The  court  refuses  to  follow  the  rule  laid  down  in  Godefroy  v.  Jay,  7  Bing. 
413  and  followed  in  Whart.,  Neg.,  Sec.  752;  Sherm.  and  Red,,  Neg,  (5th  ed.) 
Section  566,  that  where  negligence  is  shown,  resulting  in  a  judgment  against 
the  client,  the  attorney  has  the  burden  of  showing  that  the  client  was  not 
damaged  thereby.    The  rule  has  been  criticized  in  other  cases.    Collier  v. 
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Pulliam,  13  Lea  114;  Harter  v.  Morris,  18  Ohio  St  492.  Those  cases  which 
follow  Godifroy  v.  Jay  differ  from  the  present  case  because  in  them  the  in- 
jured client  was  a  plaintiff  whose  attome/s  negligence  lost  or  diminished  the 
judgment.  Moorman  v.  Wood,  117  Ind.  144.  Here  the  client  was  a  defend- 
ant, against  whom  in  the  lower  court  judgment  had  been  recovered,  and 
he  must  overcome  the  presumption  that  the  judgment  would  stand  on  appeal. 
I  GreenL,  Ev.,  Section  19.    See  also  Cox  v.  Sullivan^  7  Ga.  144. 

License— Revocation— EsioppEL— Trespass.— Hicks  et  al.  v.  Swift 
Creek  Mill  Co.,  31  So.  947  (Ala.). — The  defendant  company  under  a  per- 
sonal license  constructed  and  operated  a  ditch  and  dam  on  the  land  of  one 
Smith.  Smith  conveyed  the  land  in  question  to  the  plaintiff.  Held,  that  the 
license  of  defendant  was  thereby  revoked  and  that  the  plaintiffs  might  main- 
tain trespass  against  the  licensee  for  his  continuance  in  possession. 

The  sole  question  here  at  issue  is  whether  defendant  acquired  an  irrevoca- 
ble license  from  plaintiff's  grantor ;  if  so,  it  follows  as  of  course  that  plaintiffs 
would  have  no  right  of  action.  There  is  an  absolute  conflict  of  authorities  as 
to  the  effect  of  the  execution  of  a  parol  license  upon  the  power  of  the  licensor  to 
revoke.  Such  executed  license  is  held  irrevocable  by  many  states.  Cook  v. 
Pridgen,  45  Ga.  331;  Snowden  v.  WiUu,  19  Ind.  10;  Vannest  v.  Fleming,  79 
Iowa  638;  Swartz  v.  Sxvaris,  4  Pa.  St.  353.  England  and  perhaps  a  majority  of 
our  states  hold  a  license  revocable  under  all  circumstances.  Adams  v.  An- 
drewSt  15  Q.  B.  284;  Cook  v.  Steams,  11  Mass.  533;  Selden  v.  Canal  Co,, 
29  N.  Y.  639.  Some  courts,  admitting  that  the  statute  of  frauds  prevents  the 
creation  of  an  irrevocable  parol  license,  hold  in  the  case  of  a  definite  contract 
that  part  performance  takes  the  case  out  of  the  statute,  and  hence  equity  will 
recognize  and  enforce  licensee's  right  in  case  of  attempted  revocation. 
McManus  v.  Cooke,  35  Ch.  D.  681 ;  Wiseman  v.  Lucksinger,  84  N.  Y.  31 

Misconduct  op  Counsel— Improper  Argument — Ground  for  Reversal. 
—Stewart  v.  Metropoutan  St.  Ry.  Co.,  76  N.  Y.  Supp.  540.— /f#W,  that  the 
misconduct  of  plaintiff's  counsel  was  not  cured  by  an  instruction  given  at 
plaintiff's  instance,  that  "in  case  either  counsel,  in  summing  up  stated  facts 
that  were  not  proven  upon  the  trial,  or  in  case  either  counsel  gave  a  recollec- 
tion of  the  facts  which  disagree  with  the  recollection  of  the  jury,  the  jury 
may  disregard  these  statements,  and  take  their  own  recollection  of  the  facts." 
Goodrich,  P.  J.,  dissenting. 

This  would  seem  to  be  unsupported  by  decisions  exactly  in  point  That 
a  refusal  to  interpose,  where  counsel  proceed  to  dilate  upon  facts  not  in  evi- 
dence is  legal  error  is  well  settled.  Williams  v.  Railroad  Co.,  126  N.  Y.  96; 
Mitchum  v.  State  of  Georgia,  11  Geo.  616;  Tucker  v.  Henniker^,  41  N.  H. 
317.  But  this  ground  would  appear  to  be  absent,  where  the  defendant  does 
not  object  at  the  time,  and  the  judge  sees  fit  to  postpone  a  charge  to  dis- 
regard the  irrelevant  statements. 

Sale  on  Sidewalk — ^Theater  Tickets — ^Transferability. — Coluster  v. 
Hayman  et  al.,  75  N.  Y.  Supp.  1102.— Held,  that  an  injunction  will  not  be 
granted  to  f estrain  defendant  from  refusing  to  accept  theater  tickets  sold  on 
the  sidewalk. 

That  a  ticket  to  a  race  course  was  a  mere  license  and  might  be  termi- 
nated at  any  time  without  even  returning  the  purchase  price  was  held  in  the 
early  English  case  of  Wood  v.  Leadbitter,  13  Mees  &  W.  837.    That  a  thea- 
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ter  ticket  is  not  salable  or  transferable  was  the  opinion  in  Purcell  v.  Daly, 
19  Abb.  N.  Cas.  301.  But  that  a  railroad  ticket,  on  the  other  hand,  is  trans- 
ferable was  held  by  the  court  of  appeals  in  Tryoler^s  Case,  157  N.  Y.  116,  and 
by  the  U.  S.  Supreme  Court  in  Hudson  v.  Kansas  Pac,  R,  Co,,  3  McCrary 
349. 

Statute  of  Frauds— Reformation  of  Lease— Specific  Performance.— 
Butler  v.  Threlkeld  et  al.,  90  N.  W.  584  (Iowa). — By  mutual  mistake, 
an  oral  agreement  giving  lessee  an  option  to  buy  was  omitted  from  a  lease 
for  five  years.  Held,  that  notwithstanding  the  Statute  of  Frauds,  a  court  of 
equity  may  correct  the  lease  and  enforce  it  as  reformed. 

Although  regarding  this  as  an  indirect  enforcement  of  an  oral  agree- 
ment for  the  sale  of  land  and  a  virtual  repeal  of  the  Statute  of  Frauds,  the 
learned  judge  feels  constrained  to  follow  an  early  and  decisive  Iowa  case 
and  the  prevailing  American  doctrine.  Ring  v,  Ashworth,  3  Iowa  452; 
Gillespie  v.  Moon,  2  Johns.  Ch.  585;  Schwass  v.  Hershey,  125  111.  653; 
Strickland  v.  Barber,  76  Mich.  310;  Bispham,  Prin.  Eq.,  Sec.  382.  The  English 
rule,  followed  by  many  authorities  in  the  United  States,  admits  parol  evidence 
to  defeat  specific  performance,  but  will  not  enforce  a  parol  variation.  Town- 
shend  v.  Stangroom,  6  Ves.  328;  Elder  v.  Elder,  10  Me.  80;  Pierce  v.  Col- 
cord,  113  Mass.  372;  24  Am,  Law,  Reg,  81. 

Taxation— Educational  Institutions — Opera  House  Tax.— Markham 
v.  Southern  G)nservatory  of  Music,  41  S.  E.  531  (N.  C.).— Under  a  law 
taxing  opera  houses,  but  exempting  entertainments  for  educational  objects 
the  sheriff  endeavored  to  collect  taxes  from  the  defendant,  which  gave  public 
musical  entertainments,  charging  an  admission  fee.  Held,  that  the  defendant 
was  exempt  from  taxation. 

While  the  fee  charged  for  admission  to  concerts  given  by  a  school  of 
music  was  for  the  purpose  of  defraying  the  expenses  of  the  entertainmenr, 
no  profits  being  realized,  still  it  is  not  clear  how  that  fact  in  itself  renders 
a  musical  entertainment  solely  educational.  From  an  educational  standpoint, 
this  attempted  distinction  between  the  opera  and  a  school  concert  seems  at 
best  very  artificial. 

Trade  Name— Misleading  Pubuc— Right  to  Trade  Under  Own 
Name. — ^J  and  J.  Cash  Limited  v.  Joseph  Cash,  86  Law  Times  Rep.  211 
(Eng.). — ^The  defendant  sold  out  to  the  plaintiff  company  and  became  one 
of  its  directors.  He  retired  as  director,  and  set  up  in  the  same  class  of 
business  at  the  same  place  as  Joseph  Cash  &  Co.  Held,  plaintiff  could  not 
be  restrained  from  carrying  on  trade  is  his  own  name,  but  he  must  take 
reasonable  precaution  to  clearly  distinguish  his  goods  from  those  of  the 
plaintiff,  and  to  prevent  the  public  from  being  led  into  the  belief  that  his 
business  was  that  of  the  plaintiff. 

The  lower  court  restrained  defendant  from  selling  frilling  under  the 
name  of  Cash,  but  this  court  was  of  the  opinion  that  the  order  went  too 
for,  and  modified  it.  Williams  L.  J.  said  that  there  never  had  been  a  case 
yet  where  a  man  has  been  restrained  altogether  from  carrying  on  a  particular 
trade  in  his  own  name.  Every  decision  has  been  limited  to  restraining  lum 
from  carrying  on  a  trade,  the  products  of  which  when  used  in  connection 
with  a  particular  trade  name,  have  become  identified  with  the  business  of 
another  person,  without  taking  such  steps  as  any  honest  man  would  wish  to 
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take  to  prevent  his  goods  being  confounded  with  those  of  this  other  per- 
son. This  also  seems  to  be  the  view  taken  by  American  courts.  In  Russia 
Cement  Co.  v.  Le  Page,  147  Mass.  206,  and  Le  Page  Cement  Co.  v.  Russia 
Cement  Co.,  51  Fed.  Rep.  941.,  Le  Page,  who  sold  his  right  to  manufacture 
and  sell  "Le  Page's  Liquid  Glue/'  and  then  commenced  a  new  business  and 
manufactured  "Le  Page's  Improved  Liquid  Glue"  was  restrained.  Similar 
cases  are  Frazer  v.  Fraster  Lubricator  Co.,  121  111.  147;  Skinner  v.  Oakes, 
10  Mo.  App.  451;  Hoxie  v.  Cheney,  143  Mass.  592;  Symonds  v.  Jones,  82 
Me.  302-313,  and  Pepper  v.  Labrot,  8  Fed.  Rep.  29.  In  all  these  cases,  how- 
ever, the  use  of  the  particular  name  was  restrained  because  prc^r  care  had 
not  been  exercised  to  avoid  deception  of  the  public,  and  to  prevent  injury 
to  those  who  had  acquired  the  right  to  the  use  of  the  name  and  its  reputa- 
tion. None  of  them  went  so  far  as  to  say  that  a  man  could  be  restrained  alto- 
gether from  carrying  on  a  particular  business  in  his  own  name. 

Usury—Building  Loans — ^What  Law  Governs — National  Mut. 
Building  &  Loan  Ass'n  v.  Brahan,  31  So.  480  (Miss.). — ^A  New  York  build- 
ing and  loan  association,  having  only  special  agents  in  Mississippi,  loaned  a 
sum  of  money  to  a  party  there  at  a  rate  usurious  under  the  laws  of  that 
state,  but  stipulated  that  payment  of  the  debt  should  be  made  in  New  York. 
Held,  that  the  contract,  notwithstanding  the  recital  as  to  the  place  of  pay- 
ment, was  a  Mississippi  contract,  and  hence  usurious.. 

The  general  rule  has  always  been  that  a  contract  is  controlled  by  the 
usury  laws  of  th«  state  where  the  debt  is  made  payable;  and  "the  fact  that  a 
contract,  to  be  performed  in  one  state,  is  secured  by  a  mortgage  upon  land 
in  another  does  not  affect  the  rule  that  the  lex  loci  contractus  governs."  27 
Am.  &  Eng.  Enc.  Law,  p.  974 ;  Association  v.  Bedford,  88  Fed.  7 ;  Kurtz  v. 
Sponable,  6  Kan.  397.  However,  the  present  tendency  seems  to  be  to  look  be- 
yond the  plain  facts  to  the  intention  of  the  parties,  and  state  courts  are  inclined 
to  consider  as  domestic,  contracts  of  indebtedness  secured  by  mortgage  in  that 
state,  even  though  payment  is  stipulated  to  be  made  in  another  states  especially 
where  the  intent  is  to  evade  the  usury  laws.  Ass^n  v.  Stanley,  38  Or.  340; 
Assi'n  v.  Kidder,  9  Kan.  App.  390;  Martin  v.  Johnson,  84  Ga.  481 ;  Meroney 
V.  As/n,  116  N.  C.  883. 
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Reports  on  the  Law  of  Civil  Government  in  Territory  Subject  to  Military 
Occupation  by  the  Military  Forces  of  the   United  States.    Submitted 
to   Hon.    Elihu    Root,    Secretary    of    War.    By    Charles    £.    Magoon, 
Law  Officer,  Bureau  of  Insular  Affairs,  War  Department.    2d  Ed. 
Washington  Government  Printing  Office.     1902. 
This  work  presents  a  striking  instance  of  the  new  political  machinery 
which  it  has  been  found  necessary  to  provide  for  the  proper  conduct 
of  affairs  of  the  United  States  since  the  Spanish  war.    That  threw  into 
our  hands  a  title  to  great  territorial  possessions  on  opposite  sides  of  the 
globe  as  against  the  rest  of  the   world,  outside  of  them,  at  least.    They 
had  been  united  by  little  except — to  a  certain  extent — ^by  a  common  lan- 
guage and  law.     It  was  a  strange  language  and  a  stranger  law  to  us. 
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Their  civil  gOYcrnment  necessarily  fell,  for  the  time,  into  the  control 
of  the  military  power  of  the  United  States.  That  had  conquered  the 
territory.    That  must  now  govern  it,  until  Congress  otherwise  provided. 

The  military  power  of  the  United  States  is  exercised  through  the 
Secretary  of  War.  The  treaty  with  Spain  made  him  a  viceroy  over  mil- 
lions of  men.  Some  of  them  were  civilized,  and  some  savages.  Some 
of  them  submitted  to  our  authority,  and  some  defied  it. 

A  special  bureau  of  the  War  Department  was  soon  fully  organized  to 
deal  with  the  questions  daily  arising  from  this  state  of  things.  It  has  a 
chief,  who  is  an  army  officer,  and  a  special  legal  adviser.  Judge  Magoon, 
who  fills  the  latter  place,  was  at  once  called  upon  by  the  Secretary  for 
opinions  in  regard  to  points  of  difficulty^  as  to  which  Mr.  Root  himself 
had  no  time  to  make  original  investigations.  This  volume  contains  those 
thus  prepared  down  to  the  early  part  of  the  present  year. 

They  cover  a  great  variety  of  subjects.  Two  or  three  instances  may 
serve  to  show  the  broad  range  of  inquiry  necessary  for  reaching  sound 
conclusions. 

1.  In  1728,  the  Spanish  Crown  sold  at  auction  a  title  in  perpetuity 
to  the  office  of  "Alguac  il  Mayor"  of  Havana  (p.  194).  He  was  practi- 
cally the  city  sheriff  and  also  the  inspector  of  markets.  In  1899  the 
office  had  become  the  joint  property  of  a  countess  and  a  doctor,  and 
its  profits  were  $100  a  day.  They  claimed  that  it  was  strictly  private 
property  and  protected  by  the  treaty  as  well  as  by  the  principles  of 
international  law.  Our  army  officers  in  command  at  Havana  refused  to 
recognize  their  title,  and  they  appealed  to  the  Secretary  of  War.  Mr. 
Magoon  advised  him  that  the  administrative  officers  of  the  displaced 
government  were  displaced  with  it.  The  government  of  the  United 
States  assumed  the  administration  of  civil  affairs*  and  appointed  its  own 
officers.  It  might  have  employed  the  claimants.  It  preferred  to  employ 
others.  They  had  no  right  to  complain  of  the  fate  of  war  upon  a 
political  office. 

2.  An  English  limited  company  had  built  a  railway  from  Manila 
to  Dagopan,  under  a  contract  with  Spain  by  which  Spain  guaranteed  it 
eight  per  cent,  dividends  on  the  cost  of  the  road.  This  cost  was  some 
$5,000,000.  Spain  punctually  paid  the  stipulated  sums,  as  long  as  she 
remained  in  control;  raising  the  money  from  the  revenue  of  the  island. 
The  United  States  refused  to  continue  the  subsidy.  The  opinion  of  Mr. 
Magoon  was  that  they  were  under  no  obligation  to  continue  it.  It  re- 
mained a  contract  duty  of  Spain.  Nor  was  there  any  lien  or  charge  on 
the  island  revenues  in  favor  of  the  company.  The  guaranty  was  an 
independent  undertaking,  not  conditioned  on  the  amount  of  such  reve- 
nues. If  the  company  had  any  claim,  it  was  an  equitable  one,  to  be  pre- 
sented to  Congress  (p.  177). 

3.  The  famous  sedition  law  of  the  Philippines  is  made  the  subject 
of  a  study  in  comparative  jurisprudence,  to  ascertain  what  American 
precedents  there  were  for  it.  It  is  the  Act  of  Nov.  4»  1901  (p.  655).  The 
style  of  the  Act,  like  that  of  all  those  enacted  by  the  Commission,  is 
worth  notice.  It  is  this:  "By  authority  of  the  President  of  the  United 
States,  be  it  enacted  by  the  United  States  Philippine  Commission.''    One 
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of  its  provisions  (Sec.  9)  is  that  "all  persons  who  shall  ♦  ♦  ♦  after 
the  passage  of  this  Act  continue  membership  in  a  society  already  formed 
having  for  its  object  in  whole  or  part  ♦  ♦  ♦  the  promulgation  of 
any  political  opinion  or  policy,  shall  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or 
both/'  For  these  provisions  no  analogue  was  found  in  any  law  of 
Congress  or  of  any  State;  but  most  of  the  sections,  and  much  of  the 
residue  of  this  section,  are  shown  to  be  substantial  re-enactments  of 
what  had  long  been  features  of  American  legislation. 

Mr.  Magoon's  opinions  show  extensive  reading  and  good  logical 
power.  They  are  clear,  also,  and  well  expressed.  As  a  contribution  to 
the  study  of  international  law,  they  possess  the  peculiar  value  belonging 
to  a  series  of  practical  illustrations,  showing  both  conduct  and  justifica- 
tion always  claimed  to  be  based  on  principles  rather  than  policy.  Natur- 
ally he  inclines  to  reject  claims  against  the  United  States,  rather  than 
to  uphold  them;  but  he  is  careful  to  state  at  the  outset  of  the  book 
that  his  decisions  do  not  profess  to  be  of  a  judicial  character. 

s.  B.  B. 

Morphinism  and  Narcomanias  from  other  Drugs,  their  Etiology,  Treat- 
ment, and  Medico  Legal  Relations,  By  T.  D.  Crothers,  M.D.,  Super- 
intendent of  Walnut  Lodge  Hospital,  Hartford,  Ct.;  Editor  of  the 
Journal  of  Inebriety;  Professor  of  Mental  and  Nervous  Diseases  in 
New  York  School  of  Clinical  Medicine,  Etc.  W.  B.  Saunders  & 
Co.,  Philadelphia  and  London.    1902.    Pages  350. 

The  subject  matter,  although  arranged  along  technical  medical  lines, 
is  so  handled  and  the  illustrative  cases  are  so  typical  as  to  make  the 
perusal  easy,  interesting,  and  profitable  to  the  lawyer  as  well  as  to  the 
physician.  Throughout,  one  is  impressed  by  the  value  and  necessity  of 
the  warning,  now  so  persistently  given  to  most  medical  students,  of  the 
danger  arising  from  the  continued  administration  of  analgesics  and  nar- 
cotics. 

The  use  of  Morphine  or  Opium  from  prehistoric  time  renders  our 
knowledge  of  its  actions  and  results  more  extensive  than  of  the  newer 
narcotics  and  naturally  the  discussion  of  this  drug  comprises  about 
two-thirds  of  the  text  and  is  quite  exhaustive.  The  dangers  from  its 
use  are,  to  some  extent,  appreciated  by  the  laity  but  the  fact  that  cocaine, 
chloral,  acetanilid  and  many  other  hypnotics  and  headache  powders,  and 
even  tea  and  coffee  when  used  excessively  or  by  nervously  constituted 
individuals  will  produce  a  habit  and  often  a  mania,  is  recognized  by  few 
and  feared  by  still  fewer.  Whatever  detail  may  be  lackng  in  the  dis- 
cussion of  the  symptoms,  habits  and  manias  produced  by  these  newer 
drugs  is  due  to  the  limited  knowledge  on  the  subject;  a  misfortune  which 
should  be  dispelled  in  a  few  years  by  scientific  observation.  As  the  au- 
thor states  in  his  preface,  "The  special  object  of  this  work  is  to  group 
the  general  facts  and  outline  some  of  the  causes  and  symptoms  common 
to  most  cases,  to  suggest  general  methods  of  treatment  and  prevention, 
and  in  this  way  to  bring  the  subject  out  of  its  present  empirical  stage 
to  a  more  scientific  level  and  to  encourage  further  and  more  exhaustive 
studies." 
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The  author's  long  experience  in  dealing  with  narcomaniacs  renders 
his  observations  on ,  and  discussion  of,  their  lack  of  veracity  of  importance 
to  every  member  of  the  legal  profession. 

G.  H.  E. 

The  Employer's  Liability  Acts  and  the  Assumption  of  Risks.  By  Frank  F. 
Dresser,  A.B.,  A.M.,  of  the  Massachusetts  Bar.  Keefe-Davidson  Com- 
pany, St.  Paul,  Minn.    Sheep.    88i  pages. 

While  the  increasing  disturbances  between  employer  and  employees  are 
more  broady  those  between  labor  and  capital  a  well  considered  treatise  on 
any  phase  of  master  and  servant  is  certain  at  this  time  to  receive  considera- 
tion. This,  Mr.  Dresser's  book  deserves  for  its  timeliness  and  the  logical 
and  able  presentation  of  the  subject.  The  bode  is  necessarily  limited  to 
a  consideration  of  the  effects  growing  out  of  the  application  of  the  Em- 
ployer's liability  Acts  to  the  common  law  principles  governing  the  relations 
of  master  and  servant  with  reference  to  injuries. 

These  results  arise  from  over  15  years'  experience  with  the  Act  and  while 
in  force  in  only  five  jurisdictions  and  in  the  federal  courts,  the  principles 
have  become  fixed  in  those  jurisdictions  and  substantial  justice  done  to  the 
parties.  Exception  however  is  made  with  regard  to  the  more  recent  doc- 
trines of  the  assumption  of  risk  (in  which  perhaps  the  courts  have  gone  too 
far  in  passing  upon  the  facts)  and  which  the  legislatures  will  doubtless  be 
called  upon  to  modify  in  the  interests  of  the  secirant.  Two  chapters  are  de- 
voted to  this  speculative  subject. 

F.  w.  T. 


A  Laboratory  for  the  Study  of  the  Criminal,  Pauper  and  Defective  Classes, 
By  Arthur  MacDonald.  Government  Printing  Office,  Washington,  1902. 
The  desirability  both  of  accurate  statistics  and  expert  investigation  of 
the  criminal  and  defective  classes  is  becoming  steadily  more  apparent.  At- 
tention has  heretofore  been  almost  exclusively  directed  toward  the  criminal 
himself  and  little  investigation  has  been  given  to  the  causes  which  made  him 
one.  The  failure  of  such  methods  to  even  in  any  degree  decrease  crime  has 
been  signal.  While  the  United  States  is  said  to  expend  annually  fifty-nine 
millions  in  its  enforcement  of  criminal  law,  yet  it  has  the  highest  murder  rate 
of  any  civilized  country  in  the  world  and  the  number  of  habitual  criminals 
is  increasing.  It  is  now  proposed  that  the  government  establish  a  laboratory 
for  the  study  of  the  criminal,  pauper  and  defective  classes  and  a  bill  has 
already  been  introduced  in  Gmgress  for  that  purpose.  In  a  hearing  on  that 
bill  before  the  judiciary  committee  last  April,  Mr.  Arthur  MacDonald,  a 
specialist  in  the  Bureau  of  Education,  brought  forward  some  very  interesting 
and  curious  information  in  illustration  of  what  such  a  laboratory  might 
be  expected  to  establish.  This  material  with  a  remarkably  complete 
bibliography  upon  the  abnormal  classes  is  now  published  in  pamphlet  form 
and  well  deserves  a  careful  perusal  by  all  interested  in  this  subject  The 
plan  proposed  is  sensible  and  cannot  but  be  productive  of  valuable  results. 

G.  H.  B. 
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Professor  S.  £.  Baldwin  was  elected  President  of  the  Association 
of  American  Law  Schools  at  the  annual  meeting  held  at  Saratoga  in  August. 

The  Law  School — and  University  at  large — has  reason  to  congratulate  it- 
self upon  the  decision  of  Professor  Henry  Wade  Rogers,  in  refusing  the 
Deanship  of  Boston  University  Law  School,  which  was  offered  him  during 
the  past  summer. 

Walter  B.  Garkson  was  in  June  appointed  Assistant  Professor  of  Con- 
tracts, Insurance  and  General  Jurisprudence.  Mr.  Garkson  is  a  graduate 
of  Johns  Hopkins,  class  of  1882.  He  was  admitted  to  the  Bar  in  i888»  enter- 
ing the  firm  of  Hartridge  and  Clarkson,  Jacksonville,  Fla.  He  was  appointed 
and  entered  upon  his  duties  as  special  instructor  in  January,  1902,  and  in  June 
received  his  present  appointment. 

C.  La  Rue  Munson,  Lecturer  on  General  Legal  Practice  in  this  School, 
was  elected  President  of  th«  Pennsylvania  State  Bar  Association,  July  2. 

Professor  £.  V.  Raynolds  offers  this  year,  in  the  Graduate  Course,  a 
course  upon  the  new  German  Civil  Code  of  1900. 

The  following  changes  in  text  hooks  have  heen  made  for  the  present 
year: 

Senior  Qass— Ames  Cases  on  Trusts  will  be  used  instead  of  Perry 
on  Trusts ;  Special  Topics  on  Contracts  hy  W.  B.  Hale  has  also  been  intro- 
duced. 

Middle  Class — Parsons  on  Contracts  is  not  to  be  used.  Hale  on  Bail- 
ments and  Carriers,  Special  Topics,  and  Hopkins'  Cases  are  the  books  to  be 
used  for  the  remaining  contract  work  of  the  dass. 

Junior  Qass — Blackstone's  Commentaries  is  to  be  read  in  connection 
with  Robinson's  Elementary  Law.  Clark  on  Contracts  and  Hale's  Special 
Topics  replace  Parsons  on  Contracts. 


'79. — Henry  Roberts  has  been  nominated  for  Lieutenant-Governor  of 
Connecticut  on  the  Republican  ticket. 

'89.— Andrew  F.  Gates  has  been  elected  Chairman  of  the  Republican 
State  Central  Committee  of  Connecticut. 

'89.— James  H.  Hayden  of  Washington,  D.  C,  was  counsel  for  Capt.  Dem- 
ing  in  Deming  v.  McLaughry,  113  Fed.  639  (C.  C.  A.)  now  before  U.  S. 
Supreme  Court 

£x-'89. — Cromwell  Gibbons  of  the  Jacksonville  Bar,  has  received  the 
Democratic  nomination  for  State  Legislature  from  Duval  County.  He  has  been 
Municipal  Judge  of  Jacksonville  and  Chairman  of  the  Democratic  Executive 
Committee. 

'91. — ^Reuben  L.  Gates,  now  serving  his  second  term  as  City  Attorney  for 
the  city  of  Knoxville,  Tenn.,  will  be  Attorney-General  of  Knox  County  for 
the  next  eii^t  years. 
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'93.— Brent  K.  Yates  of  Hiawatha,  Kan.,  accidentally  shot  and  killed 
himself  with  a  target  rifle  while  attempting  to  remove  a  jammed  bullet  Mr. 
Yates  was  a  prominent  business  man  of  Hiawatha. 

'94  and  '95— £.  J.  Maher  has  been  succeeded  by  £.  S.  Thomas  of  West 
Haven,  as  Secretary  of  the  Connecticut  Democratic  State  Central  Com- 
mittee. 

'95---Frederick  B.  Chunn,  of  Maryland,  Second  Assistant  Paymaster  in 
the  Army  of  the  Philippines  with  rank  of  lieutenant,  died  early  in  the 
summer,  after  a  severe  illness,  of  typhoid  fever.  He  had  been  in  the  army 
about  two  years. 

'97-— The  wedding  of  Miss  Annie  L.  Newton,  daughter  of  Mrs.  Jessie 
Newton  of  New  Haven,  to  Fred  L.  Perry  took  place  in  New  Haven,  October 
22nd. 

1900.— The  marriage  of  Miss  Mabel  Rowe  of  New  Haven  to  A.  Storrs 
Campbell  of  Hartford  was  celebrated  in  New  Haven,  September  22nd. 

'02. — W.  C.  Abercrombie  is  with  the  firm  of  Curtis,  Mallet-Provost  & 
Co.,  30  Broad  street.  New  York. 

'02.— A.  Arnott  has  opened  an  office  in  Manchester,  Conn.  He  has  been 
elected  Chairman  of  the  Republican  Town  Committee. 

'02.— £.  G.  Burke  is  in  the  office  of  Judge  T.  D.  Couter,  Essex,  Conn. 

'q2.— Curtiss  S.  Bacon  succeeds  his  father,  who  retires.  His  office  is  in 
Middletown,  Conn. 

'02.— E.  T.  Canfield  is  with  Smith  and  Mills,  Hartford,  Conn. 

'02.— W.  E.  Coe  is  in  the  office  of  A.  L.  Jacobs,  Esq.,  50  Broad  street, 
New  York. 

'Q2. — Daniel  Cronin  has  opened  an  office  in  New  London,  Conn. 

'02.— W.  H.  Darrow  is  with  Alexander  &  Green,  120  Broadway,  New 
York. 

'q2.— F.  A.  Gaynor  is  in  the  legal  department  of  the  Metropolitan  Street 
Railway  Co.,  Cable  Building,  Broadway,  New  York. 

'02.— J.  L.  Gilson  is  with  S.  M.  Hoye,  62  Wall  street.  New  York. 

'02.— C.  A.  Greene  is  in  the  office  of  James  B.  Dill,  27  Pine  street.  New 
York. 

'02.— E.  H.  Kelley  has  taken  a  position  in  the  offices  of  Whalen  &  Dunn, 
206  Broadway,  New  York. 

'02.— Charles  T.  Lark  is  with  Sheehan  and  Collin,  Room  652,  Mutual  Life 
Building,  New  York. 

'02.— -James  M.  Sullivan  has  returned  for  graduate  work.  He  is  located 
with  E.  J.  Maher,  '94,  Exchange  Building,  New  Haven. 

'02.— Maxwell  Slade  has  entered  the  firm  of  Slade  and  Slade,  New  Ha- 
ven. 

'02.— Eliot  Watrous  is  with  Watrous  and  Day,  Exchange  Building,  New 
Haven. 
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A  CODE  OF  INTERNATIONAL  LAW- IS  IT  POSSIBLE? 


The  lack  of  an  authoritative  textual  statement  of  what  the  rules 
of  International  Law  actually  are,  that  is,  the  lack  of  a  code,  has 
always  been  cast  in  the  face  of  that  law  as  one  of  its  weaknesses.  So 
far  as  these  rules  are  the  result  of  extensive  international  agreement 
they  are  definite  enough.  But  there  is  a  large  marginal  body  of 
usage;  there  are  ethical  principles  translated  into  action;  there  is 
that  treatment  which  the  comity  of  nations  prescribes,  which  all 
taken  together,  make  up  a  set  of  rules  far  wider  than  the  sum  of 
treaty  agreement,  yet  are  binding  equally  with  the  latter.  Neverthe- 
less until  expressed  in  codified  form,  we  cannot  be  quite  sure  of 
what  they  are.  Hence  the  reproach  is  justified.  "Your  rules  are 
binding  but  indefinite,"  say  the  critical  minded,  "What  are  we  to 
think  of  a  system  so  impracticable."  "How  could  any  conceivable 
court  enforce  it?"  "A  code  is  the  key  to  all  further  progress  of 
the  science."  Then  comes  the  additional  reflection  that  no  code  is 
within  the  range  of  possibilities.  No  publicist  exists,  or  can  be 
imagined,  of  sufficient  authority  to  frame  one  which  will  be  accepted. 
No  congress  of  nations  could  agree  upon  one,  because  the  diverse 
theories  and  the  clashing  interests  of  its  members  would  always 
prevent.  And  so  they  reach  a  deadlock.  A  code  is  essential,  but 
it  is  also  impossible. 

While  conscious  of  the  force  of  criticism  such  as  this,  we  main- 
tain that  there  is  another  side  to  the  question.    There  are  reasons 


58  YALE  LAW  JOURNAL. 

for  thinking  not  only  that  a  code  is  possible,  but  even  that  it  is  in 
process  of  formation.  Moreover,  we  may  hope  for  still  faster  and 
further  growth  from  agencies  recently  created.  To  show  if  it  may 
be,  that  this  aspect  of  the  matter  is  not  unreasonable  is  the  object 
of  the  present  article. 

A  few  words  as  to  the  right  and  the  wrong  methods,  or  rather 
the  possible  and  the  impossible  methods  of  International  Code  con- 
struction. An  individual  draws  one  up.  Wc  may  admit  at  once 
that  it  has  no  more  value  than  an  unpretentious  treatise.  The  title, 
and  the  form  in  which  the  work  is  cast,  are  pure  assumption.  That 
which  must  spring  from  and  be  founded  on  the  common  consent  of 
nations,  can  see  in  the  dicta  of  individuals,  however  learned,  only 
suggestions. 

Again,  unauthorized  societies,  without  the  sanction  of  their 
members'  governments,  may  spread  the  knowledge  of  the  law  by 
study  of  its  past ;  they  may  pave  the  way  for  changes  in  it  by  mutual 
discussion  and  agreement ;  but  they  cannot  hope  to  draft  an  accept- 
able code.  The  reason  is  fundamental.  Code  construction  must 
be  animated  throughout  by  the  feeling  of  national  responsibility  and 
the  sense  of  international  authority.  Every  line  must  bear  the 
official  stamp.  Every  provision  must  be  considered  from  its  special 
point  of  view,  in  the  light  of  its  own  interests,  by  every  nation. 
Perhaps  the  origin  of  the  Geneva  rules  neutralizing  the  agencies 
for  the  care  of  wounded  soldiers,  comes  near  being  an  exception  to 
this  rule.  But  even  in  that  case,  the  first  or  unauthorized  gathering 
of  persons  devised  one  system,  that  of  the  extra-military  aid  to 
wounded  under  the  Red  Cross.  The  second,  official,  conference 
enacted  into  law  quite  another,  the  principle  of  neutralization,  and 
the  two  though  engineered  by  much  the  same  persons  and  supple- 
menting one  another,  have  never  had  any  official  connection. 

There  is  a  third  consideration  bearing  upon  the  possibility  or 
impossibility  of  code  construction,  which  may  fairly  be  called 
axiomatic ;  it  is  easier  to  agree  upon  few  rules,  than  many :  to  settle 
the  Jaw  covering  a  minute  portion  of  the  relations  of  states,  than  to 
frame  a  code  in  its  entirety. 

A  priori  then  we  argue,  that  a  code  of  International  Law  if  it 
ever  comes  into  being,  must  be  built  up  piece  by  piece,  so  that  the 
whole  will  be  the  sum  of  the  results  of  international  agreements, 
arrived  at  by  all  governments,  through  official  conferences  and  con- 
ventions.   It  will  not  be  spun  whole  out  of  a  scholar's  brain. 

There  is  one  further  thought :  what  rules  of  International  Law 
would  be  apt  to  be  attacked  and  settled  first?    Those  relating  to 
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peace  or  to  war?  Clearly  the  latter.  For  in  war  lie  greater  evils 
which  need  curing;  in  war  uncertainties  of  law  have  a  more  serious 
result;  during  the  heat  of  action  there  is  no  chance  of  amicable 
agreement. 

With  these  probabilities  in  mind,  that  a  code  would  be  built  up 
in  parts,  by  official  action,  and  beginning  with  the  questions  relating 
to  war,  if  at  all,  we  ask  what  has  been  done  in  this  directicMi.  Is 
the  sum  of  results  thus  far  obtained  sufficient  to  substantiate  the 
claim  that  a  code  of  International  Law  is  actually  in  process  of 
formaticm  ? 

Here  are  the  facts  set  together  for  consideration. 

I.  The  Declaration  of  Paris  of  1856. 

The  parties  to  this  important  instrument  do  not  include  Spain, 
Mexico,  the  United  States,  any  South  American  or  any  Oriental 
powers  except  Turkey.  Strictly  speaking  therefore,  the  rules  form- 
ulated by  this  conference  are  not  in  code  shape,  nor  do  they  form 
part  of  the  body  of  International  Law.  And  yet  no  nation  since 
has  in  practice  disregarded  them.  The  United  States  professes  to 
be  governed  by  them  all,  except  that  abolishing  privateering,  but  in 
the  recent  war  with  Spain  neither  combatant  issued  letters  of  marque. 
So  that  probably  not  very  much  objection  would  be  made  from  any 
source,  to  a  restatement  and  adoption  of  these  rules  by  all  maritime 
powers,  if  the  step  were  properly  urged.  The  rules  of  the  Declara- 
tion abolish  privateering,  declare  only  effective  blockades  to  be 
legitimate,  open  innocent  belligerent  trade  to  the  neutral,  but  do 
not  penalize  the  latter  if  he  ships  his  goods  on  an  enemy's  merchant- 
man. 

II.  Rules  respecting  the  care  of  the  wounded  on  land,  the 
result  of  a  conference  at  Geneva  in  1864. 

Here  the  subject  matter  of  legislation  is  rather  more  restricted, 
but  the  agreement  reached  more  extensive.  It  encouraged  both  mili- 
tary and  extra-military  aid  to  the  wounded  on  the  field  of  battle, 
by  a  system  of  neutralization  of  the  agencies  ccMicemed.  Hand  in 
hand  with  the  Red  Cross  societies,  this  has  been  an  important  and 
beneficent  step  in  the  world's  progress.  No  influential  state  has 
refused  assent  to  it.  It  is  positive  law,  covering  an  important  field, 
a  valuable  precedent  in  code  making. 

III.  The  St.  Petersburg  Convention  as  to  explosives,  of  1868. 
This  was  a  step,  though  not  a  very  important  one,  in  the  same 

direction,  both  towards  a  code  of  war  rules  and  towards  the  humaner 
conduct  of  war.  It  forbade  the  use  of  explosive  bullets  less  than 
six-sevenths  of  a  pound  in  weight. 
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IV.  In  1875  came  a  more  ambitious  attempt  at  Brussels,  to 
formulate  rules  which  would  cover  the  whole  field  of  land  warfare. 
In  this  the  large  and  the  small  military  powers  of  Europe  took  issue. 
The  principal  matters  in  dispute  were  two,  the  legality  of  the  levie 
en  masse,  or  popular  rising  for  defense,  and  the  definition  of  occupied 
territory.  So  far  as  official  action,  towards  addition  of  the  rules 
evolved,  was  concerned,  that  conference  was  a  failure.  But  those 
who  study  later  rules  and  see  how  closely  they  have  followed  the 
lines  of  the  Brussels  attempt,  must  realize  the  latter's  value. 

The  United  States,  interpreting  strictly  its  policy  of  avoiding 
entanglement  in  European  politics,  has  not  largely  shared  in  the 
events  hitherto  described.  It  refused  to  accede  to  the  Declaration 
of  Paris,  because  that  involved  the  surrender  of  privateering.  It 
did  not  sign  the  Geneva  Convention  until  1882.  It  has  never  adopted 
the  principle  of  the  St.  Petersburg  Convention.  It  sent  no  del^;ates 
to  the  Brussels  conference.  Yet  it  was  in  sympathy  with  nearly  all 
these  movements.  Its  Sanitary  Commission  was  a  precedent  for  the 
Red  Cross  movement  Its  rules  for  land  warfare  adopted  during 
the  Civil  War,  known  as  Lieber's  Code,  were  in  advance  of  their 
time,  both  in  the  humanity  of  their  methods  and  in  their  codified 
form.  So  that  the  sympathy  and  influence  of  our  own  country  in 
this  whole  matter  must  not  be  overlooked.  And  in  the  next  step, 
its  delegates  did  valuable  service. 

V.  The  Hague  Conventions. 

Officially  authorized,  adc^ted  by  all  the  greater  powers,  covering 
the  whole  field  of  warfare  on  land,  extending  the  principles  of  the 
Geneva  Convention  to  the  sea,  the  importance  of  the  conventions 
entered  into  at  The  Hague  in  1899,  cannot  be  overstated.  It  was 
the  longest  step  towards  the  extension  of  the  code  principle  yet 
taken.  It  succeeded  where  Brussels  had  failed.  It  accomplished 
besides  much  which  at  Brussels  had  not  been  attempted.  It  would 
be  out  of  place  here  to  describe  its  provisions  in  detail.  But  in 
order  to  show  the  extent  of  ground  which  it  covers,  the  subjects 
regulated  are  here  enumerated  by  title.  The  qualification  of  bel- 
ligerents. The  treatment  of  prisoners  of  war  and  of  the  sick  and 
wounded.  The  means  of  injurying  an  enemy.  Sieges  and  Ixmibard- 
ments.  Definition  and  punishment  of  spies.  Flags  of  truce,  capitula* 
tions,  armistices.  Military  authority  over  hostile  territory.  The 
detention  of  belligerents  and  the  care  of  the  wounded  in  neutral 
countries. 

In  addition,  the  launching  of  explosives  from  balloons  was  fcM*- 
bidden  for  five  years,  and  projectiles  filled  with  asphyxiating  gases 
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were  Instated  against.  But  the  movement  for  a  partial  disarma- 
ment was  futile.  This  Convention  has  been  ratified  by  most  of  the 
twenty-six  powers  taking  part  in  the  conference. 

Here  we  have  obligatory  rules,  which  cover  pretty  nearly  the 
entire  subject  of  land  warfare. 

In  war  on  the  sea,  nations  are  more  susceptible,  and  Great  Britain 
at  least  is  unwilling  to  run  any  risk  of  having  her  hands  tied  by 
harassing  changes  in  the  rules.  Yet  here,  too,  at  The  Hague  a 
beginning  was  made  at  a  code  to  govern  naval  warfare,  with  a 
convention  which  extended  in  detail  to  naval  war  the  provisions 
agreed  upon  at  Geneva  for  the  care  of  the  wounded. 

In  this  connection  should  be  mentioned  the  very  creditable 
manual  of  "Laws  and  usages  of  war  at  sea,"  a  naval  war  code  for 
the  use  of  the  United  States  navy,  drawn  up  by  Captain  Stockton 
in  1900.  This  of  course  is  not  international  in  its  diaracter.  But 
it  is  in  codified  form,  and  may  very  properly  serve  as  a  model  to 
other  powers,  thus  paving  the  way  for  a  naval  war  code  which  shall 
be  generally  binding. 

We  find  then  in  common  use,  rules  to  govern  land  warefare,  the 
beginnings  of  a  naval  war  code,  and  certain  provisions  respecting 
neutral  trade,  which  taken  together  go  a  long  way  towards  covering 
the  relations  of  states  in  time  of  war.  Accepted  in  treaty  form  by 
nearly  all  governments,  clearly  and  briefly  stated,  the  result  of 
years  of  study  and  experience,  is  it  saying  too  much  to  assert  that 
a  code  of  International  Law  is  in  process  of  growth,  and  that  it 
already  has  gone  far? 

What  now  of  the  future?  Here  we  are  on  less  certain  ground. 
But  it  is  reasonable  to  believe  that  the  same  growth,  by  the  same 
process  of  conference  discussicMi,  will  continue.  The  whole  field  of 
naval  warfare  should  be  taken  up.  It  is  not  difficult  to  imagine  a 
general  agreement  upon  a  list  of  contraband  articles  and  how  they 
shall  be  treated.  The  specific  laws  of  blockade  present  no  insuper- 
able questions.  Then  we  would  be  in  position  to  add  to  our  code 
rules  governing  the  treatment  of  neutral  property,  and  so  complete 
the  war  code.  In  a  similar  way,  various  branches  of  the  law  in 
times  of  peace  can  be  worked  over  suitably.  The  laws  of  embassy ; 
the  conditions  of  extradition  and  list  of  extraditable  crimes;  the 
rules  governing  recognition  and  intervention  even,  though  that  is 
more  doubtful,  for  here  state  policy  enters  in;  postal,  cable,  trade 
mark  and  copyright  relations,  these  and  more  could  be  arranged. 

But  besides  the  method  of  growth  of  an  International  Code  which 
has   been   outlined,   there   is   another   possible   agency   at   work: 
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judicial  construction  of  existing  law  at  the  hands  of  The  Hague 
arbitration  tribunals. 

It  will  be  recalled  that  the  system  there  adopted  provided  ma- 
chinery which  any  states  might  employ  if  they  agreed  to  submit 
their  questions.  From  a  big  panel  of  arbitrators,  four  to  be  named 
by  each  of  the  twenty-six  signatories,  men  of  the  highest  character 
and  attainments,  a  court  of  five  is  selected  to  try  the  case.  In  every 
question  at  issue  this  court  must  determine  what  existing  law  is,  as 
well  as  the  equities  of  the  litigants'  cases.  If  this  system  comes  into 
general  use,  towards  which  there  seems  a  tendency,  it  would  appear 
probable  that  the  net  result  in  the  course  of  time  may  be  such 
statement  and  construction,  even  such  amplification  of  the  Inter- 
national Law  as  will  add  greatly  to  our  clear  understanding  of  it. 
This  has  to  some  extent  resulted  from  the  judicial  decisions  of  prize 
courts  which  are  purely  national.  The  decisions  of  international 
courts  should  have  greater  weight.  In  one  judgment  will  be  found 
precedents  for  others. 

With  a  considerable  body  of  the  decisions  of  arbitration  boards 
under  The  Hague  Convention  before  them,  the  delegates  of  the 
powers  in  conference  would  be  aided  and  guided  in  drafting  rules 
to  govern  the  relations  of  states  in  time  of  peace.  And  so,  bit  by  bit, 
through  intemati(xial  enactment  and  judicial  construction,  the  code 
of  the  future  might  be  built  up,  if  it  is  realizable  at  all.  That  a 
beginning  at  this  has  been  made,  that  such  a  code  is  in  process  of 
construction,  and  that  it  is  proceeding  on  lines  and  in  ways  which 
are  sound  and  natural,  are  therefore  not  unreasonable  statements. 

T.  S.  Woolsey. 
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THE  TRUST  FUND  THEORY  AND  SOME  SUBSTI- 
TUTES FOR  IT 


It  was  formerly  supposed  that  the  relations  between  a  corpora- 
tion and  its  creditors  were  the  same  as  those  which  existed  between 
an  individual  debtor  and  his  creditor.  For  example,  in  the  year  1826, 
in  the  case  of  Catlin  v.  The  Eagle  Bank  (6  Conn.  233),  Chief 
Justice  Hosmer  said: 

"Where  no  legal  lien  has  been  obtained,  it  is  a  reason- 
able supposition  that  the  relation  between  creditor  and 
debtor  must  in  all  cases  infer  the  same  consequences;  and 
that  where  the  same  mischief  exists,  there  is  the  same  law. 
The  cases  of  an  individual  and  of  a  corporation,  in  the 
matter  under  discussion,  it  appears  to  me  are  not  merely 
analogous  but  identical;  and  I  discern  no  reason  for  the 
slightest  difference  between  them." 
Since  that  time,  however,  the  view  has  gradually  grown  up  that 
the  common  law  rights  of  a  creditor  over  his  debtor's  property  did 
not  adequately  protect  the  creditor  of  a  corporation.    In  order  to 
give  the  latter  more  extensive  rights,  it  was  thought  that  those 
rights  must  be  based  upon  a  theory  different  from  that  which 
ordinarily  applies  between  debtor  and  creditor. 

This  new  doctrine  was  for  the  first  time  announced  in  the  year 
1824  by  Judge  Story  in  the  well-known  case  of  Wood  v.  Dumtner 
(3  Mason  309).  In  that  case,  the  stockholders  of  a  bank  without 
paying  its  debts,  had  divided  among  themselves  all  the  property  of 
the  corporation.  Manifestly,  a  great  injustice  had  been  done  to 
the  creditors  and  on  some  theory  or  other  they  must  be  allowed  to 
recover  their  claims  from  the  persons  who  had  so  received  the 
property  of  the  corporation.  Apparently,  Judge  Story  thought  that 
none  of  the  principles  of  law  applicable  to  the  ordinary  relation  of 
debtor  and  creditor  were  adequate  to  the  situation.  The  stock- 
holders did  not  owe  the  debt  and  how,  therefore,  could  the  creditor 
compel  them  to  pay?  If,  however,  the  property  of  the  company 
be  r^arded  as  a  fund  held  by  the  corporation  in  trust  for  its  cred- 
itors, then  the  difficulty  was  overcome,  for  trust  property  could  be 
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followed  into  the  hands  of  persons  who  have  notice  of  the  trust. 
As  Judge  Story  said: 

"If  I  am  right  in  this  position,  the  principle  difficulty  in 
the  cause  is  overcome.    If  the  capital  stock  is  a  trust  fund, 
then  it  may  be  followed  into  the  hands  of  any  persons 
having  notice  of  the  trust  attaching  to  it/' 
As  this  new  theory  was  so  convenient  to  the  solution  of  this 
case,  Judge  Story  proceeded  to  show  that  the  property  of  a  cor- 
poration was  a  fund  held  in  trust  by  it  for  its  creditors.    He  says : 
"It  appears  to  me  very  clear  upon  general  principles  as 
well  as  the  Legislative  intention,  that  the  capital  stock  is 
to  be  deemed  a  pledge  or  trust  fund  for  payment  of  debts 
contracted  by  the  bank.    The  public  as  well  as  the  L^s- 
lature  have  always  supposed  this  to  be  a  fund  appropriated 
for  such  a  purpose.    The  individual  stockholders  are  not 
liable  for  the  debts  of  the  bank  in  their  private  cs^cities. 
The  charter  relieves  them  from  personal  responsibility  and 
substitutes  the  capital  stock  in  its  stead.    Credit  is  uni- 
versally given  to  this  fund  by  the  public  as  the  only  means 
of  repayment    ♦    ♦    ♦    The  stockholders  have  no  rights 
until  all  the  other  creditors  are  satisfied.    They  have  the 
full  benefit  of  all  the  profits  made  by  the  establishment, 
and  cannot  take  any  portion  of  the  fund  until  all  the  other 
claims  cm  it  are  extinguished." 
There  would  perhaps  be  little  reason  to  object  to  calling  the 
property  of  a  corporation  a  trust  fund  for  the  benefit  of  its  creditors, 
if  all  that  the  phrase  meant  was,  that  a  corporation  must  pay  its 
debts  before  dividing  its  assets  amcmg  its  stockholders. 

But  the  trouble  is  that  the  "trust  fund  theory"  thus  originated 
has  not  been  confined  to  the  case  to  which  Judge  Story  first  applied 
it  That  could  not  be  expected.  The  consequences  of  the  theory 
as  applied  to  other  cases  are  at  once  pressed  upon  the  courts.  It 
is  at  once  argued  that  if  the  property  of  a  corporation  is  a  fund 
held  by  it  in  trust  for  its  creditors,  then  all  the  principles  of  the  law 
of  trusts  and  trustees  apply ;  and  soon  the  rights  of  the  creditor  of 
a  corporation  over  his  debtor's  property  become  entirely  different 
and  much  more  extensive  than  his  rights  over  the  property  of  an 
individual. 

Hence,  it  becomes  desirable  to  determine  whether  property 
of  a  corporation  under  any  circumstances  is,  in  any  proper  sense  of 
the  term,  a  trust  fund  held  by  it  for  the  benefit  of  its  creditors. 
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The  reasons  advanced  by  Judge  Story  and  repeated  by  many 
judges  since  that  time  furnish  perhaps  a  ground  for  adopting  a 
different  policy  toward  a  corporatixm  than  toward  an  individual 
debtor ;  but  they  furnish  no  grotmd  for  applying  to  corporate  prop- 
erty the  law  of  trusts  and  trustees.  The  facts  that  the  stockholders 
are  relieved  from  liability  and  that  creditors  look  to  the  property  of 
a  corporation  for  the  payment  of  their  debts  are  not  sufficient  to 
hxm^  the  case  within  the  settled  definition  of  a  trust. 

A  trust  implies  a  trustee  holding  a  l^;al  title  and  cestui  que 
trusts  who  have  the  beneficial  interest  A  court  of  equity  will 
compel  a  trustee  to  hold  and  manage  the  prc^erty  for  the  sole 
benefit  of  a  cestui,  to  whom  alone,  in  its  eyes,  the  property  belongs. 
The  trustee  can  make  no  profit  out  of  the  property.  His  sole 
reward  is  his  commission.  All  the  property  and  all  the  profits 
belong  to  the  cestui  que  trust. 

Manifestly,  the  property  of  a  corporation  is  held  by  it  in  trust 
in  no  such  sense.  A  corporation  has  the  beneficial  or  equitable  as 
well  as  the  l^^l  title.  It  is  in  business  to  make  money  for  itself 
and  its  stockholders  and  not  for  its  creditors;  while  a  trustee  can 
only  make  money  for  his  cestui  que  trust. 

But  it  may  be  said  that  it  is  not  claimed  that  the  property  of  a 
going,  solvent  corporation  is  a  trust  fund  for  its  creditors;  it  is 
only  when  the  corporation  becomes  insolvent  and  ceases  to  do  busi- 
ness that  the  assets  become  a  trust  fund.  Many  cases  may  be  found 
where  it  is  so  stated.  For  example,  in  the  case  of  Appleton  v. 
Tumbull  (84  Me.  72),  the  court  said : 

"It  is  too  firmly  established  at  the  present  day  to  be 
questioned,  that  the  capital  stock  of  a  corporation  is  a  trust 
fimd  for  the  payment  of  its  debts  ♦  ♦  ♦  during  the 
existence  of  the  life  of  the  corporation,  it  is  a  trust  to  be 
managed  for  the  benefit  of  its  stockholders,  but  in  the  event 
of  a  dissolution  or  of  insolvency,  it  becomes  a  trust  fund  for 
the  benefit  of  its  creditors." 

This  doctrine  is  equally  objectionable  with  the  doctrine  first 
stated.  The  assets  of  an  insolvent  corporation  which  has  ceased 
to  do  business  are  in  no  proper  sense  held  by  the  corporation  in 
trust  for  its  creditors. 

It  is  true,  tmdoubtedly,  that  the  creditors  are  entitled  to  have  all 
the  property  appUed  to  the  payment  of  debts.  The  same,  however, 
is  true  of  an  insolvent  individual.  But  the  fact  of  insolvency  does 
not  make  either  the  property  of  an  individual  or  that  of  a  corporation 
a  trust  fund  for  creditors.    Creditors  may  levy  executions  on  such 
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property,  but  they  have  no  equitable  title  to  it  The  fact  of  in- 
solvency alone  does  not  give  a  court  of  equity  jurisdicticm  to  manage 
and  administer  the  property  as  a  trust  estate.  The  mere  insolvency 
of  a  corporation  even  coupled  with  cessation  of  business  has  never 
been  considered  as  ground  for  the  appointment  of  a  receiver  on  the 
application  of  a  creditor,  unless  so  provided  by  statute.  Nor  can 
this  case  be  brought  within  any  of  the  classes  of  trusts  which  courts 
of  equity  are  accustomed  to  enforce. 

In  short,  whether  before  or  after  insolvency,  a  corporation  has 
the  entire  title,  both  legal  and  equitable.  There  is  no  principle  of 
law  which  will  vest  an  equitable  title  in  one  where  there  was  none 
before,  because  of  the  single  fact  of  insolvency. 

No  extended  argument  seems  necessary  to  prove  that  this  is  a 
correct  statement  of  the  law.  Such  an  argument  may  be  found, 
however,  in  the  case  of  O'Bear  Jewelry  Co.  v.  Volfer  (io6  Ala.  205), 
where  in  the  course  of  an  opinion,  in  which  the  trust  fund  theory  is 
repudiated,  the  nature  of  a  trust  and  the  modes  in  which  one  may 
come  into  existence  are  fully  considered  and  the  conclusicm  reached 
that  the  property  of  a  corporation  is  not  held  by  it  in  trust  for 
creditors. 

Not  only  has  this  conclusion  been  reached  in  jurisdictions  which 
have  repudiated  the  theory,  but  other  courts  which  at  times  have 
strongly  insisted  upon  the  doctrine,  have  refused  to  accept  its  conse- 
quences. While  insisting  on  the  name,  they  have  in  effect  held  that 
corporate  property  was  not  trust  property.  The  decisions  of  the 
United  States  Court,  in  which  the  doctrine  originated,  well  illustrate 
this. 

In  Sawyer  v.  Hoag  (17  Wall.  610)  and  Upton  v.  Tribilcock  (91 
U.  S.  45),  and  in  other  cases,  the  Supreme  Court  seemed  to  have 
fully  adopted  the  new  principle  announced  in  Wo^od  v.  Dutnmer 
(supra).  The  property  of  a  corporation  was  to  be  regarded  as  trust 
property,  certainly  so  in  the  event  of  insolvency.  At  a  time  when  it 
seemed  that  this  must  be  considered  as  too  firmly  established  to  be 
overthrown,  the  case  of  Graham  v.  R.  Co.  (102  U.  S.  148)  came 
before  that  court. 

That  was  a  suit  by  a  subsequent  creditor,  who  had  obtained  a 
judgment,  to  reach  property  which  had  been  conveyed  by  the  cor- 
poration to  its  directors.    It  was  contended  that : 

''A  corporation  debtor  does  not  stand  on  the  same 
footing  as  an  individual  debtor ;  that,  whilst  the  latter  has 
supreme  dominion  over  his  own  property,  a  corporation  is 
a  mere  trustee,  holding  its  property  for  the  benefit  of  its 
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stockholders  and  creditors;  and  that  if  it  fail  to  pursue 
its  rights  against  third  persons,  whether  arising  out  of 
fraud  or  otherwise,  it  is  a  breach  of  trust,  and  creditors 
may  come  into  equity  to  compel  an  enforcement  of  the 
corporate  duty." 
In  W abash  etc.  R.  Co.  v.  Ham  (114  U.  S.  587),  a  similar  case, 
four  corporaticMis  had  been  consolidated  and  their  property  conveyed 
to  a  new  corporation,  which  had  subsequently  mortgaged  it.    The 
plaintiff  was  an  unsecured  contract  creditor  of  one  of  the  old  com- 
panies and  sued  to  have  his  debt  declared  a  lien  on  the  property  of 
the  new  company,  superior  to  the  mortgage.    It  was  contended  that 
the  property  of  the  old  corporation  was  a  trust  fund  for  creditors 
and  therefore  the  plaintiff  had  an  equitable  lien  upon  it. 

If  the  property  of  a  corporation  is  to  be  considered  a  trust  fund 
for  creditors  as  the  Supreme  Court  had  repeatedly  declared,  then  it 
would  seem  that  both  these  cases  should  have  been  decided  in  favor 
of  the  plaintiff.  Indeed  the  same  court  had  said  in  Sawyer  v.  Upton 
(91  U.  S.  56)  that  "the  creditors  have  a  lien  upon  it  (tfie  corporate 
property)  in  equity." 

In  each  of  the  above  cases,  however,  the  court  refused  to  accept 
the  consequences  of  the  doctrine  which  it  had  in  the  beginning  so 
eagerly  welcomed. 

In  the  Graham  case,  the  court  said : 

"A  corporation  is  a  distinct  entity.    Its  affairs  are 
necessarily  managed  by  officers  and  agents,  it  is  true ;  but, 
it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled 
to  hold  property  (if  not  contrary  to  its  charter)  as  abso- 
lutely as  an  individual  can  hold  it.    Its  estate  is  the  same, 
its  interest  is  the  same,  its  possession  is  the  same." 
And  in  the  Wabash  R.  R.  Co.  case,  the  court  held  that  all  that 
the  trust  fund  doctrine  meant  was  that  when  a  corporation  becomes 
insolvent  "all  its  creditors  are  entitled  in  equity  to  have  their  debts 
paid  out  of  the  corporate  property  before  any  distribution  is  made 
among  stockholders." 

To  the  same  effect  see  Fogg  v.  Blair  (133  U.  S.  534). 
Thus  the  court,  while  still  insisting  on  the  name,  in  effect,  says 
that  there  is  in  such  a  case  no  trust ;  for  manifestly,  a  right  to  have  a 
debtor's  property  applied  to  the  payment  of  debts  before  being  used 
for  his  own  purposes  does  not  make  the  debtor  a  trustee,  or  the  cred- 
itor a  cestui  que  trust. 

But  it  may  be  said  that  in  the  above  cases  the  corporation  was 
not  insolvent  and  therefore  the  court  was  acting  within  the  princi- 
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pies  which  it  had  previously  laid  down  when  it  decided  that  the 
principles  of  the  law  of  trusts  were  not  applicable  to  the  property 
of  a  solvent  corporation. 

This  is  perhaps  true.  But  in  the  subsequent  case  of  HoUins  v. 
The  BrierAeld  Coal  &  Iron  Co.  (150  U.  S.  371)  the  same  court 
refused  to  apply  the  law  of  trusts  to  the  property  of  an  insolvent 
corporation.  In  that  case,  unsecured  contract  creditors,  without  first 
reducing  their  claim  to  a  judgment,  filed  a  bill  against  a  corporation 
asking  for  the  appointment  of  a  receiver  and  the  administration  of 
the  corporate  property  by  the  court  for  the  benefit  of  the  creditors. 
In  answer  to  the  objection  that  only  judgment  creditors  or  those 
having  an  express  lien  were  entitled  to  pursue  such  a  remedy,  it 
was  contended  that  the  corporate  assets  constituted  a  trust  f tmd  for 
creditors  and  hence  a  court  of  equity  could  administer  this  for  the 
benefit  of  the  cestui  que  trust. 
The  court  said : 

"A  party  may  deal  with  a  corporation,  in  respect  to  its 
property,  in  the  same  manner  as  with  an  individual  owner, 
and  with  no  greater  danger  of  being  held  to  have  received 
into  his  possession  property  burdened  with  a  trust  or  lien. 
The  officers  of  a  corporation  act  in  a  fiduciary  capacity  in 
respect  to  its  property  in  their  hands,  and  may  be  called 
to  an  account  for  fraud,  or  sometimes  even  mere  mis- 
management, in  respect  thereto;  but,  as  between  itself  and 
its  creditors,  the  corporation  is  simply  a  debtor,  and  does 
not  hold  its  property  in  trust,  or  subject  to  a  lien  in  their 
favor,  in  any  other  sense  than  does  an  individual  debtor." 
And  again: 

"It  is  rather  a  trust  in  the  administration  of  the  assets 

after  possession  by  a  court  of  equity,  than  a  trust  attaching 

to  the  property,  as  such,  for  the  direct  benefit  of  either 

creditor  or  stockholder." 

The  doctrine  of  the  United  States  0>urt  is  well  summed  up  in 

the  recent  case  of  The  American  Exchange  Bank  v.  Ward  (iii  Fed. 

782),  where  the  court  said: 

"The  only  trust  attaching  to  such  property  is  in  the 
administraticm  of  the  assets  after  possession  is  taken  by  a 
Court  of  Equity  and  is  not  a  trust  attaching  to  the  property 
as  such  for  the  direct  benefit  of  either  creditor  or  stock- 
holder." 
The  Supreme  Court,  however,  still  insists  on  using  the  term 
"trust  fund,"  though  it  has  refused  to  apply  the  law  of  trusts  to 
the  property  of  either  an  insolvent  or  solvent  corporation. 
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See  Camden  v.  Stuart  (144  U.  S.  104). 

The  reason  for  this  seems  to  be  partly  because  of  reluctance 
expressly  to  overrule  some  of  the  earlier  cases,  where  the  theory 
was  vigorously  asserted,  and  partly  because  the  court  wishes  still  to 
apply  some  of  the  principles  of  the  law  of  trusts  while  refusing  to 
apply  others.  It  still  deems  the  principle  of  following  trust  property 
which  was  applied  in  Wood  v,  Dutntner  essential  in  order  to  enable 
a  court  of  equity  to  do  full  justice  to  creditors  of  corporations. 

But  what  are  the  rights  of  a  creditor  of  a  corporation  if  the  trust 
fund  theory  must  be  abandoned  as  having  no  foundation  in  the  law  ? 

This  question  can  be  best  answered  by  considering  some  of  the 
cases  to  which  the  theory  has  been  applied. 

The  principle  cases,  perhaps,  to  which  the  doctrine  has  been 
applied,  are  the  following: 

1.  Where  the  property  of  a  corporation  has  been  divided  among 
its  stockholders  without  paying  creditors. 

2.  Where  an  insolvent  corporation  has  preferred  a  creditor. 

3.  Where  it  is  sought  to  recover  unpaid  or  partially  paid 
subscriptions  to  capital  stock. 

I.  The  first  of  the  cases  enumerated,  to  wit :  Where  a  corpora- 
tion has  distributed  its  property  among  its  stockholders  without 
having  first  paid  its  debts,  is  the  case  of  Wood  v  Dummer  (supra), 
in  which  this  doctrine,  as  has  already  been  stated,  was  originated. 
It  is  simply  a  case  of  a  debtor  giving  away  his  property  so  that 
nothing  is  left  with  which  to  pay  his  debts.  Such  acts,  of  course, 
were  long  ago  forbidden  by  the  law  as  being  conveyances  in  fraud 
of  creditors.  There  is  no  reason  why  the  ordinary  remedies  of  a 
creditor  to  pursue  property  fraudulently  conveyed  should  be  con- 
sidered insufficient.  A  judgment  creditor's  bill  will  lie.  If  it  were 
the  case  of  a  breach  of  trust,  the  cestui  que  trust  could  follow  the 
trust  property  without  first  obtaining  a  judgment  against  the  trustee ; 
but  in  the  case  under  consideration,  the  creditor  must  first  exhaust 
his  l^;al  remedies  against  the  corporation  before  pursuing  his 
equitable  remedies  against  persons  who  have  received  its  property, 
thus  standing  on  exactly  the  same  footing  that  creditors  of  individ- 
uals do. 

Hollins  V.  BrierfiM  Coal  Company  (supra). 

This  seems  to  be  the  real  ground  of  the  rule  that  corporate  debts 
must  be  paid  before  any  distribution  is  made  among  stockholders. 
If  any  further  ground  for  the  rule  is  thought  necessary,  it  may  be 
found  in  the  analogy  to  the  law  of  partnership,  which  requires  firm 
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debts  to  be  paid  out  of  the  assets  before  individual  debts.  Moreover, 
the  rule  seems  to  be  a  legitimate  conclusion  to  be  drawn  from  the 
argument  of  Judge  Story  quoted  above. 

2.  In  the  second  case  above  referred  to,  the  trust  fund  theory 
has  been  used  to  prevent  a  corporation  irom  preferring  a  credits 
under  circumstances  where  an  individual  debtor  would  have  the 
right  to  make  such  a  preference.  The  argument  is  perfectly  logical. 
If  the  property  of  an  insolvent  corporation  is  a  trust  fund  for  cred- 
itors, if  in  equity  all  the  property  belongs  to  them  in  proportion  to 
their  debts,  a  preference  of  one  of  such  creditors  is  a  breach  of 
trust.  A  portion  of  the  property  which  one  creditor  gets  by  the 
payment  of  his  debt  in  full,  belongs  in  equity  to  the  other  creditors. 
This  is  the  position  taken  in  Rouse  v.  Merchants  Bank  (46  Ohio 
St.  493),  where  the  court  says: 

"It  being  established  that  the  corporate  property  is  a 
trust  fund  for  the  benefit  of  corporate  creditors,  it  follows 
that  after  the  insolvency  of  the  company  is  ascertained  and 
the  objects  of  its  creation  are  no  longer  pursued,  the 
managing  board  of  directors  then  having  the  custody  of  the 
property  become  trustees  thereof  for  the  creditors  and  this 
relation  necessarily  forbids  any  discrimination  between  the 
beneficiaries  of  the  distribution  or  application  of  the  funds." 
The  common  law  rule  that  a  debtor  in  failing  circumstances 
may  prefer  any  creditor  he  chooses  has  often  been  criticised,  but  is 
as  fully  established  as  any  principle  of  the  common  law.     If,  as  we 
have  seen,  the  trust  fund  theory  has  no  basis  in  the  law  of  trusts, 
then  the  reason  for  refusing  to  allow  a  corporation  to  prefer  a 
creditor  necessarily  fails.    Under  the  trust  fund  theory  as  finally 
interpreted  by  the  U.  S.  Supreme  Court,  the  same  conclusions  must 
follow.    If,  as  stated  in  Fogg  v.  Blair,  the  doctrine  only  means  that 
creditors  must  be  paid  before  any  distribution  is  made  among  stock- 
holders, or  if,  as  stated  in  the  Hollins  case,  the  doctrine  means  that 
the  corporate  property,  when  taken  possession  of  by  a  court  of 
equity,  will  be  administered  as  if  it  were  trust  property,  then  the 
same  conclusion  is  reached.     Neither  of  these  principles  furnishes 
any  ground  for  refusing  to  apply  the  common  law  rule  which  allows 
debtors  to  make  preferences  among  their  creditors.    Indeed,  the 
Supreme  Court  so  intimated  in  the  case  of  Smith  Purifier  Co.  v. 
McGraarty  (136  U.  S.  237-241),  where  it  is  said  that  the  Ohio 
decisions  proceed  upon  "a  theory  that  the  property  of  an  insolvent 
corporation  is  a  trust  fimd  in  a  wider  and  more  general  sense  than 
could  be  maintained  upon  general  principles  of  equity  jurisprudence." 
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See  also  Sandford  F.  &  T,  Co.  v.  Howe,  etc.,  Co.  (157  U.  S. 
312). 

The  conclusion  is  that  there  is  no  principle  of  the  common  law 
which  prevents  an  insolvent  corporation  from  making  preferences 
among  creditors,  just  as  an  individual  may  do.  If  public  policy 
requires  that  it  should  be  forbidden,  it  is  a  matter  for  statutory 
regulation.  Those  courts  which  have  acted  on  the  theory  of  the 
Ohio  court  are  guilty  of  judicial  Jegislation. 

Probably  in  a  majority  of  the  states  preferences  by  corporations 
are  permitted.  For  example  in  Pond  v.  Framingham  &  Loiucll 
R.  Co.  (130  Mass.  194),  the  Massachusetts  courts  held  that  the 
rights  of  the  parties  were  governed  by  the  common  law  and  refused 
to  enjoin  an  insolvent  corporation  from  making  preferences. 

In  First  National  Bank  v.  Dovetail  Co.  (143  Ind.  550),  the 
Indiana  courts  followed  the  rule  of  the  Hollins  case  and  held  that 
an  insolvent  corporation  had  the  same  power  as  an  individual  over 
its  property,  until  the  court  by  its  officers  took  possession  of  it. 

In  Brown  v.  Grand  Rapids  Co.  (22  L.  R.  A.  817),  the  Michigan 
courts  held  that  the  assets  of  an  insolvent  corporation  were  not  trust 
funds  for  equal  distribution  among  creditors. 

So  also  the  Missouri  courts  in  Schufeldt  v.  Smith  (29  L.  R.  A. 
830) ,  decided  that  no  argument  against  preferences  could  be  based 
on  the  trust  fund  theory,  as  that  theory  "while  dominion  over  its 
property  is  retained  is  not  recognized  as  being  sound." 

In  Connecticut,  Judge  Hosmer  in  the  early  case  of  Catlin  v. 
Eagle  Bank,  already  cited,  reached  the  same  conclusion.  That  case 
is  especially  interesting  because  in  it  that  eminent  judge  repudiated 
the  trust  fund  theory  within  two  years  after  Wood  v.  Dummer  had 
been  decided.  The  reasoning  of  that  case  is  in  no  degree  shaken 
by  the  subsequent  decision  in  Crandall  v.  Lincoln  (52  Conn.  73),  in 
which  the  court  said  with  reference  to  the  Catlin  case : 

"We  cannot  believe  that  the  court  intended  to  establish 
a  rule  which  should  be  contrary  to  the  overwhelming  cur- 
rent of  authorities  in  nearly  every  other  jurisdiction." 

The  absurdity  of  this  statement  becomes  manifest  when  it  is 
remembered  that  Wood  v.  Dummer  was  at  the  time  when  Judge 
Hosmer  wrote  probably  the  only  decision  sustaining  the  trust  fund 
theory.  If  the  Catlin  case  is  contrary  to  the  "current  of  authority," 
it  is  because  since  that  time  scxne  jurisdictions  have  chosen  to  follow 
new  gods  instead  of  worshipping  at  the  shrine  of  the  old  ones. 

These  courts  in  refusing  to  accept  a  logical  consequence  of  the 
trust  fund  theory,  repudiate  it. 
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3.  The  trust  fund  theory  has  been,  perhaps,  most  often  applied 
to  the  case  where  a  creditor  of  an  insolvent  corporation  seeks  to 
compel  a  stockholder  to  pay  a  balance  claimed  to  be  due  on  stock 
for  which  the  par  value  has  never  been  paid  to  the  corporation. 

Cases  where  creditors  seek  to  recover  a  balance  claimed  to  be 
due  on  stock  may  be  considered  in  two  classes. 

(a)  Cases  where  the  stockholder  has  subscribed  for  the  stock 
at  par. 

(b)  Cases  where  the  corporation  has  issued  stock  as  full  paid, 
under  an  agreement  with  the  stockholder  that  he  shall  pay  nothing 
or  less  than  par. 

The  first  class  presents  no  difficulty.  The  application  of  ancient 
and  familiar  principles  of  law  enables  creditors  to  recover  such 
subscripti(xis. 

The  contract  of  a  subscriber  to  stock  as  ccmstrued  in  most  juris- 
dicti(xis  is  to  pay  the  par  value  when  called  upon  by  the  company 
and  if  the  company  beccxnes  insolvent,  to  pay  any  balance  up  to  the 
par  value  if  needed  to  pay  creditors. 

Scoville  V.  Thayer  (105  U.  S.  143) ;  Fish  v.  Smith  (73  Conn. 

377). 

If  such  a  claim  has  become  fully  matured  by  a  call  on  the  part  of 
the  directors,  a  creditor  of  the  corporation  may  garnishee  the 
stockholder  or  pursue  any  other  remedy  just  as  if  his  debtor  were 
an  individual.  If  the  directors  have  made  no  call,  probably  such 
subscription  could  not  be  collected  by  the  creditor  in  a  suit  at  law, 
but  tt  could  be  reached  through  the  aid  of  a  court  of  equity  and  a 
receiver.  In  either  case  there  is  no  occasion  for  the  application  of 
any  principle  different  from  that  which  is  ordinarily  applied  between 
debtor  and  creditor,  or  in  other  words,  there  is  no  occasion  for 
applying  the  trust  fund  theory. 

The  courts  have  often  strained  the  facts  in  order  to  bring  cases 
within  this  class.  It  is  often  said,  as  for  example  in  Upton  v.  Tribil- 
cock  (91  U.  S.  45),  that  "a  promise  to  take  shares  of  stock  imports 
a  promise  to  pay  for  them."  This  is  undoubtedly  a  fair  inference  of 
fact  drawn  from  the  fact  of  subscripticm  and  customs  of  business. 
But  where  there  is  an  express  agreement  by  which  the  exact  amount 
to  be  paid  is  fixed,  there  would  seem  to  be  no  room  for  such  in- 
ference. For  instance,  in  the  above  case,  there  was  clearly  a  definite 
understanding  between  the  agent  of  the  corporation  and  the  stock- 
holder that  only  20  per  cent,  of  the  par  value  should  be  paid.  It 
was  therefore  impossible  to  infer  from  the  taking  of  the  stock  an 
agreement  to  pay  par  for  it.    On  the  facts  no  court  would  have 
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allowed  the  corporation  itself  to  recover  from  the  stockholder  beyond 
the  20  per  cent.  The  court  has  made  a  bargain  for  the  parties 
instead  of  enforcing  their  contract  as  made  by  them. 

Nevertheless,  that  case  and  others  like  it,  if  the  facts  can  bear 
the  constructicxi  put  upon  them,  did  not  require  the  application  of 
the  trust  fund  theory,  for  they  fall  in  the  class  now  under  con- 
sideration. 

The  second  class  mentioned  above  p^sents  a  more  difficult  ques- 
tion. There  it  is  admitted  that  the  stockholder  never  agreed  to  pay 
the  balance  which  it  sought  to  recover  from  him  and  that  the  cor- 
poration itself  could  not  have  recovered  it,  because  the  stock  was 
issued  as  a  gift  or  under  an  express  agreement  to  pay  a  sum  less 
than  par.  ScaviUe  v.  Thayer  (105  U.  S.  143)  was  such  a  case,  the 
first  of  the  kind  which  arose  in  the  Supreme  Court.    It  was  said : 

"The  stock  held  by  the  defendant  was  evidenced  by  a 
certificate  of  full  paid  shares.    It  is  conceded  to  have  been 
the  contract  between  him  and  the  omipany  that  he  should 
never  be  called  upon  to  pay  any  further  amounts  upon  it 
As  between  him  and  the  company,  this  was  a  perfectly 
valid  agreement.    *    *    *    No  suit  could  have  been  main- 
tained by  the  company  to  collect  the  unpaid  stock.    The 
shares  were  issued  as  full  paid  on  a  fair  understanding 
and  that  bound  the  company." 
The  question  then  arises  whether  there  is  any  principle  of  law 
which  will  allow  creditors  of  the  company  to  recover  in  such  a  case 
though  the  corporation  could  not. 

The  answer  given  to  this  question  by  the  trust  fund  theory  is 
that  the  stockholder  should  pay  because  he  has  received  trust 
property. 

In  the  first  place,  it  should  be  noticed  that  in  order  to  apply  the 
theory  of  trusts  to  this  case,  it  must  be  held  that  the  stock  of  a 
corporation  is  a  trust  fund  whether  the  corporation  is  solvent  or 
insolvent,  for  in  most  cases,  the  act  which  is  claimed  to  be  a  breach 
of  trust,  to  wit:  issuing  stock  at  less  than  par  or  as  a  bonus,  was 
done  while  the  company  was  a  solvent  going  concern.  Some  of 
the  cases  go  to  this  extent.  For  example :  In  Union  National  Bank 
V.  Douglass  (i  McCrary  86),  the  court  said: 

"The  truth  is  that  it  makes  no  difference  whatever 
whether  a  corporation  is  solvent  or  insolvent,  so  far  as 
the  doctrine  is  concerned,  that  the  property  is  a  trust  fund 
which  cannot  be  withdrawn  or  appr(^riated  by  the  stock- 
holders until  the  debt  is  paid." 
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This  is  in  direct  conflict  with  the  very  many  cases  where  it  is 
said  that  the  property  is  a  trust  fund  only  when  the  company  be- 
comes insolvent  In  the  present  case,  in  order  to  make  the  theory 
apply,  it  is  necessary  to  call  the  property  of  a  solvent  corporation 
trust  property.  In  those  cases,  in  order  to  relieve  the  court  of  the 
consequences  of  calling  such  property  trust  property,  the  court  has 
denied  that  it  was  such  until  the  corporation  became  insolvent.  Such 
is  the  inconsistency  to  whic)i  the  doctrine  leads. 

In  the  next  place,  it  may  be  inquired,  what  trust  property  has  the 
stockholder  received  for  which  he  is  accountable  to  a  creditor?  If 
we  suppose  that  a  corporation,  newly  organized,  and  without  prop- 
erty, issues  to  certain  persons  all  its  stock,  there  is  certainly  no 
ground  at  that  point  of  time  for  saying  that  such  persons  have  re- 
ceived any  property,  trust  or  otherwise,  of  the  corporation.  The  cor- 
poration had  nothing.  The  stock  would  necessarily  be  worthless. 
Or  suppose  that  an  existing  corporation,  already  having  stockhold- 
ers, issues  additional  stock  to  outside  parties  without  consideration. 
Has  not  the  corporation  just  as  much  property  as  before,  and  has 
any  existing  creditor  any  reason  to  complain?  Clearly,  in  such  a 
case,  the  situation  of  the  creditor  is  in  no  wise  changed.  It  is  the 
former  stockholders  who  are  injured.  This  has  been  repeatedly 
noticed  in  the  cases. 

See  Flinn  v.  Baglcy,  7  Fed.  841 ;  Coit  v.  Gold  Amalgamate 
ing  Co.,  119  U.  S.  343. 

In  fact,  as  stated  in  Flinn  v.  Bagley,  if  anything  at  all  was  paid 
for  the  stock,  existing  creditors  instead  of  being  injured  are  better 
oflF  than  before. 

The  fact  is  that  unissued  stock  is  in  no  sense  property  of  the  cor- 
poration and  cannot  therefore  constitute  a  trust  fund.  Until  issued 
it  is  a  mere  possibility,  like  a  contract  while  negotiations  are  still  in 
progress.  The  corporation  has  the  power  to  issue  stock  but  has  not 
yet  done  so.  If  stock  is  issued  without  consideraticm,  the  corpora- 
tion has  parted  with  no  property.  It  has  neither  more  nor  less  than 
before.  The  ownership  of  the  corporation  merely  has  been  subdi- 
vided. Partners  may  take  in  an  additional  partner  and  give  him  an 
interest  in  the  firm  assets  without  consideration.  Such  action 
would,  however,  not  decrease  the  property  of  the  firm,  but  would 
affect  the  division  of  the  profits.  So  in  the  case  of  a  corporation, 
the  issue  of  bonus  stock  affects  the  amount  of  dividends  which  each 
stockholder  may  receive  and  not  the  amount  of  the  property  of  the 
corporation.  If  any  injury  is  done,  therefore,  it  is  to  non-consent- 
ing stockholders  and  not  to  existing  creditors. 
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The  necessary  conclusicxi  is  that  a  stockholder  cannot  be  made  to 
respond  to  creditors  on  the  ground  that  he  has  received  property 
which  constituted  a  trust  fund  for  their  benefit,  for  he  has  received 
no  property  of  the  corporation. 

It  is  true  that  the  stock  issued  without  consideration  may  be  of 
great  value  to  the  holder,  but  it  is  not  because  he  has  received  any 
property  of  the  corporation,  but  because  the  original  stockholders 
have  permitted  him  to  gain  a  right  to  a  share  in  profits  and  manage- 
ment which  they  might  have  kept  themselves  or  compelled  the 
person  acquiring  it  to  pay  for.  Creditors  could  in  no  way  have  real- 
ized upon  the  unissued  stock.  Why  should  they  have  greater  rights 
when  it  is  issued?  The  property  of  the  corporation  is  one  thing; 
the  right  to  manage  and  participate  in  profits  is  another.  The  one 
is  OMmed  by  the  corporation ;  the  other  by  the  stockholders,  and  can 
never  be  owned  by  the  corporation. 

The  same  line  of  argument,  of  course,  will  apply  to  future  cred- 
itors. There  can  be  no  breach  of  trust  as  to  them  because  the  corpo- 
ration has  parted  with  no  property  held  by  it  in  trust  or  otherwise. 

Hitherto,  the  question  has  been  considered  on  the  basis  that  the 
ground  on  which  the  cases  which  hold  that  stockholders  may  be 
compelled  to  pay  more  for  their  stock  than  they  agreed  to  pay,  rest, 
is,  that  the  unissued  stock  of  a  corporation  is  in  a  strict  sense  a  trust 
fund,  as  the  name  indicates.  But,  if  the  reasons  given  in  some  of 
the  cases  for  the  conclusion,  be  considered,  it  will  be  seen  that  this 
theory  is  not  the  real  ground  of  the  decision.  For  example,  in  Sco- 
ville  V.  Thayer  (supra)  the  court  said : 

"The  reason  is  that  the  stock  subscribed  is  considered  in 
equity  as  a  trust  fund  for  the  payment  of  creditors.  It 
is  so  held  out  to  the  public  who  have  no  means  of  knowing 
the  private  contracts  made  between  the  corporation  and  its 
stockholders.  The  creditor  has  the  right,  therefore,  to  pre- 
sume that  the  stock  subscribed  has  been  or  will  be  paid 
up." 

The  real  ground  of  the  decision  is  that  it  is  held  out  to  the  public 
that  stock  issued  has  been  or  will  be  paid  up  and  that  persons  dealing 
with  the  corporation,  who  have  no  means  of  knowing  the  private 
contracts  between  the  corporation  and  the  stockholder  have  a  right 
to  rely  on  the  representations. 

Regarding  this  as  the  real  ground  on  which  the  court  intended 
to  place  the  decision,  certain  conclusions  follow.  No  one  except 
persons  who  were  so  misled  could  have  any  claim  against  a  stock- 
holder on  this  ground.    Creditors  existing  at  the  time  when  the 
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unpaid  stock  of  the  corporation  was  issued  as  full  paid  could  not 
have  been  misled  nor  could  persons  who  became  creditors  subsequent 
to  that  time,  if  they  knew  the  actual  contract  under  which  the  stock 
was  issued. 

It  was  so  decided  in  Coit  v.  Gold  Amalgamating  Co. 
( 1 19  U.  S.  343)  and  Handley  v.  Stutz  ( 139  U.  S.  417).  In  the  lat- 
ter case  it  was  held  that  those  only,  who  had  "trusted  the  company 
upon  the  faith  of  the  increased  stock,"  were  entitled  to  enforce  their 
claims  against  the  stockholders. 

The  essential  features  of  the  creditors'  claim  according  to  these 
cases  seem  to  be  a  holding  out  on  the  part  of  the  corporation  or  stock- 
holder that  stock  issued  is  either  full  paid  or  will  be  and  an  exten- 
sion of  credit  to  the  company  on  the  faith  of  such  representations, 
i.e.  by  a  subsequent  creditor  ignorant  of  the  actual  contract  on  which 
the  stock  was  issued. 

Now  it  is  apparent  that  there  is  nothing  in  this  state  of  facts 
which  can  be  said  to  constitute  the  relation  of  trustee  and  cestui  que 
trust  between  the  corporation  and  its  creditor.  To  call  the  theory 
on  which  a  creditor  is  allowed  to  recover  in  such  a  case  a  trust  fund 
theory  is  a  manifest  misnomer. 

Such  a  state  of  facts  calls  for  the  application  of  the  principles 
of  law  relating  to  fraud  or  estoppel  rather  than  the  principles  of 
law  relating  to  trusts.  For  this  reason,  it  seems  to  be  the  present 
tendency  of  the  courts  to  abandon  the  term  "trust  fund"  and  to 
adopt  fraud  as  the  ground  for  recovery.  One  of  the  first  cases  in 
which  the  decision  is  put  upon  that  ground  is  Hospes  v.  Car  Co.  (48 
Minn.  174)  decided  in  1892.  It  that  case,  after  pcMnting  out  that 
creditors  cannot  recover  against  a  stockholder  on  the  ground  of 
contract,  where  the  corporation  could  not,  because  where  there  is  an 
express  contract  to  pay  less  than  par,  the  court  has  no  power  to 
infer  a  contract  to  pay  par,  and  after  referring  to  the  cases  which 
hold  that  only  creditors  who  trusted  the  omipany  on  the  faith  of 
the  unpaid  stock  can  recover  against  stockholders,  the  court  reaches 
the  conclusion  that  the  true  ground  of  recovery  is  fraud. 

"The  capital  of  a  corporation  is  the  basis  of  its  credit 
It  is  a  substitute  for  the  individual  liability  to  those  who 
own  its  stock.  People  deal  with  it  and  give  it  credit  on 
the  faith  of  it.  They  have  the  right  to  assume  that  it 
has  paid  in  capital  to  the  amount  which  it  represents  itself 
as  having;  and  if  they  give  it  credit  on  the  faith  oi 
that  representaticHi,  and  if  the  representation  is  false,  it  is 
a  fraud  upon  them;  and,  in  case  the  corporation  becomes 
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insolvent,  the  law,  upon  the  plainest  principles  of  common 
justice  says  to  the  delinquent  stockholder,  'Make  that 
representation  good  by  paying  for  your  stock.'    It  cer- 
tainly cannot  require  the  invention  of  any  new  doctrine  in 
order  to  enforce  so  familiar  a  rule  of  equity.    It  is  the  mis- 
representation of  fact  in  stating  the  amount  of  capital  to  be 
greater  than  it  really  is  that  is  the  true  basis  of  the  liability 
of  the  stockholder  in  such  cases;  and  it  follows  that  it  is 
only  those  creditors  who  have  relied,  or  who  can  fairly  be 
presumed   to  have   relied,    upon   the   professed   amount 
of  capital,  in  whose  favor  the  law  will  recognize  and  en- 
force an  equity  ^[ainst  the  holders  of  "bonus"  stock.    This 
furnishes  a  rational  and  uniform  rule,  to  which  familiar 
principles  are  easily  applied,  and  which  frees  the  subject 
from  many  of  the  difficulties  and  apparent  inconsistencies 
into  which  the  ''trust  fund"  doctrine  has  involved  it;  and 
we  think  that,  even  when  the  trust-fund  doctrine  has  been 
invoked  the  decision  in  almost  every  well-considered  case 
is  readily  referable  to  such  rule." 
Before  proceeding  farther,  it  may  be  well  to  note  some  of  the 
consequences  of  putting  the  cause  of  action  on  this  basis.    One 
necessary  result  is  that  no  person,  whose  claim  is  in  tort,  except  the 
defrauded  creditor,  could  recover  against  such  a  holder  of  unpaid 
stock.    His  claim  did  not  arise  on  the  faith  of  the  unpaid  stock  and 
could  not  have  done  so. 

Another  consequence  of  the  doctrine  is  that  the  creditors  claim 
Is  a  personal  one  against  the  stockholder  who  has  defrauded  him. 
It  would  seem  that  his  rights  cannot  be  worked  out  through  the 
corporation.  If  he  is  defrauded,  let  him  sue  directly  the  man  who 
is  guilty  of  the  fraud. 

Another  consequence  is  that  such  a  claim  could  not  be  prosecuted 
by  a  receiver  of  the  corporation.  It  is  in  no  sense  the  property  of 
the  corporation,  which  had  no  claim  against  the  stockholders;  nor 
would  the  personal  right  of  a  creditor  vest  in  the  receiver,  although 
he,  in  a  sense,  is  the  representative  of  all  the  creditors.  Even  on 
the  basis  of  the  decisions  of  the  United  States  courts,  it  is  impossi- 
ble to  tmderstand  how  a  receiver  of  the  corporation  can  enforce 
such  a  claim,  for  each  creditor  may  be  differently  situated.  Only 
those  creditors  who  were  ignorant  and  who  relied  are  entitled  to 
recover  against  the  stockholder.  The  stockholder,  therefore,  has 
the  right  to  defend  against  each  creditor  separately  and  to  show  that 
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that  creditor  could  not  have  relied.    If  the  suit  is  brought  by  a  re- 
ceiver of  the  corporation,  this  would  be  difficult,  if  not  impossible. 

The  question  next  to  be  considered  is  whether  an  action  for  fraud 
furnishes  any  sounder  basis  than  the  trust  fund  theory  for  com- 
pelling a  stockholder  to  pay  more  for  his  stock  than  he  has  agreed 
to  pay.  The  question  will  first  be  considered  on  the  understanding 
that  when  the  courts  say  a  creditor  may  recover  on  the  ground  of 
fraud,  they  are  referring  to  a  liability  such  as  arises  from  fraud  at 
common  law. 

One  of  the  essential  elements  of  a  common  law  action  for  fraud 
is  a  false  representation  of  a  material  fact.  It  must  be  remembered 
that  the  creditor  of  the  corporation  is  seeking  to  recover  from  a 
stockholder.  It  must,  therefore,  appear  that  such  stockholder  has 
made  the  false  representation.  Now,  it  may  very  well  be  that  all 
that  the  stockholder  has  done  is  to  accept  a  certificate  of  full  paid 
stock  under  an  agreement  with  the  corporation  that  he  should  pay 
nothing  for  it.  The  corporation  may  have  held  it  out  to  the  world 
that  it  has  so  much  stock  out-standing  which,  the  courts  say,  the 
creditor  has  the  right  to  presume  has  been  or  will  be  paid  for  in  full. 
But  how  can  it  be  said  that  the  stockholder  participates  in  such  repre- 
sentation ?  It  is  not  his  representation,  nor  is  it  made  by  his  agent 
If  made  at  all,  it  is  probably  made  without  his  knowledge. 

Another  of  the  necessary  elements  of  the  action  of  fraud  is  that 
the  defrauded  party  must  have  relied  on  the  false  representation. 
Under  ordinary  circumstances,  as  a  matter  of  fact,  at  the  time  the 
credit  was  extended  to  the  company,  the  person  so  giving  credit  did 
not  even  know  that  any  particular  individual  was  a  stockholder. 
How  then  can  he  be  said  to  rely  on  any  representation  made  by  him? 
The  answer  given  to  this  question  in  the  case  of  Hospes  v.  Car  Co. 
(supra),  is  this: 

"Inasmuch  as  the  capital  of  a  corporation  is  the  basis 
of  its  credit,  its  financial  standing  and  reputation  in  the 
community  has  its  source  in,  and  is  founded  upon  the 
amount  of  its  professed  and  supposed  capital,  and  everyone 
who  deals  with  it  does  so  upon  the  faith  of  that  standing 
and  reputation,  although,  as  a  matter  of  fact,  he  may  have 
no  personal  knowledge  of  the  amount  of  its  professed  ca4>i- 
tal,  and  in  a  majority  of  cases  knows  nothing  about  the 
shares  of  stock  held  by  any  particular  stockholder,  or»  if 
so,  what  was  paid  for  them.  Hence,  in  a  suit  by  such 
creditor  ^[ainst  the  holders  of  "bonus"  stock,  he  could 
not  truthfully  allege,  and  could  not  affirmatively  prove. 
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that  he  believed  that  the  defendants'  stock  had  been  paid 
for,  and  that  he  gave  the  corporation  credit  on  the  faith 
of  it,  although,  as  a  matter  of  fact,  he  actually  gave  the 
credit  on  the  faith  of  the  financial  standing  of  the  corpo- 
ration, which  was  based  upon  its  apparent  and  professed 
amount  of  capital.  The  misrepresentation  as  to  the 
amount  of  capital  would  operate  as  a  fraud  on  such  a 
creditor  as  fully  and  effectually  as  if  he  had  personal 
knowledge  of  the  existence  of  the  defendant's  stock,  and 
believed  it  to  have  been  paid  for  when  he  gave  the  credit." 
The  court  concludes  that  all  that  it  is  necessary  for  the  plaintiff 
to  show  is  that  he  is  a  subsequent  creditor. 

It  has  always  been  supposed  that  the  plaintiff  must  plead  and 
prove  the  facts  constituting  fraud.  It  is  going  a  great  way  to  say  the 
least,  when  the  court  relieves  him  from  making  any  proof  and 
substitutes  for  it  the  knowledge  of  the  court  as  to  what  gives  a  cor^ 
poration  a  financial  standing.  Furthermore,  the  court's  statement 
as  to  the  source  of  the  financial  standing  of  a  corporation  may  safely 
be  challenged.  A  circular  lies  on  the  writer's  desk  saying  that  a 
corporation  has  outstanding  full  paid  stock  amounting  to  $1,500,000. 
Is  there  any  business  man  who  would  be  influenced  to  extend  credit 
to  that  company  on  account  of  that  fact  alone?  On  the  contrary,  if  an 
appeal  be  made  to  common  knowledge,  as  the  court  has  done,  it  will 
be  found  that  the  financial  standing  of  a  corporation  depends  upon 
the  same  facts  as  that  of  an  individual.  How  much  property  has  it 
and  how  much  does  it  owe?  Does  it  pay  its  debts  promptly?  It 
is  believed  that  the  amount  of  the  capital  stock  affects  the  conclusion 
slightly,  if  at  alL  The  court  is  going  on  very  unsafe  ground  when 
it  substitutes  its  own  assumptions  as  to  facts,  for  proof,  as  does  the 
lUinds  court  in  a  similar  case  when  it  says:  'They  must  have 
been  influenced  by  it" 

Melvin  v.  Lamar  Ice  Co.  (80  111.  446). 

But  it  may  be  said  that  the  Hospes  case  was  a  suit  in  equity  and 
was  decided  on  equitable  principles.  But  what  principle  of  equity 
is  there  which  will  enable  a  plaintiff  to  recover  under  such  circum- 
stances? Perhaps  it  may  be  supposed  that  it  is  to  be  found  in  the 
statement  in  the  opinion  in  the  case  that  the  stockholder  must  ''Make 
that  representation  good  by  paying  for  his  stock."  There  are  cer- 
tain circumstances  under  which  courts  of  equity  have  been  accus- 
tcHned  to  compel  a  man  to  make  his  representations  good.  Mr.  Pol- 
lock in  his  work  on  contracts  (Pollock  on  Contracts,  p.  497)  after 
an  extended  discussion,  reaches  the  conclusion  that  false  representa- 
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tions  produce  legal  consequences  only  when  they  can  be  considered 
as  terms  or  conditions  of  a  contract  or  when  they  operate  as  an 
estoppel,  or  when  they  amount  to  comnxm  law  fraud,  citing  Alder- 
man V.  Maddison  (5  Ex.  D.  293). 

Applying  the  learned  author's  conclusions  to  the  case  under  dis- 
cussion, it  is  clear  that  no  representation  which  the  stockholder 
may  have  made  can  be  deemed  to  be  a  term  or  condition  of  the  con- 
tract  between  the  creditor  and  the  corporation.  Estoppel  must 
stand  on  the  same  basis  as  common  law  fraud ;  if  there  is  no  repre- 
sentation and  no  reliance,  there  can  be  no  estoppel  or  fraud.  If  Mr. 
Pollock  is  right,  therefore,  the  present  case  furnishes  no  ground  oa 
which  a  court  of  equity  can  compel  the  supposed  representations 
to  be  made  good. 

Of  course,  an  exceptional  case  may  arise  where  a  creditor  can 
show  fraud  or  make  out  an  estoppel.  But  such  is  not  the  ordinary 
case.  To  relieve  the  creditor,  who  best  knows  whether  he  has  been 
misled  or  not,  from  the  necessity  of  making  any  proof  at  all  is  an  in- 
tolerable hardship  cxi  the  stockholder. 

The  term  fraud  is  used  in  courts  of  equity  very  freely  and  in 
many  kinds  of  cases,  but  so  far  as  the  writer  has  been  able  to  dis- 
cover, none  of  those  cases  furnish  any  ground  for  a  recovery  in 
such  a  case  as  that  under  discussicxi. 

The  necessary  conclusion  is  that  there  is  no  principle  of  law  or 
equity  on  which  a  creditor  of  a  corporation  can  compel  a  stockholder 
to  pay  more  for  his  stock  that  he  has  agreed  to  pay.  If  such  a 
result  is  to  be  brought  about,  it  must  be  by  virtue  of  scnne  statutory 
regulation.  Such  is  the  conclusion  of  the  New  York  Court  of  Ap- 
peals, in  the  case  of  Christensen  v,  Eno  ( 106  N.  Y.  97)  which  holds 
that  a  stockholder's  liability  arises  from  contract  or  statute;  that 
unissued  stock  is  not  assets  and  that  a  person  accepting  shares  as  a 
gratuity  has  not  injured  the  creditors  or  incurred  a  liability  to 
pay  the  par  value,  contrary  to  his  agreement,  unless  by  reason  of 
some  statute. 

Such  also  is  the  law  of  England  where  the  courts  hold  not  that 
such  a  stockholder  incurs  a  common  law  liability,  but  that  there  is 
a  statutory  obligation  on  the  one  accepting  a  share  of  stock  which 
cannot  be  varied  by  contract. 

Ooregum  Gold  Afm.  Co.  v.  Roper  (1892,  H.  L.  App.  Cas.  125). 

This  obligation  may  be  inforced  not  merely  by  creditors  but 
by  the  other  shareholders. 

Welton  V.  Saffery,  L.  R.  H.  L.  305  (1897). 
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The  case  of  New  Hca/en  Trust  Co.  v.  Gaffney,  73  Conn.  480,  is 
to  be  sustained  on  this  ground  if  at  all.  There  the  only  agreement 
of  the  defendant  was  to  pay  65  per  cent,  of  the  par  value  of  the 
stock.  In  view  of  this  express  agreement,  no  other  agreement  can 
be  "implied/'  or  in  other  words  inferred  from  the  fact  of  acceptance 
of  a  certificate.  The  court  is,  therefore,  mistaken  when  it  says 
"The  defendant,  by  taking  the  shares  in  question  became,  under  kis 
contract  of  membership,  liable  to  pay  $100"  for  each  share. 

The  court  also  says  that  any  ccmtract  by  the  company  to  issue 
shares  at  less  than  par  was  ultra  vires.  Unless  the  statute  imposes 
on  the  one  accepting  a  certificate  of  stock  an  obligation  to  pay  par, 
the  fact  that  the  agreement  to  issue  stock  for  less  that  par  was  ultra 
vires,  instead  of  making  the  stockholder  liable  to  pay  par  would 
relieve  him  from  any  liability  at  all.  If  the  corporation  is  not  bound 
by  its  contract  because  of  lack  of  power  to  make  it,  the  other  party 
cannot  be  bound.  The  contract  should  be  rescinded  and  the  pur- 
chaser restored  to  his  former  position.  It  was  so  held  in  Peter  v. 
Union  Mfg.  Co.  (56  Ohio  St.  181). 

See  also  ScovUle  v.  Thayer  (105  U.  S.  143). 

But,  if  the  eflfect  of  the  statute  is  to  impose  a  statutory  obliga- 
tion on  the  one  accepting  a  stock  certificate,  then  the  case  is  in  line 
with  the  English  decisions  and  the  corporation  would  have  no  power 
to  vary  the  obligation.  To  release  the  stockholder  from  it  would 
amount  to  giving  away  the  assets  of  the  company  to  the  detriment  of 
the  other  stockholders  and  in  fraud  of  creditors.  If  the  statute 
will  bear  such  a  construction,  the  case  was  correctly  decided. 

The  liability  of  stockholders  beyond  their  agreements,  according 
to  this  view,  beccmies  a  matter  for  statutory  regulation.  It  is  the 
legislature  that  relieves  stockholders  from  liability  and  it  is  for 
the  l^slature  likewise  to  determine  how  far  public  policy  requires 
that  they  should  continue  liable,  apart  from  their  actual  agreements 
or  frauds.  There  may  be  many  valid  grounds  of  public  policy  why 
par  should  be  paid  for  every  share  of  stock.  In  the  view  of  the 
writer,  however,  the  protection  of  creditors  against  the  issue  of 
watered  or  fictitious  stock  is  not  one  of  them,  for  such  issue  is  no  in- 
jury to  corporate  creditors. 

Edwin  S.  Hunt. 

Waterbury,  Conn.,  Oct.,  1902. 
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PATENTS. 


Patents  concern  exclusive  rights,  but  must  be  distinguished  from 
offensive  monopolies  in  that  properly  granted  they  take  nothing 
from  the  public  which  the  public  already  enjoys. 

Every  country  in  Europe  and  America,  every  English  colony, 
and  Japan,  has  a  patent  system  of  its  own,  and  just  now  China  is 
establishing  one.  It  is  the  requirement  of  each  of  them  that  a 
patent  shall  issue  only  for  a  new  invention  or  discovery,  and  that 
if  issued  for  what  is  old  it  shall  be  voidable,  either  wholly  or  as  to 
what  is  old. 

Various  definitions  and  limitations  are  given  to  this  requirement 
of  patentable  novelty;  sometimes  it  is  enough  that  the  inventicm 
is  new  in  the  country  where  the  patent  issues,  as  in  England.  With 
us  it  must  be  new  altogether  and  must  not  have  been  patented  in  any 
other  country  prior  to  the  invention,  must  not  have  been  de- 
scribed in  any  printed  publication  prior  to  the  invention,  nor  must 
it  have  been  in  use  in  this  country  more  than  two  years  prior  to 
the  application  for  a  patent. 

Many  restrictions  have  in  former  times  been  put  upon  the  grant 
of  patents.  The  government  fees  were  formerly  high  in  England 
and  were,  until  the  close  of  the  war,  very  high  in  the  Transvaal, 
but  in  May  last  were  reduced  from  a  total  of  £477  to  £54  los. 
In  some  countries  the  patentee  is  required  to  pay  an  annual  tax  or 
a  tax  after  the  fourth  year,  or  he  is  obliged  to  work  his  patent  or 
not  to  import  the  patented  article,  or  he  may  not  refuse  to  license 
on  reasonable  terms,  and  for  any  of  these  acts  or  omissions  he 
may  forfeit  his  patent  altogether,  or  be  compelled  to  license. 

There  is  a  tendency,  however,  to  simplify  the  system.  There  is 
no  compulsory  working  law  in  either  England  or  the  United  States. 
The  present  Swiss  law  contains  no  such  provision,  recently  Jamaica 
followed  in  this  advance  and  Austria  has  replaced  a  stringent  law 
with  a  more  lenient  one. 

At  the  Congress  of  the  International  Association  for  the  Pro- 
tection of  Industrial  Property  held  in  Vienna  in  1897,  this  resolution 
was  unanimously  passed: 

"The  Congress  is  of  opinion  that  it  will  in  future  be 
necessary  to  give  up  the  principle  of  compulsory  working.*' 
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All  these  provisions  tending  to  embarrass  the  patentee  and  to 
throw  doubt  upon  his  property  ought  in  principle  to  go  out  In 
the  simplest  way,  at  the  most  reasonable  expense,  in  the  plainest 
terms,  he  should  have  a  patent  in  which  the  elements  of  doubt  are 
reduced  to  a  minimum.  Give  him  a  valid  patent  if  he  be  given 
any,  and  let  the  administrative  resources  of  the  government  be 
employed  to  settle  everything  in  advance  of  the  grant  that  can  thus 
be  settled,  divesting  it  of  all  restrictions  tending  to  embarrass  the 
general  use  of  the  invention  or  the  enlistment  of  capital  in  the 
industry  to  which  it  appertains,  that  the  patentee  may  embody  his 
thought  in  wood  and  iron,  adapting  and  perfecting  it  in  service  tests, 
and  in  the  severer  tests  of  uninterrupted  commercial  use,  rounding 
it  out  with  still  other  inventions,  that  in  the  end  the  public  may 
come  into  an  ample  and  improved  estate. 

These  restrictions  are  all  within  l^slative  control,  except  the 
main  questicxis  of  invention  and  novelty,  essentially  judicial  ques- 
tions ;  and  with  whatsoever  care  the  patent  may  originally  be  granted 
the  reality  of  invention  and  the  question  of  novelty,  if  contested, 
remain  to  be  settled  by  judicial  inquiry  and  decision  as  between  the 
inventor  and  his  opponent  upon  the  facts  of  the  case  as  they  may 
arise. 

In  our  system  the  Patent  Office  determines  for  itself,  presump- 
tively, not  finally,  as  quasi  judicial  magistrates,  in  each  case  as  it  is 
presented,  whedier  invention  is  present,  and  if  so  whether  the  in- 
vention has  ever  been  patented  or  described  in  any  printed  publi- 
cation prior  to  the  date  of  the  application  for  the  proposed  patent, 
and  in  case  such  prior  patent  or  publication  is  found,  it  ascertains 
ex  parte  and  by  the  inventor's  affidavit  when  his  actual  invention 
took  place  and  whether  it  antedates  the  patent  or  printed  publication 
cited  against  it.  In  certain  cases  it  goes  further  to  decide  priority 
on  proofs. 

In  England  the  Patent  Office  does  not  make  this  inquiry  as  to 
novelty,  but  leaves  that  matter  to  the  investigation  of  the  applicant 
himself,  under  professional  advice,  with  the  responsibility  upon  him 
of  taking  a  patent  which  the  courts  upon  a  contest  will  not  declare 
void. 

Each  system  has  its  advantages,  and  the  difficulty  of  administer- 
ing the  Office  has  led  some  to  the  conclusion  that  it  is  not  appropriate 
that  any  administrative  office  should  undertake  this  work. 

The  argument  is  that  mistakes  will  be  made,  that  an  Examiner 
will  treat  his  cases  on  paper  without  knowledge  of  the  art,  and  that 
meritorious  inventors,  especially  if  not  able  to  employ  competent 
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counsel,  or  if  their  own  conceptions  of  their  inventions  are  inade- 
quate, will  be  deprived  of  their  reward.  But  this,  on  critical  ex- 
amination, is  seen  to  be  no  solution  at  all  of  the  difficulty.  There 
is  no  middle  ground,  patents  must  be  granted  with  knowledge  or 
else  as  a  leap  in  the  dark.  They  must  be  withheld  where  the  public 
already  has  the  revelation,  or  else  the  industries  will  be  harrassed 
by  countless  voidable  patents  that  it  were  worse  than  folly  to  grant, 
both  because  the  mistaken  inventor  is  misled  and  the  puUic,  as  we 
shall  presently  see,  defrauded. 

It  is  a  question  of  organization  and  resources,  and  is  not  a 
futile  or  impossible  task,  though  difficult  to  decide  when  the  applicant 
is  justly  entitled  to  a  patent  and  when  it  is  just  to  withhold  the  gfrant. 
It  is  as  unphilosophical  to  postpone  the  decision  expecting  that  the 
air  will  clear  itself,  as  to  dodge  it  altogether,  for,  after  all,  only  one 
per  cent  of  all  the  patents  granted  are  ever  contested  in  the  courts ; 
and  of  the  contests  instituted  many  fail.  The  disposition  is  to 
respect  patents. 

There  is  a  general  tendency  to  expand  the  examination  system. 
Germany  and  Sweden  have  adopted  it.  It  has  been  in  effect  in  the 
United  States  since  1836,  and  there  is  no  recc^^nized  body  of  opinion 
against  it.  The  movement  is  always  toward  perfecting  the  exami- 
nation so  as  to  unearth  all  prior  attempts  in  the  same  direction,  and 
grant  none  but  valid  patents. 

In  England  in  the  case  of  Savage  v.  Harris,  13  R.  P.  C,  p.  371, 
Lord  Justice  Kay  referred  to  the  necessity  of  some  form  of  exami- 
nation on  the  question  of  novelty. 

In  May,  1900,  the  Board  of  Trade  in  London  appointed  a 
committee  to  inquire  whether  any  or  what  additional  power  should 
be  given  to  the  English  Patent  Office  to  control,  or  limit  the  issue 
of  letters  patent  in  respect  of  inventions  which  were  old  or  which 
had  been  previously  patented,  and  upcxi  an  examination  of  sped- 
iications  accepted  during  the  first  week  in  June  in  each  of  the  three 
years,  1897,  1898,  1899,  an  examination  afterward  carried  back  to 
the  year  1877,  it  was  found  that  42  per  cent  of  the  specifications 
had  been  anticipated  either  in  whole  or  in  part ;  that  is,  that  nearly 
half  of  all  the  patents  issued  in  England  were  invasions  of  common 
right  and  evil  in  their  effect. 

There  resulted  a  bill  to  amend  the  law  with  reference  to  appli- 
cations for  patents  so  as  to  provide  for  an  investigation  for  the 
purpose  of  ascertaining  whether  the  invention  has  been  wholly  or 
in  part  claimed  or  described  in  any  specification  (other  than  a  pro- 
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visional  specification  not  followed  by  a  complete  specification) 
published  before  the  date  of  the  application  and  within  fifty  years. 

This  bill  has  passed  its  second  reading  and  it  is  predicted  that  it 
will  pass  its  third  reading  this  month  and  become  the  law  of  England. 
Thus  to  change  to  the  examination  system  implies  a  revolution  in 
the  British  Patent  Office  and  the  slow  gathering  and  classification 
of  all  British  patents  not  only,  but  all  foreign  patents,  all  scientific 
books  relating  to  the  industrial  arts,  all  publications  in  any  language, 
and  the  organization  of  a  corps  of  examiners  who  shall  be  competent 
to  handle  this  material.  There  are  now  over  seven  hundred  thou- 
sand American  patents,  over  a  million  foreign  patents,  and  many 
thousand  books  and  publications  in  English  and  in  foreign  languages. 
Merely  to  assemble  the  material  is  a  work  of  difficulty  and  of  vast 
expense,  but  to  classify  it  so  as  to  make  it  manageable  and  accessible, 
so  that  all  that  is  in  print  on  a  given  subject  may  be  quickly  found, 
is  a  growth,  the  discriminating  labor  of  a  large  corps  of  experts 
working  through  many  years. 

Nowhere  is  there  yet  this  complete  or  completely  classified 
material,  but  the  ideal  is  more  nearly  attained  in  the  United  States 
Patent  Office  than  an3rwhere  else  in  the  world,  and  through  re- 
classification and  more  perfect  classification  now  going  on,  the 
Office  is  slowly  perfecting  the  instruments  with  which  it  works.  Its 
scientific  corps  is  fitted  by  endowment,  education  and  long  experience 
to  know  the  eight  thousand  sub-classes  into  which  the  industrial  arts 
are  for  convenience  divided,  each  Examiner  trained  and  versed  in  a 
few  related  groups  or  subjects. 

The  Patent  Office  is  thus  not  only  a  slow  growth  but  a  highly 
specialized  organism,  as  impossible  to  create  in  a  moment  as  a 
university.  Nor  is  the  reward  which  the  system  confers  upon  the 
inventor  confined  to  citizens  of  the  United  States, — ^any  person  in 
any  country  of  the  earth,  civilized  or  uncivilized,  whether  the  like 
privileges  are  in  reciprocity  accorded  to  American  citizens  or  not, 
may  obtain  a  United  States  patent,  fully  covering  and  protecting 
his  invention  for  seventeen  years  and  securing  to  him  the  exclusive 
right  to  make,  use,  sell  or  practice  the  same  in  the  United  States. 
And  of  the  27,292  United  States  patents  issued  in  the  year  1901, 
3402  were  issued  to  inhabitants  of  foreign  countries,  including 
Algeria,  Brazil,  Oiina,  Egypt,  India,  Java,  Peru,  Roumania,  Turkey 
and  a  score  of  others. 

All  countries  having  a  patent  system  grant  patents  to  citizens 
of  any  other  country.    Thus  the  applied  sciences  furnish  the  first 
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and  most  important  example  of  universal  brotherhood,  of  progress 
without  regard  to  international  frontiers. 

A  patent  does  not  confer  upon  the  inventor  or  discoverer  his 
right  to  enjoy  and  practice  his  own  invention.  He  has  that  by 
natural  right  by  virtue  of  his  invention  or  discovery.  But  the 
moment  lie  begins  the  enjoyment  or  practice  of  it,  he  is  open  to 
observation;  his  achievement  being  an  intellectual  product  needs 
only  to  be  known  to  be  available  to  others. 

Here  the  patent  system  comes  to  his  aid  and  upon  his  application 
for  a  patent,  after  an  examination  showing  that  nobody  else  in  the 
world  has  patented  it  before,  or  published  it  before  his  invention 
was  made,  or  that  it  was  not  known  or  used  by  others  in  this 
country,  he  obtains  his  patent,  but  for  which  the  thing  patented 
would  be  open  to  the  use  of  any  one  who  knew  how  to  contrive, 
manufacture  and  use  his  invention. 

This  doctrine  was  admirably  stated  by  Mr.  Justice  Brewer  in 
a  late  case  in  the  Supreme  Court  of  the  United  States,  and  in 
distinguishing  between  patents  for  inventions  and  patents  or  grants 
of  the  public  domain  to  settlers,  the  learned  judge  used  this  language: 
"It  conveyed  to  Berliner,  so  far  as  respects  rights  in 
the  instrument -itself,  nothing  that  he  did  not  have  there- 
tofore.   The  only  eflfect  of  it  was  to  restrain  others  from 
manufacturing  and  using  that  which  he  invented.    After 
his  invention  he  could  have  kept  the  discovery  secret  to 
himself.    He  need  not  have  disclosed  it  to  any  one.    But  in 
order  to  induce  him  to  make  that  invention  public,  to  give  all 
a  share  in  the  benefits  resulting  from  such  invention,  Con- 
gress, by  its  legislation,  made  in  pursuance  of  the  Constitu- 
tion, has  guaranteed  to  him  an  exclusive  right  to  it  for  a 
limited  time;  and  the  purpose  of  the  patent  is  to  protect 
him  in  this  monopoly,  not  to  give  him  a  use  which,  save  for 
the  patent,  he  did  not  have  before,  but  only  to  separate  to 
him  an  exclusive  use.    The  government  parted  with  nothing 
by  the  patent.    It  lost  no  property.    Its  possessions  were 
not  diminished.    The  patentee,  so  far  as  a  personal  use  is 
concerned,  received  nothing  which  he  did  not  have  without 
the  patent,  and  the  monopoly  which  he  did  receive  was 
only  for  a  few  years." 
Thus  the  patent  system  not  only  concerns  the  world  of  ideas, 
induces  the  thinker  to  embody  them  in  material  form,  but  it  gives 
to  the  ideas  so  embodied  a  commercial  value,  not  by  taking  anything 
from  the  public  which  it  already  enjoyed,  but  by  restricting  the 
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public  from  entering  into  the  enjoyment  of  the  invention  for  a 
limited  time  while  the  inventor  is  turning  this  new  thing  to  his  own 
account  for  his  reward  in  making  it. 

All  men  love  to  invent,  many  do,  and  many  would  without 
reference  to  the  patent  system.  But  here  is  an  additional  motive, 
breeding  up  a  large  class  who  otherwise  would  not  feel  the  more 
abstract  and  ideal  motive,  but  who  nevertheless  under  the  guise 
of  working  for  themselves  are  working  for  mankind  and  for  the 
progress  of  science.  Under  the  system  the  inventor  may  work  out 
his  thought,  disclose  it  to  others,  make  his  machine,  exhibit  his 
machine  to  others,  test  it,  work  it  openly,  publicly  exhibit  it  for  two 
years,  and  apply  for  a  patent  on  it,  unless  he  has  abandoned  his 
invention,  reasonably  sure  that  his  patent  will  protect  him  in  the 
exclusive  use  of  it  for  a  time,  on  condition  that  he  fully  and  com- 
pletely disclose  his  invention  and  the  best  means  for  working  it, 
so  that  the  public  may  know  what  not  to  do  for  seventeen  years 
and  what  they  may  fully  and  freely  do  thereafter. 

But  if  a  patent  should  be  granted  upon  a  defective  search,  not 
disclosing  what  a  fuller  search  would  disclose,  that  another  had 
anticipated  the  supposed  invention,  then  all  the  harm  results  that 
is  attributable  to  the  grant  of  a  monopoly  by  a  prince  to  a  court 
favorite. 

It  is  inconceivable  that  as  a  permanent  policy  England  should 
consent  to  issue  patents  without  examination,  since  the  system  results 
in  42  defective  and  improper  patents  to  every  58  that  are  granted 
for  things  which  are  actually  new. 

A  monopoly  of  a  known  article,  such  as  the  grant  by  Elizabeth 
of  the  exclusive  right  to  make  starch  or  to  make  soap,  would  take 
away  an  ancient  privilege  belonging  alike  to  all  the  people,  would 
enhance  the  price,  would  be  vicious  in  principle  and  of  bad  tendency. 
Such  grants  were  one  of  the  causes  leading  to  a  collision  between 
Elizabeth  and  her  Parliament,  in  which  the  Queen  was,  if  not 
defeated,  constrained  to  yield  and  to  quash  at  a  single  blow  every 
monopoly  that  she  had  granted.  Nevertheless,  thirty  years  after- 
ward Charles  I.  revived  these  monopolies  on  an  extended  scale, 
though  with  only  moderate  profit  to  the  Crown,  and  again  soap  was 
in  the  list,  though  mentioned  by  Pliny  both  as  a  medicinal  and  as  a 
cleansing  agent,  though  brought  into  general  use  by  the  Romans 
from  Germany,  some  thinking  that  it  was  the  veritable  substance 
mentioned  in  Malachi  III.,  2,  "For  he  is  like  a  refiner's  fire,  and 
like  faUer's  sope.'' 
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When,  therefore,  a  monopoly  in  soap  making  was  granted  to  a 
corporation  of  soap  boilers  in  London,  a  hundred  years  after  it  was 
an  established  trade  in  Englana  and  2000  years  after  it  was  a  recog-- 
nized  commodity  in  the  ancient  world,  an  encroachment  on  common 
right  was  done  which  tended  to  the  opposite  of  all  that  the  patent 
system  ordinarily  does  for  mankind,  but  the  very  thing  that  the 
patent  system  does  when  it  makes  a  mistake. 

But,  on  the  other  hand,  the  patent  granted  to  Babbitt  in  1870 
as  the  discoverer  of  a  new  process  of  obtaining  glycerine  from 
soapmakers'  spent  lyes,  thus  utilizing  a  by-product  that  had  gone 
to  waste,  is  a  matter  of  sound  public  policy  and  takes  nothing  from 
the  public,  not  even  to  make  up  this  reward.  This  patent  was 
upon  a  process  not  greatly  improved  for  twenty-four  years  until 
the  process  of  distilling  glycerine  by  the  aid  of  reheated  and 
expanded  steam  was  devised  in  1894. 

Steel  has  been  known  from  very  early  times,  has  long  been  in 
use  in  India,  and  is  thought  by  some  to  have  been  known  to  the 
pyramid  builders.  But  when  in  1856  Sir  Henry  Bessemer  revealed 
a  new  process  by  blowing  air  through  molten  pig  iron  in  a  converter, 
effecting  the  oxidation  of  the  carbon  and  silicon  which  the  pig 
contains,  and  finally  restoring  a  calculated  amount  of  carbon  by 
the  introduction  of  spiegeleisen,  as  suggested  by  Mushet,  their 
patents  therecxi  manifestly  took  nothing  from  the  public,  although 
they  enabled  them  for  the  few  years  of  the  term  of  the  patents  to 
exclude  others  from  employing  the  process,  at  the  end  of  which 
the  public  could  enter  into  the  new  estate  without  restriction  of 
any  kind. 

And  while  these  patents  were  in  force,  their  operation  was  not 
to  restrict  the  older  processes,  nor  in  any  manner  to  hamper  the 
continued  making  of  pudded  steel  or  open  hearth  steel. 

The  result  has  been  that  steel  from  being  a  relatively  rare  mate- 
rial used  for  blades  and  tools,  has  become  the  material  used  in 
improvements  in  construction  everywhere,  itself  bringing  in  a 
revolution  in  the  works  of  man.  Before  Bessemer's  process 
only  51,000  tons  of  steel  were  produced  in  the  whole  world  in  a  year, 
costing  on  the  average  $250  a  ton.  Now  that  much  is  produced  in 
a  single  day,  selling  at  perhaps  $30  a  ton.  America  this  year  will 
make  thirteen  million  tons  of  steel,  or  more,  as  Mr.  Carnegie  says, 
than  all  the  rest  of  the  world. 

So  it  is  of  every  invention,  large  or  small,  being  new,  and  the 
new  alone  being  covered,  the  patent  takes  nothing  from  the  public 
and  is  wholly  distinct  from  the  odious  monopolies   which  have 
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brought  on  contests  and  revolutions  in  many  lands.  But  this  dis- 
tinction was  not  always  recognized.  Prior  to  the  Revolution  in 
France  officers  of  the  King  brdce  up  machines  and  destroyed 
products  not  made  by  licensed  persons,  and  inventors  were  fined. 

Having  now  shown  the  beneficent  tendency  of  patents  when  well 
grounded  in  view  of  all  the  prior  art,  and  how  they  may  become 
no  better  than  the  odious  monopolies  of  Elizabeth  and 
Charles  I.  and  the  Bourbon  Kings,  when  granted  without 
an3rthing  new,  and  having  shown  that  to  grant  patents  without 
examination  has  resulted  in  England  in  the  issue  of  42  oppressive 
patents  to  58  lawful  ones,  it  amounts  to  a  demonstration  that  the 
examination  system  must  be  installed  wherever  the  patent  system 
extends,  and  that  in  every  country,  more  than  eighty  in  all  in  the 
civilized  world,  where  patents  are  granted,  the  same  material  must 
be  collected  that  we  have  colleaed  at  Washington,  that  England  is 
about  to  collect,  that  Germany  and  Sweden  must  provide,  and  that 
the  equivalent  scientific  corps  of  hundreds  of  examiners  must  be 
organized  into  an  effective  body  in  every  separate  country,  to  work 
upon  this  material,  first,  to  classify  it,  then  to  understand  it,  then 
to  bring  it  to  bear  upcHi  new  applications  as  they  are  presented,  thus 
manifolding  scores  of  times  the  equipment  and  the  work  that  is 
necessary  for  the  grant  of  a  single  valid  patent. 

An  American  inventor  who  applies  for  a  patent  in  England, 
after  having  obtained  one  at  home,  will  have  performed  for  him  at 
the  public  expense  the  same  search  through  the  same  material  in 
order  to  grant  an  English  patent  that  has  already  been  made  for 
him  through  the  same  material  in  order  to  apply  for  his  patent  here. 
If  he  should  also  apply  for  a  German  patent,  the  same  search  would 
be  again  repeated  by  the  German  officials  over  the  same  ground, 
and  so  it  would  be  for  Sweden,  and  so  we  may  say  it  ought  to  be 
repeated  in  every  other  country  where  patents  are  granted.  There 
is  no  escape  from  this  except  in  co-operation  between  nations. 

Having  in  our  progress  conceived  the  patent  system  as  divested 
of  many  of  its  disfiguring  features,  we  are  now  prepared  to  take 
one  further  but  most  important  step  in  the  perfection  of  the  system, 
from  which  patents  in  several  countries  or  in  all  countries  may  be 
g^ranted  upon  one  competent,  exhaustive  and  thoroughly  reliable 
search  made  in  the  one  country  where  it  can  be  made  best,  without 
burdensome  expense,  without  delay  or  denial  of  justice. 

Slight  changes  in  the  patent  systems  of  the  world  would  har- 
monize them  to  such  a  general  regime.    The  innovation  would  be 
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startling,  but  it  would  violate  no  principle,  nor  would  it  be  com- 
parable to  universal  legislation  for  the  world. 

To  centralize  scientific  work  that  is  already  four  times  mani- 
folded and  is  destined  to  be  greatly  nmltiplied  is  not  visionary, 
because  the  system  ought  to  exist.  There  may  be  no  other  govern- 
mental function  open  to  this  treatment,  unless  observations  of  the 
weather  may  be,  and  yet  other  analogies  are  found.  The  Postal 
Union  has  established  joint  action  in  the  matter  of  foreign  mail,  and 
seals,  the  Behring  sea,  Samoa,  ocean  cables,  the  open  door, 
ships,  missions,  coaling  stations,  arbitration  of  international  disputes, 
have  been  the  subject  of  world  legislation,  or  treaty. 

We  have  a  faint  beginning  in  the  International  Convention  con- 
cerning trade  marks  and  industrial  properties  with  its  bureau  at 
Berne  in  Switzerland  maintained  by  many  countries,  including  all 
the  more  important  ones  and  our  own,  but  its  functions  are  limited 
to  a  few  factors  in  the  problem,  and  its  equipment  for  the  work  here 
contemplated  is  inadequate. 

The  Hague  Peace  Tribunal,  marking  an  epoch  in  civilization, 
placing  Nicholas  II.  of  Russia  and  De  Bloch  in  the  foremost  rank  of 
philanthropists  was  the  product  of  intellectual  forces  making  for 
a  rationally  organized  world.  But  this  tribunal  is  only  occasionally 
in  action  to  prevent  international  ruptures  and  settle  disputes  after 
they  arise,  somewhat  as  electrical  apparatus  was,  for  more  than  a 
generation  after  Franklin,  used  merely  to  ward  off  lightning. 

But  the  universal  patent  office  could  not  only  do  quicker  and 
better  what  the  separate  patent  offices  now  do,  but  it  would  act  con- 
tinuously and  affirmatively  upon  human  affairs  to  give  a  constant 
stimulus  to  genius  in  every  country,  to  benefit  mankind  at  large  by 
expanding  and  improving  the  industrial  arts,  and  to  weave  thousands 
of  silken  threads  to  bind  the  nations  together  in  an  elevated  and 
rationally  guided  daily  life. 

As  matters  now  stand,  the  inventor  of  a  machine  or  product  or 
the  discoverer  of  a  new  process  may  have  a  patent  in  every  country 
of  the  world  having  a  patent  system  upon  paying  the  fees,  which 
are  in  the  aggregate  burdensome  even  when  but  few  out  of  the 
many  are  taken.  Yet  nothing  is  done  to  make  sure  of  the  validity  of 
the  patent  except  the  search  on  the  question  of  novelty  and  the 
decision  on  the  question  of  invention,  neglecting  for  the  moment 
mere  matters  of  form.  One  search  being  as  good  as  eighty,  and 
two  searches  on  the  same  subject  being  useless,  there  must  be  a 
practical  way  in  which  the  United  States  can  share  with  others  the 
use  of  its  accumulated  material.    Two  countries  can  act  together. 
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either  by  treaty  or  by  passing  the  same  law  providing  for  joint 
action. 

As  the  United  States  has  been  foremost  in  establishing  the 
examination  system  and  making  use  of  the  means  by  which  valid 
patents  may  be  granted  and  invalid  patents  withheld,  it  might  fitly 
take  the  initiative  in  proposing  joint  action  in  the  matter  of  patents, 
for  example,  with  Canada  our  neighbor  on  the  north,  or  with 
Mexico,  or  with  the  South  American  Republics,  or  with  Spain,  or 
with  any  country  not  likely  on  its  own  initiative  to  establish  this 
costly  machinery  of  its  own,  offering  to  investigate  and  pass  upon 
the  question  of  novelty  and  invention  for  every  applicant  whether 
desiring  a  patent  in  the  United  States  alone,  or  in  one  or  more  or 
all  of  the  foreign  countries  who  should  accept  this  offer  of  joint 
action  and  provide  for  carrying  it  out. 

The  rest  would  be  the  machinery  for  authenticating  the  patent 
by  the  signature  of  an  accredited  agent  of  such  foreign  country,  or 
its  present  resident  ambassador  or  minister.  "" 

Thus  a  patent  issued  by  the  resident  ambassador  at  Washington 
countersigned  by  our  Commissioner  of  Patents  might  by  appropriate 
legislation  be  as  valid  and  effectual  in  Mexico  or  Canada  or  Vene- 
zuela or  Peru,  supposing  these  countries  united  with  us  upon  this 
plan,  as  though  the  patent  were  issued  upon  original  proceedings 
in  each  of  these  countries. 

The  objections  to  this  are  easily  seen,  and  they  are  many,  but 
are  not  unanswerable, — ^the  limits  of  this  article  do  not  permit  of 
their  discussion.  But  there  is  one  all-conquering  argument  for 
such  a  patent  system, — ^the  progress  of  science  and  the  useful  arts 
throughout  the  world. 

I  am  aware  that  able  men  contrast  unfavorably  the  applied 
sciences  and  useful  arts  with  the  pursuit  of  pure  science  for  its  own 
sake,  and  among  these  Mr.  Huxley  observes  that : 

"The  great  steps  in  its  progress  have  been  made,  are 
made,  and  will  be  made  by  men  who  seek  knowledge  simply 
because  they  crave  for  it.  Nothing  great  in  science  has 
ever  been  done  by  men,  whatever  their  powers,  in  whom 
the  divine  afiiatus  of  the  truth  seeker  was  wanting.  Men 
of  moderate  capacity  have  done  g^eat  things  because  it 
animated  them,  and  men  of  great  natural  gifts  have  foiled, 
absolutely  or  relatively,  because  they  lacked  this  one  thing 
needful." 
And  yet  he  disclaims  any  intention  to  cast  a  doubt  upon  the 
propriety  of  the  course  of  action  of  those,  as  he  says : 
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"Who  follow  science  in  the  hope  of  finding  wealth 
alongside  truth,  or  even  wealth  alone." 

But  if,  as  he  says,  our  epoch  can  produce  achievements  in  physical 
science  of  greater  moment  than  any  other  has  shown,  among  these 
the  doctrine  concerning  the  molecular  constitution  of  matter,  the 
doctrine  of  the  conservation  of  energy,  and  the  doctrine  of  evolution, 
is  it  not  because  the  industrial  arts  have  expanded  on  such  a  scale 
that  the  elemental  forces  are  contemplated  in  operation  by  the 
student  of  pure  science  in  a  way  that  doubles  the  grasp  of  the  human 
mind  upon  their  mysteries  and  their  true  nature. 

Indeed,  Mr.  Huxley  himself  pronounces  it  a  curious  speculation 
to  think  what  would  have  become  of  modem  physical  science  i( 
glass  and  alcohol  had  not  been  easily  obtainable,  and  if  microscopes, 
telescopes  and  delicate  apparatus  for  determining  weight  and  measure 
and  for  estimating  time  had  not  been  under  their  conunand. 

We  may  say,  without  detracting  from  the  merit  of  the  great 
invention,  that  Professor  Pupin  might  not  have  discovered  a  method 
of  reinforcing  electric  current  for  ocean  telegraphy  if  the  industrial 
arts  had  not  furnished  for  his  contemplation  cables  thousands  of 
miles  in  length  and  electric  lines  without  limit,  embodying  prior 
inventions. 

Pasteur  might  not  have  advanced  to  the  successful  prevention  of 
the  disease  of  the  silk-worm  upon  the  mere  theoretical  conceptions 
of  prior  masters  in  pure  science,  nor  indeed  might  the  law 
of  the  conservation  of  energy  have  been  discovered  had  not  the 
friction  of  the  moving  parts  in  huge  machines  following  the  creation 
of  the  steam  engine  shown  that  heat  is  not  a  substance  which 
a  given  mass  can  only  contain  in  given  quantity,  but  that  two  pieces 
of  metal  when  rubbed  together  may  produce  an  indefinite  amount 
of  heat.  Huxley  says  that  ''learning  how  to  handle  gases  led  to 
the  discovery  of  oxygen  and  to  modem  chemistry,  and  to  the  notion 
of  the  indestmctibility  of  matter."  It  is  a  trite  saying  in  the 
industrial  world  that  installations  must  not  wait  for  the  removal  of 
all  difficulties  or  for  perfection  in  advance.  The  electric  lines 
in  this  country  were  built  and  successfully  operated  with  apparatus 
which  has,  even  in  the  short  history  of  that  art,  been  discarded  years 
ago;  in  some  instances  the  second  equipment  has  likewise  been 
discarded,  as  in  turn  the  present  may  be  expected  to  follow  the 
same  course  with  the  advances  now  going  on. 

Applied  science  may  not  be  the  mother  of  pure  science,  but  the 
two  act  and  react  reciprocally  in  such  wise  that  neither  could  make 
its  conquests  without  the  other,  and  that  system  which  has  furnished 
motive  to  the  common  mind  to  engage  in  the  study  of  problems 
leading  to  the  progress  of  the  world  may  be  cleared  of  technical 
procedure,  improved  in  its  resources  and  extended  with  beneficence 
to  such  other  lands  as  may  be  willing  to  accept  its  offices. 

John  S.  Seymour. 
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Before  the  age  of  Mahomet  the  tribes  inhabiting  the  Arabian 
peninsula  were  each  governed  by  their  own  peculiar  laws,  although 
they  had  many  institutions  in  common,  in  part  the  legacy  of  ancient 
Semitic  civilization,  in  part  the  result  of  the  similarity  of  social  and 
economic  conditions.  Dr.  Robertson  Smith  has  discovered  among 
them  institutions  resembling  the  Hindu  nvuoga,  and  the  sahodha  and 
kanina  sonships  of  India.^ 

The  Mohammedan  resembles  the  Hindu  and  the  Hebrew  laws 
in  being  intimately  botmd  up  with  religion,  and  in  being  ccxitained 
in  the  inspired  writings.  The  Koran  and  the  sayings  of  the  Prophet 
as  handed  down  by  tradition  are  the  foundation  upon  which  the 
whole  structure  of  the  Mohammedan  law  has  been  built,  and  the 
Koran,  like  the  Pentateuch,  when  dted  in  judicial  matters  is  called 
by  way  of  distinction  al  Sharra,  or  the  Law.'  As  it  stands,  it  is  the 
combination  of  Arabian  customs,  of  the  laws  of  the  Talmud  and  of 
the  eastern  R(»nan  law.* 

The  Mohammedan  law  is  another  refutation  of  the  statement 
often  made  in  an  almost  axiomatic  form,  that  an  inferiority  in  the 
position  of  women  is  co-existent  with  an  extensive  paternal  power. 
With  the  exception  of  the  right  of  the  father  to  give  his  children  in 
marriage,  under  certain  circumstances  presently  to  be  considered,  the 
provisions  of  the  Mohammedan  law  are  in  accord  with  modem. 
Western  conceptions  of  the  relations  between  father  and  child.  It 
is  true  that  mutilations  of  the  persons  of  children  and  the  forcing 
them  into  prostitution  are  of  frequent  occurrence,  but  these  are  but 
instances  of  the  conflict  between  practice  and  law  from  which  West- 
em  civilization  is  not  entirely  free.  It  is  the  fault  not  of  the  law, 
but  of  its  administration. 

As  is  the  case  wherever  pdygamy  exists,  the  father  exercises  his 
authority  over  all  his  children,  whether  bom  of  a  principal  wife, 
of  a  concubine,  or  of  a  slave.  The  Mohammedan  stands  almost 
alone  among  all  the  Eastern  laws  in  not  giving  prominence  to  the 

^"Marriage  and  Kinship  in  Early  Arabia,"  pp.  44,  no;  Kohler,  "Voris- 
lamitisches  Recht,**  p.  243* 

*  Tomauw,  *'  Moslemisches  Recht,*^  p.  i. 

'  Kremer,  "  Culturgeschichte,*'  I.,  p.  535  and  passim. 
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institution  of  adoption.  There  is  a  kind  of  adoption,  vMla  nutzvaldt, 
but  this  gives  only  mutual  rights  of  inheritance  and  is  terminable 
at  the  will  of  either  party.* 

Among  the  Arabian  tribes  the  exposition  of  young  children  was 
a  common  practice,  as  the  many  provisions  against  it  in  the  Koran 
attest.  "Kill  not  your  children,"  says  the  Prophet,  "for  fear  of 
being  brought  to  want,  we  will  provide  for  them  and  for  you,  verily, 
the  killing  of  them  is  a  great  sin."*  And  again,  "They  are  utterly 
lost  who  have  slain  their  children  foolishly."* 

Little  mention  is  made  in  the  Koran  of  the  rights  of  the  father, 
and  the  precepts  of  filial  reverence  and  obedience  are  entirely  general 
in  their  character.  It  should  be  noted,  too,  that  wherever  polygamy 
exists  the  relations  between  each  mother  and  her  own  children  are 
much  more  intimate  than  those  of  the  father  with  his  children. 

The  Heddva*  contains  a  curious  provision  forbidding  a  son  to 
shoot  at  his  father  even  when  the  father  is  serving  in  the  army  of 
the  enemy,  or  to  throw  a  stone  at  him  when  he  is  undergoing  the 
punishment  of  lapidation  for  jdnna. 

The  Mohammedan  law  books  contain  numerous  and  often  con- 
flicting rules  upon  the  rights  of  the  father  in  respect  to  the  marriage 
of  his  children.  The  father  has  the  right  to  give  his  minor  son  or 
daughter  in  marriage  to  any  person  whatsoever,  even  to  a  slave,  and 
such  act  is  binding  on  the  child  after  his  majority,  as  are  also  any 
stipulations  concerning  dowry  which  the  father  may  have  entered 
into.*  And,  as  a  matter  of  fact,  marriages  of  female  children 
under  the  age  of  puberty  are  frequent.  The  father  possesses  the 
same  right  over  his  insane  children,  of  whatever  age,  and  his  act 
can  not  be  rescinded  by  the  child  even  upon  regaining  reason. ' 
Some  authorities^  hold  that  a  father  may  validly  give  in  marriage  a 
daughter  who  has  attained  her  majority,  without  her  consent,  but 
the  better  opinion  seems  to  be  against  such  a  right;  thus  Fatawa 
Alamgiri*    says  that  "not  even  a  father  or  the  sultan  can  lawfully 

^  Adoption  was  in  use  among  the  Arabs  but  was  abolished  by  Mahomet. 
Smith,  p.  44. 

•  Koran,  c.  XVII.,  p.  230. 

•  Ibid,  c.  VI.,  p.  113.    Cf.  Ibid,  p.  114 ;  c.  LXXIL,  p.  481 ;  c  XVI.,  p.  218 
and  112,  Note  p. 

^IL,  p.  282.    This  applies  to  all  ancestors. 

^"HedJiya,*'  I.,  pp.  100-102,  115,  116;  Querry,  "Droit  musulman,**  Liv. 
XIX.,  Tit.  I,  Sec.  I,  c.  2,  §|  66,  67 

•  "Tagore  Lectures  (1873),"  X.,  ccxxiv ;  Khalil-Ibn-Isbak,  II.,  p.  327;  Querry, 
I  73. 

^  Khalil-Ibn-Isbak,  II.,  pp.  327,  328. 

•  I.,  45,  quoted  in  "  Tagovc  Lecture^   1873),''  X.,  ccxxiv ;  Querry,  i  69. 
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contract  a  woman  in  marriage  who  is  adult  and  of  sound  mind, 
without  her  own  permission,  whether  she  is  a  virgin  or  sayvibah*' 
On  the  other  hand  a  daughter  of  marriageable  age  (majority) ,  whose 
father  maliciously  refuses  to  give  her  in  marriage  at  all,  has  a  right 
to  appeal  to  the  tribunals.^ 

"'In  consequence  of  the  fact  that  the  child  belongs  to  the  father 
the  law  impliedly  admits  that  the  property  of  the  child,  up  to  a 
certain  point,  belongs  to  the  father.  The  Prophet  has  said,  'the 
child  and  its  property  belongs  to  the  father'."*  The  sale  by  the 
father  of  property  belonging  to  a  minor  child,  at  a  proper  price 
and  without  fraudulent  intent,  is  valid.*  The  Hedava  gives  the 
father  the  right  to  pledge  the  child's  property  for  his  own  debt,  a 
right  which  is,  however,  not  undisputed.  But  if  the  pledge  is  for- 
feited, the  father  becomes  responsible  to  the  child  for  its  value.  * 
The  father  may  also  retain  such  property  as  security  for  a  debt 
owing  from  the  infant  to  him,  or  to  another  infant  child  of  his,  or 
to  his  own  slave  who  is  a  merchant.  The  father  has  the  right  of 
pre-emption  of  his  child's  property.* 

A  doctrine  analogous  to  the  last  is  enunciated  in  the  following 
case  from  the  Heddva  which,  as  containing  a  curious  piece  of  legal 
reasoning,  is  given  in  full:  "If  a  father  enjoys  the  female  slave  of 
his  son,  and  she  produce  a  child  and  he  (the  father)  claim  it,  the 
slave  becomes  his  am  walid  and  he  is  answerable  to  his  son  for  her 
value;  but  he  is  not  so  for  her  dowry,  because  a  father  being  at 
liberty  to  possess  himself  of  the  property  of  his  son,  whenever  that 
may  be  requisite  to  his  own  preservation,  it  follows  that  he  may 
possess  himself  of  his  son's  slave  when  he  requires  her  for  the 
preservation  of  his  progeny,  since  he  thereby  provides  for  his  own 
continuance,  he  being  virtually  continued  in  his  offspring;  but  the 
preservation  of  the  progeny  being  a  matter  of  less  immediate 
importance  than  that  of  his  life,  he  must  pay  a  price  in  exchange  for 
the  slave,  whereas  he  may  take  his  son's  victuals  without  paying  any 
pnce. 

^  KhaliMbn-Ishak,  IL,  P*  34i*    Querry  recommends  that  the  father's  consent 
be  obtained  in  the  case  of  the  marriage  of  major  children.    L.  c.  §  iii. 
>  Khain-Ibn-Isbak,  IV.,  p*  359. 

•  "  Tagore  Lectures,"  XVI.,  D.  L.  XV. 

«  "  HcdAya,"  IV.,  p.  214  ;  "Tagore  Lectures  (1873),"  XVI.,  DLX,  DLXI. 

•  "  HcdAya,"  IV.,  p.  214  ;  "  Tagore  Lectures  (1873)."  XVI.,  DLVIII,  DLIX. 
•"Heddya,"!.,  p.  170. 


J 


96  YALE  LA  W JOURNAL. 

The  father  can  bind  his  infant  son  by  contract  entered  into  in 
the  child's  behalf,  and  the  child  does  not  have  the  opticxi  of  annulling 
it  upon  attaining  majority.^  But  even  a  minor  child  of  sound  mind 
who  has  reached  years  of  discretion,  can  make  a  vaKd  testament.* 

Children  of  every  age  are  under  the  obligation  of  supporting 
their  indigent  parents,  a  duty  based  in  part  on  the  text,  in  the  Koran,  * 
"Thy  Lord  has  commanded  that  ye  show  kindness  unto  your  parents, 
whether  the  one  of  them,  or  both  of  them  attain  to  old  age  with 
thee." 

Both  sons  and  daughters  are  freed  from  the  paternal  power  upon 
attaining  majority  ;^  and  a  daughter  is  emancipated  by  her  marriage.' 


Bibliography:  Hamilton,  Charles,  The  Hedaya  or  Guide.  A 
Commentary  on  Mussulman  Law,  Londcxi,  1791 ;  Kohler,  J.,  Ueber 
das  vorislamitische  Recht  der  Araber.  (Zeitschrift  fur  verglei- 
chende  Rechtswissenschaft,  Band  VIIL) ;  Kremer,  Alfred  von, 
Culturgeschichte  des  Orients  tmter  den  Chalifen,  Wien,  1875; 
Perron,  Precis  de  jurisprudence  musulmane  par  Khalil-Ibn-Ishak. 
(Exploration  scientifique  de  TAlgerie,)  Paris,  184S-1852;  Querry, 
A.,  Droit  musulman.  Recueil  de  lois  concemant  les  musulmans 
schyites,  Paris,  1871 ;  Sale,  George,  The  Koran,  Philadelphia, 
1850;  Shama  Churun  Sircar,  The  Muhammedan  Law,  (Tagore  Law 
Lectures,  1873),  Calcutta,  1873;  Smith,  W.  Robertson,  Kinship 
and  Marriage  in  Early  Arabia,  Cambridge,  1885;  Tomauw,  Nich- 
olaus  von.  Das  moslemische  Recht,  Leipzig,  1855. 

University  of  Texas.  Charles  Henry  Huberich. 


^  "  Tagore  Ucturcs  (1873),"  X.,  CCXX.    Note. 
>  KhalU-Ibn-Ishak,  IV.,  p.  64. 

•  C.  XVIL,  p.  229.  Cf.  c.  VL,  p.  114 ;  "  HedAya,"  II.,  pp.  4",  4"  ;  Khalil- 
Ibn-Ishak,  III.,  pp.  153,  154. 

*  Majority  in  both  sexes  is  determined  by  the  presence  of  signs  of  pubert^,or 
by  attaining  a  certain  age  (varying  from  fifteen  to  eighteen  in  the  authorities.) 
"Hedftya,"  III.,  pp.  4«2.  483 ;  Khalil-Ibn-Ishak,  IV.,  pp.  60,  61  :  "Tagore 
Lectures  (1873V'  XVI.,  DLII.  From  this  time  until  their  twenty-fifth  year  chil- 
dren are  in  cura^  an  institution  evidently  borrowed  from  the  Roman  law. 
Kremer,  I.,  p  539. 

»  Khalil-Ibn-Ishak,  IV.,  pp.  64,  65 ;  Querry,  §  72. 
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COMMENT. 


RIGHT  OF  PROPERTY  IN  NEWS. 


That  the  creative  faculty  of  equity  jurisprudence  is  constantly 
modifying  old  doctrines  and  inventing  new  ones  is  exemplified  by 
the  important  principle  just  establish^  by  the  U.  S.  Circuit  Court 
of  Appeals  in  The  National  Tel.  News  Co.  v.  Western  Union  Tel. 
Co.,  35  Chi.  Legal  News  89  (Nov.  i,  1902).  There,  Judge  Grosscup 
holds  that  the  Western  Union  Tel^raph  Co.  has  a  right  of  property 
in  the  news  which  it  gathers,  and  that  such  right  of  property  does 
not  cease  when  the  news  is  published  on  the  tickers  rented  to  its 
patrons.  This  is  a  step  in  advance  of  all  former  decisions  on  similar 
subjects;  one  that  is  destined  to  prove  of  far-reaching  consequence. 

From  Macklin  v.  Richardson,  Ambler  694  [1770],  holding  that 
the  author  of  a  work  while  it  is  unpublished  has  a  rjght  of  property 
in  the  same,  and  Donaldson  v.  Becket,  4  Burr.  2408,  note,  [1774], 
that  there  is  no  right  at  common  law  after  publication,  to  the  present 
time  the  courts  have  been  gradually  seeking  a  means  to  protect  an 
author's  right  of  property  in  his  mental  concepts.  The  American 
cases  from  the  beginning  have  uniformly  and  consistently  held  that 
after  publication  the  only  rights  of  an  author  were  those  secured 
to  him  by  the  copyright  statutes.  Wheaion  v.  Peters,  8  Pet.  591 ; 
Stowe  V.  Thomas,  Fed.  Cas.  No.  13514;  Boucicault  v.  Wood,  Fed. 
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Cas.  No.  1693.  And  all  the  cases  in  point  with  the  principal  case 
rely  upon  what  constitutes  a  publication,  not  going  to  the  extent  of 
declaring  that  even  after  publication  a  right  of  property  exists. 
Kelly  V.  Morris,  i  L.  R,  [Eq.]  697  [1866],  was  a  case  where  a  rival 
directory  publisher  was  restrained  from  using  the  lists  of  the  com- 
plainant, on  the  ground  of  infringing  a  right  of  property  therein ;  and 
in  Cox  V,  Land  &  Water  Journal  Co.,  9  L.  R.  [Eq.]  324  [1869],  Vice 
Chancellor  Malins  said :  "It  is  clear  that,  in  this  case,  the  getting  the 
names  of  the  masters  of  the  hunts,  the  number  of  hounds,  etc.,  is  in- 
formation open  to  all  who  seek  to  obtain  it ;  but  they  must  get  it  at 
their  own  expense,  as  the  result  of  their  own  labor,  and  they  are  not 
to  be  entitled  to  the  results  of  the  labors  undergone  by  others."  These 
two  cases  very  nearly  approach  the  doctrine  of  the  principal  case, 
yet  they  do  not  apply  the  rule  quite  so  broadly.  In  the  cases  directly 
in  point  the  decisions  all  turn  upon  the  fact  of  publication,  although 
recognizing  a  right  of  property  in  the  news  gathered.  In  Kiernan 
V.  Manhattan  Quotation  Co.,  50  How.  Pr.  194  [1876],  enjoinmg  the 
appropriation  of  news  from  the  stock  tickers  of  the  defendant.  Van 
Brunt,  J.,  declares  that  it  would  be  an  atrocious  doctrine  to  hold 
that  dispatches,  the  result  of  the  diligence  and  expenditure  of  one 
man,  could  with  impunity  be  pilfered  and  published  by  another. 
Nevertheless,  the  decision  recognizes  a  distinction  between  a  general 
and  unrestricted  publication  which  works  a  forfeiture  of  the  right, 
and  a  qualified  or  limited  publication  which  has  no  such  result.  To 
the  same  effect  are  the  two  English  cases  on  the  subject.  Exchange 
Tel.  Co,  V,  Gregory,  [1896]  i  Q.  B.  147,  65  L.  J.  Q.  B.  N.  S.  262, 
74  L.  T.  N.  S.  83,  is  a  case  of  much  importance.  It  was  ruled  that 
information  furnished  to  subscribers  for  their  private  use,  of  stock 
transactions  by  means  of  a  ticker  was  an  unpublished  manuscript 
and  to  be  protected  accordingly.  This  collecting  together  of  ma- 
terials so  as  to  give  knowledge  of  all  that  is  done  on  the  stock 
exchange  is  something  which  can  be  sold.  It  is  property,  and  being 
sold  to  the  plaintiffs,  it  was  their  property.  This  decision  was 
affirmed  the  following  year  in  a  similar  case  involving  the  piracy 
of  race  track  news.  Exchange  Tel  Co.  v.  Central  News  Co.,  [1897] 
2  Ch.  48;  66  L.  J.  Ch.  672;  76  L.  T.  591 ;  45  W.  R.  595. 

In  the  principal  case,  the  appellant  had  been  appropriating 
vi  et  armis  the  news  appearing  upon  appellee's  tape  and  distributing 
the  same  over  their  own  wires  to  their  own  patrons.  The  informa- 
tion was  clearly  not  subject  to  copyright,  Mott  Iron  Works  v.  Clow, 
82  Fed.  316,  and  yet  was  of  great  value  and  constituted  property.  It 
was  the  service,  and  not  authorship  or  the  work  of  the  publisher 
that  caused  the  news  to  acquire  a  commercial  value.  Accordingly 
equity  has  the  right  to  restrain  a  violation  of  this  property-right 
The  opinion  of  the  court  is  certainly  a  precedent-maker  and  one  that 
will  be  quoted  with  approval.  It  shows  clearly  that  equity  is  adapt- 
ing itself  to  the  greater  and  greater  complexity  of  business  affairs, 
and  providing  remedies  wherever  justice  and  fair-dealing  require; 
that,  consonant  with  the  progress  of  modem  conditions,  equity  will 
uphold  its  great  maxim  of  "no  right  without  a  remedy."    The  court 
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well  says:  "Is  service  like  this  to  be  outlawed?  Is  the  enterprise 
of  the  great  news  agencies,  or  the  independent  enterprise  of  the 
great  newspapers,  or  of  the  great  telegraph  and  cable  lines,  to  be 
denied  appeal  to  the  courts,  against  the  inroads  of  the  parasite,  for 
no  other  reason  than  that  the  law,  fashioned  hitherto  to  fit  the  rela- 
tions of  authors  and  the  public,  can  not  be  made  to  fit  the  relations  of 
the  public  and  this  dissimilar  class  of  servants?  Are  we  to  fail  our 
plain  duty  for  mere  lack  of  precedent  ?  We  choose,  rather,  to  make 
precedent— one  from  which  is  eliminated  as  immaterial,  the  law 
grown  up  around  authorship — and  we  see  no  better  way  to  start  this 
precedent  upon  a  career  than  by  affirming  the  order  appealed  from." 


CONSTITUTIONALITY  OF  TEXAS  ANTI-TRUST   LAWS. 

The  development  of  large  combinations  has  been  so  rapid  within 
the  past  few  years  that  courts  and  legislatures  have  interfered  to 
curb  what  seemed  to  them  a  dangerous  tendency.  Of  all  states 
Texas  has  made  the  most  strenuous  efforts  to  drive  all  trusts  and 
combinations  beyond  her  boundaries.  The  stringency  of  her  laws 
has,  it  has  been  said,  enabled  her  treasury  to  profit  from  penalties 
as  New  Jersey  has  harvested  fees  from  charters.  In  particular  the 
controversies  a  number  of  months  ago  with  corporations  affiliated 
with  the  Standard  Oil  Co.  may  be  recalled  from  the  wide  discussion 
and  editorial  comment  elicited. 

Texas,  however,  has  experienced  no  inconsiderable  difficulty  in 
retaining  the  legislative  intent,  in  the  several  anti-trust  enactments, 
to  reach  particular  restraints  of  trade  while  discriminating  in  favor 
of  certain  classes  and  associations — farmers,  stockmen,  laborers. 

In  view  of  the  special  prominence  given  the  Federal  Anti-Trust 
Law,  the  "Sherman  Act"  of  1890  (26  Stat.  L.  209),  by  the  Northern 
Securities  cases,  the  recent  decision  of  State  ex  rei  Attorney-General 
V.  Shippers'  Compress  &  Warehouse  Co.,  69  S.  W.  58,  declaring 
the  Texas  Anti-Trust  Act  of  1895  (Rev.  St.  1895  arts.  5313-14) 
unconstitutional,  is  of  interest.  With  some  reluctance,  it  would 
seem,  the  court  followed  the  Illinois  case  of  Connolly  v.  Pipe  Co. 
(22  Sup.  Ct  Rep.  431),  and  held  that  by  excepting  "agricul- 
tural products  and  live  stock  while  in  the  hands  of  the  producer  or 
raiser,"  the  act  prohibiting  restrictions  to  trade  or  commerce  or  of 
aids  to  commerce  was  repugnant  to  the  provisions  of  the  14th 
Amendment  of  the  United  States  Constitution  with  respect  to  equal 
protecticHi  of  laws.  On  the  same  ground  the  lower  court  held  the 
Anti-Trust  laws  of  1889  and  1895  unconstitutional  in  the  related 
case  of  State  ex  rel.  Attorney-General  v.  Waters-Pierce  OH  Co., 
67  S.  W.  1057,  reversing  its  opinion  rendered  in  Waters-Pierce  Oil 
Co.  V.  State,  44  S.  W.  936. 

Illustrating  the  tendency  to  relax  the  vigor  of  the  doctrine  that 
all  contracts  in  restraint  of  trade  are  void  irrespective  of  circum- 
stances, the  court  in  the  Shippers'  Compress  &  Warehouse  Co.  case, 
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supra,  also  held  that  the  securing,  on  the  same  day,  of  six  cotton 
compresses  located  in  different  parts  of  the  state  does  not  show  that 
the  object  was  restriction  of  trade;  nor  do  such  acts  show  restraint 
of  aids  to  commerce  where  the  price  for  compressing  cotton  is,  in 
effect,  regulated  by  the  railroad  commission,  and  cotton  required  to 
be  compressed  at  the  nearest  press.  (Cf.  Diamond  Match  Co.  v, 
Roeber,  io6  N.  Y.  473 ;  Dueber  Watch-Case  Mfg.  Co.  v.  Hoivard 
Watch  &  Clock  Co.  et  d,  6S  Fed.  637;  U.  S.  v.  Nelson,  52  Fed. 
646.) 

In  this  connection  it  is  instructive  to  compare  the  attitude  of  the 
United  States  Supreme  Court  in  the  railroad  freight  pooliujg  case 
(U.  S.  V.  Trans-Missouri  Freight  As/n,  166  U.  S.  290)  with  the 
reasoning  in  the  decision  on  the  sugar  refineries  case  (U.  S.  v. 
Knight  Co.,  156  U.  S.  i).  In  the  former  the  Court  declared  that 
the  Federal  Anti-Trust  act  was  not  limited  to  "unreasonable"  re- 
straints of  trade,  but  that  it  includes  as  well  reasonable  interstate 
contracts  of  such  restraint  which  might  have  been  valid  at  common 
law.  (But  see  Eddy  on  Combinations,  sec.  800  and  exceptions 
cited.)  In  the  refineries  case  it  was  held  that  it  is  not  contrary  to 
the  provisions  of  the  Federal  Act  for  a  corporation  engaged  in  the 
manufacture  and  sale  of  a  staple  article  to  purchase  tiie  plants  of 
competitors,  situated  and  doing  business  in  different  states,  with  the 
admitted  object  of  controlling  the  manufacture  and  sale  of  the 
particular  commodity. 


BENEFICIARY^S   INTEREST   IN  A  LIFE  INSURANCE  POUCY. 

During  the  last  year  the  highest  court  in  two  states  has  considered 
the  nature  of  the  beneficiary's  interest  in  a  life  insurance  policy 
payable  to  him  "if  surviving^'  the  insured.  Each  case  was  com- 
plicated by  the  fact  that  the  insured  and  the  beneficiary  perished 
in  a  common  disaster. 

In  the  first  case,  Hildebrant  v.  Ames  (Tex.  Civ.  App.  1903), 
66  S.  W.  128,  the  court  held  that  the  interest  of  the  beneficiary,  under 
such  a  policy,  was  in  the  nature  of  an  express  trust ;  that  the  benefi- 
ciary could  not  call  upon  the  trustee  to  execute  the  trust  until  the 
contingency  of  the  beneficiary  surviving  the  insured  had  happened ; 
that  since  there  was  no  evidence  or  presumption  as  to  survivorship 
it  was  impossible  to  prove  the  happening  of  the  contingency  and 
therefore  the  trust  failed  and  the  money  due  under  the  policy  went 
to  the  personal  representatives  of  the  insured.  In  the  later  case  of 
U.  S.  Casualty  Co.  v.  Kacer,  69  S.  W.  372,  the  Supreme  Court  of 
Missouri  takes  a  different  view,  holding  that  the  interest  of  the 
beneficiary  is  an  absolutely  vested  interest  and  that  the  inserticMi,  in 
the  policy,  of  the  words  "if  surviving"  does  not  change  the  nature 
of  the  interest  but  merely  makes  it  liable  to  be  devested  by  the 
happening  of  a  condition  subsequent.  After  taking  this  position  the 
court  logically  draws  the  conclusion  that  since  there  is  no  proof  that 
the  condition  subsequent  did  happen,  the  vested  interest  of   the 
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beneficiary  cannot  be  devested  and  his  personal  representatives  will 
take  to  the  exclusion  of  the  personal  representatives  of  the  insured. 
In  the  two  earlier  cases  of  Fuller  v.  Linzee,  135  Mass.  468,  and 
Cowman  v.  Rogers,  73  Md.  403,  the  same  complication  of  facts  were 
present,  but  as  these  earlier  cases  are  in  the  same  conflict  as  exists 
between  the  two  later  cases  they  furnish  little  assistance  to  this 
discussion. 

From  this  brief  citation  of  the  cases  involving  the  question  of 
the  beneficiary's  interest  complicated  by  the  question  of  survivorship 
it  is  evident,  that  in  attempting  to  select  the  better  rule,  three  points 
must  be  ccmsidered:  First,  the  law  of  survivorship;  second,  the 
nature  of  the  interest  which  the  beneficiary  takes  in  the  ordinary 
policy  of  life  insurance,  and  third,  the  effect  which  the  insertion  in 
the  policy  of  the  words  "if  surviving"  has  upon  that  interest.  Where 
lives  are  lost  in  a  common  disaster,  and  no  evidence  is  forthcoming 
to  show  survivorship  almost  every  state  holds  to  the  rule  that  the 
law  will  neither  presume  the  prior  decease  of  one  person,  nor  that 
they  all  died  simultaneously.  The  result  is  that  one  whose  right 
or  interest  is  contingent  upon  survivorship,  unless  he  can  establish 
it  by  actual  evidence,  must  fail.    In  re  Wilbur,  51  L.  R.  A.  863. 

As  to  the  second  point,  the  majority  of  the  recent  cases  follow 
the  rule  in  Central  Bank  v,  Hume,  128  U.  S.  195,  that  the  policy, 
and  the  money  to  become  due  under  it,  belong,  the  moment  it  is 
issued,  to  the  person  named  in  it  as  the  beneficiary  and  that  there  is 
no  power  in  the  person  procuring  the  insurance  by  any  act  of  his,  by 
deed  or  by  will,  to  transfer  to  any  other  person  the  interest  of  the 
person  named.  There  are  cases  which  hold  that  the  insured,  where 
the  beneficiary  dies  before  him,  may  appoint  a  new  beneficiary,  but 
although  these  are  exceptional  cases  they  cannot  be  said  to  favor 
the  trust  theory,  for  many  of  them  hold  that  if  the  insured  does  not, 
during  his  lifetime,  appoint  a  new  beneficiary  then  the  personal 
representative  of  the  first  beneficiary  will  take  whereas,  under  the 
trust  theory,  at  the  death  of  the  first  beneficiary,  during  the  life- 
time of  the  insured,  the  policy  would  revert  and  could  under  no 
circumstances  go  to  the  representatives  of  the  first  beneficiary. 
Gambs  v.  Insurance  Co.,  50  Mo.  44. 

Certain  conditions,  such  as  the  rights  of  a  creditor  who  has  been 
made  beneficiary,  exist  to-day  which  were  not  present  to  any  con- 
siderable extent  when  some  of  the  early  decisions  were  rendered. 
If  the  interest  of  the  beneficiary  were  not  vested  the  creditor  who 
is  made  beneficiary  would  receive  security  only  provided  it  could 
be  proved  that  he  survived  the  insured. 

It  has  been  argued  that  the  trust  theory  carries  out  the  intention 
of  the  insured,  but  this  is  true  only  in  certain  cases.  If  the  wife 
was  the  beneficiary  and  died  before  her  husband,  the  insured,  then, 
under  the  trust  theory,  the  policy  would  revert  to  the  husband  and 
be  liable  for  his  debts,  whereas,  if  the  wife's  interest  is  vested,  upon 
her  death  before  that  of  the  insured,  it  would  go  to  her  children 
rather  than  to  the  creditors  of  the  husband. 


102  YALE  LAW  JOURNAL. 

If  then  the  interest  of  the  beneficiary  is  a  vested  interest  what 
effect  has  the  insertion,  in  the  policy,  of  the  words  "if  surviving?" 
Under  the  trust  theory  these  words  would  have  no  effect  for  imme- 
diately upon  the  death  of  the  beneficiary,  before  the  insured,  the  pol- 
icy without  the  words  "if  surviving"  would  revest  in  the  insured.  But 
if  the  interest  of  the  beneficiary  is  vested,  the  insertion  of  these  words 
makes  the  vested  estate  liable  to  be  devested  by  the  happening  of 
the  condition  subsequent.  Where  the  insured  and  beneficiary  perish 
in  a  common  disaster  and  no  evidence  can  be  produced  to  show 
survivorship  then  since  the  personal  representatives  of  the  insured 
cannot  prove  that  the  condition  has  happened  the  interest  of  the 
beneficiary  cannot  be  devested. 

Because  the  operation  of  this  rule,  affirmed  in  U.  S.  Casualty  Co. 
V.  Kacer,  supra,  does  not  in  every  case  carry  out  the  intentions  of  the 
insured  is  not  a  sufficient  reason  for  adopting  the  trust  view  of  the 
beneficiary's  interest. 


READING  THE  BIBLE   IN   COMMON  SCHOOLS. 

Is  reading  the  Bible  in  a  public  school  a  violation  of  the  provision 
usually  found  in  the  State  constitutions  declaring  that  every  one 
has  the  right  to  worship  God  according  to  the  dictates  of  his  own 
conscience?  Does  reading  the  Bible  in  a  public  school  make  the 
school  a  "place  of  worship"  which  no  one  may  be  compelled  to 
support  ?  Is  the  Bible  sectarian  ?  All  of  these  three  very  interesting 
questions  were  recently  decided  in  the  affirmative  in  the  case  of 
State  V,  Scheve,  91  N.  W.  846.  The  authorities  have  decided  both 
ways  upon  each  of  these  points.  And  even  in  this  case,  while  all 
were  agreed  that  the  reading  of  the  Bible,  accompanied  by  singing  and 
praying,  according  to  the  usages  of  the  so-called  "Orthodox  Evan- 
gelical Churches,"  was  contrary  to  a  constitutional  provision  against 
the  giving  of  sectarian  instruction  in  public  schools  (which  can 
not  be  denied),  the  court  divided  on  these  three  questions  stated. 

The  majority  of  the  court  in  this  case  rely  mainly  upon  State  v. 
District  Board,  76  Wis.  177,  but  go  a  great  deal  farther.  For 
while  the  Wisconsin  case  is  authority  for  the  decision  that  the  read- 
ing of  the  Bible  in  such  an  instance  as  this,  makes  the  public  school  a 
"place  of  worship,"  and  that,  the  indiscriminate  reading  of  the 
Bible  violates  the  constitutional  provision  in  question,  it  holds  that 
only  portions  of  the  Bible  are  sectarian;  that  the  reading  of 
portions  other  than  these  is  constitutional;  and  that  a  text-book 
founded  upon  such  other  non-sectarian  portions,  or  upon  the  princi- 
ples of  the  Bible  as  a  whole,  is  a  lawful  text-book. 

The  position  of  the  court  on  the  question  as  to  whether  the 
reading  of  the  Bible  in  a  public  school  makes  the  school  a  "place  of 
worship,"  seems  to  us  to  be  untenable.  To  hold  with  the  court  in 
this  case  and  with  the  Wisconsin  case,  is  placing  a  strained  construc- 
tion upon  the  provision  in  question.  The  manifest  object  of  the 
constitutional  provisions  concerning  the  maintaining  of  "places  of 
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worship,"  is  not  to  prevent  religious  worship  in  pubHc  buildings, 
but  to  prevent  an  increase  of  the  burden  of  taxation  for  the  purpose 
of  malang  the  people  support  places  used  distinctively  for  religious 
worship.  In  support  of  this  view  see  Moore  v.  Moore,  64  la.  367. 
Following  the  cases  just  referred  to  we  see  no  escape  from  the 
conclusion  that  we  are  violating  the  spirit  of  our  constitutions  when 
we  provide  chaplains  and  permit  them  to  pray  (usually  according  to 
the  usages  of  some  particular  sect),  in  our  legislative  halls;  and 
again,  when  we  suffer  religious  services  to  be  held  in  our  penal 
institutions.  For  these  places  are  supported  by  the  public,  and 
according  to  the  cases  cited  these  acts  make  them  "places  of  wor- 
ship."    Obviously  these  cases  go  too  far. 

On  the  general  question  as  to  whether  the  religious  liberty 
clauses  which  are  substantially  the  same  in  most  of  our  State 
constitutions  are  intended  to  entirely  exclude  the  Bible  from  the 
public  schools — the  earlier  cases  are  not  in  harmony  with  these 
more  recent.  Thus  Donohue  v.  Richards,  38  Me.  376,  decided 
that  a  requy-ement  by  a  school  committee  that  the  Protestant  version 
of  the  Bible  should  be  read  in  the  public  schools  of  their  town  by 
every  pupil  who  was  able  to  read,  did  not  violate  a  provision  in  the 
Constitution  of  Maine,  that  no  one  should  be  "hurt,  molested  or 
restrained  in  person,  liberty  or  estate,  for  his  religious  professions 
or  sentiments,"  and  further  that  a  law  is  not  unconstitutional  merely 
because  it  requires  one  to  do  something  which  is  against  his  con- 
science. Spiller  V,  IVoburn,  12  Allen  127,  goes  farther  still.  In 
that  case  it  was  decided  that  it  is  competent  for  a  school  committee 
to  order  that  school  be  opened  each  morning  with  reading  from  the 
Bible  and  prayer,  and  that  the  pupils  bow  their  heads  while  prayer 
was  being  offered.  The  court  held  that  such  an  order  was  not 
contrary  to  a  clause  in  the  Constitution  of  Massachusetts  protecting 
every  one  in  the  worship  of  God  "according  to  the  manner  and  season 
most  agreeable  to  the  dictates  of  his  own  conscience" ;  that  a  pupil 
may  be  excluded  for  not  complying  with  the  order;  and  that  such 
exclusion  did  not  violate  a  statute  providing  that  no  one  should  be 
excluded  from  the  public  schools  on  account  of  his  religious  beliefs. 

There  is  some  doubt  as  to  whether  these  cases  decided  in  the 
earlier  part  of  last  century  will  continue  to  be  very  generally  fol- 
lowed, as  there  is  a  growing  tendency  (of  which  the  case  under 
comment  is  evidence),  on  part  of  the  courts  to  adopt  an  interpreta- 
tion of  this  class  of  constitutional  provisions  which  will  give  the 
largest  possible  freedom  in  the  exercise  of  religious  belief. 


NEGLECT   IN   PRINTING   COPYRIGHT   NOTICE. 

The  liability  for  publishing  a  copyrighted  story  taken  from  a 
newspaper  which  by  inadvertance  had  published  it  without  a 
notice  of  the  copyright,  has  been  passed  upon  under  varying 
circumstances  in  a  number  of  the  Eastern  States  and  in  England. 
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However,  until  very  recently  the  Western  courts  have  not  been 
called  upon  to  decide  this  question. 

A  recent  case  in  Illinois,  American  Press  Association  v.  Daily 
Story  Pub.  Co.,  35  Chi.  Legal  News  99  (Nov.  8),  is  interesting 
upon  this  point.  Although  the  facts  are  similar  to  those  in  the  previ- 
ous cases  on  this  subject,  the  opinion  of  the  court  is  not  entirely  in 
accord  with  that  of  the  Federal  Court  in  a  case  arising  in  Mass- 
achusetts, Pierce  &  Bushnell  Mfg.  Co.  v.  Werckmeister,  72  Fed,  54. 
In  the  case  in  Illinois  the  court  held,  that  where  plaintiff,  a  publish- 
ing company,  had  sold  to  its  patrons  a  copyrighted  story  which  it  had 
appropriated  from  a  paper  in  St.  Louis,  and  which  the  latter  paper 
had  obtained  from  defendants,  another  publishing  company,  for 
limited  use  on  condition  that  it  print  a  notice  of  copyright  with  it, 
but  which  it  had  failed  to  do,  the  plaintiff  could  not  restrain  the 
defendant  from  collecting  damages  from  plaintiff's  patrons.  The 
grotmds  upon  which  this  decision  was  based  were  that  the  St  Louis 
paper  was  not  an  agent  of  defendant  and  that  the  latter  could  not  be 
legally  deprived  of  his  property  in  the  copyright  without  his  consent 
(R.  S.,  Sec.  4976).  * 

But  the  court  seems  to  imply  that  if  the  St.  Louis  paper  had  been 
an  agent  of  defendant,  the  latter  could  not  have  recovered,  as  there 
was  no  notice  of  copyright  on  the  reproduction  of  the  story.  This 
opinion  follows  Werckmeister  v.  Pierce  &  Bushnell  Mfg.  Co.,  63 
Fed.  445,  in  holding  that  Sec.  94  Revised  Code  of  July  8,  1870,  c 
230  (16  Stat.  198),  which  reads  that  no  person  shall  maintain  an 
action  for  infringement  of  his  copyright  unless  he  shall  give  notice 
thereof  by  printing  on  the  several  copies  a  notice  of  copyright,  refers 
to  reproductions  of  an  original  as  well  as  to  the  original.  However, 
this  is  in  conflict  with  the  opinion  in  Pierce  &  Bushnell  Mfg.  Co. 
V.  Werckmeister,  supra,  which  reverses  Werckmeister  v.  Pierce  & 
Bushnell  Mfg.  Co.,  supra,  and  holds  that  the  above  section  refers 
not  to  reproductions  but  to  the  individual  copyrighted  things, 
whether  one  or  many. 

In  the  decision  of  the  present  case  the  fact  that  the  copyright 
law  has  two  purposes — ^to  protect  the  author,  and  also  to  encourage 
the  full  circulation  of  literature  upon  which  no  copyright  mark  is 
attached — does  not  seem  to  have  had  much  weight. 

It  seems  as  though  the  full  spirit  of  the  copyright  law  would 
be  better  carried  out  if  the  property,  which  an  innocent  third  person 
has  acquired  in  a  bona-fide  manner  on  the  faith,  induced  by  the 
negligence  of  some  other  party,  that  authority  was  given  when  in 
fact  it  was  not,  could  be  secured  to  him  and  the  free  circulaticxi  of 
uncopyrighted  literature  be  accompanied  by  less  risk. 

In  connection  with  the  question  of  copyrighted  newspaper  articles 
Walter  v.  Steinkopff,  L.  R.  3  Ch.  D.  489  [1892],  where  the  cases  are 
collected,  is  interesting. 
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RECENT  CASES. 

Accident  Insurance-— Intentional  Homicide— Accident.—Furbush  v. 
Casualty  G).,  91  N.  W.  135  (Mich.).— There  was  evidence  tending  to  show 
that  insured  was  intentionally  killed  by  another.  Held,  that  an  intentional 
homicide  is  an  accident  within  the  meaning  of  an  accident  policy. 

Accident  policies  are  of  recent  origin  and  the  question  is  a  modem  one. 
Such  authorities  as  can  be  found  give  "accident"  its  popular  meaning,  t.  e., 
disasters  not  brought  about  through  the  intention  or  design  of  the  assured. 
Sec  Ripley  v,  Ins.  Co.  (Mich.),  2  Big.  Rep.  738;  Richards  v.  Ins.  Co.,  89  Cal. 
170,  and  Robinson  v.  Association,  68  Fed.  825. 

ArroRNEYS — Disbarment— Deceit— Previous  G)nviction.— In  re  Weed, 
68  Pac.  II 15  (Mont.).— /ff/d,  that  an  attorney  should  be  disbarred  without 
previous  prosecution  for  a  criminal  act  outside  of  his  official  capacity. 

The  courts  may  disbar  without  previous  conviction  where  the  acts 
charged  against  an  attorney  were  not  done  in  an  official  capacity  as  well  as 
where  they  were.  People  v.  Applcton,  105  111.  474;  Perry  v.  State,  3  Greene 
(Iowa)  550.  Contra,  State  v.  Capman,  i  Ohio  430;  Ex  parte  Steinman  and 
Hensel,  95  Pa.  St.  220.  Against  the  objection  that  at  least  an  attempt  should 
be  made  at  criminal  prosecution  before  disbarment,  see  Delano's  Case,  58 
N.  H.  s.  and  Ex  parte  Walls,  64  Ind.  461. 

Carriers — ^Injury  to  Passenger— Postal  Clerk^Negugence  op  An- 
other (Corporation*— Stoddard  v.  New  York,  N.  H.  &.  H.  R,  R.  Co.,  63 
N.  E.  927  (Mass.).— A  railway  company's  mail  car  in  which  was  plaintiff, 
a  postal  clerk,  being  sidetracked  at  a  terminal,  was  run  into  by  the  car  of 
another  company.  Held,  in  an  action  for  injuries,  one  corporation  is  not 
liable  for  for  the  negligence  of  the  servants  of  another. 

Liability  can  extend  only  to  limit  of  control.  Robinson  v.  Cone,  22  Vt. 
213;  R.  R,  Co,  V.  Burke,  28  Amer.  Dec.  488.  Use  of  tracks  by  another  road 
is  no  exception,  in  that  lessee  is  agent  of  lessor.  Driscoll  v.  R.  R.  Co.,  32 
Atl.  354.  In  this  case,  agreement  for  common  use  does  not  mean  joint  lia- 
bility.    9  Amer.  Dig,,  Sec.  ia64c. 

Carriers — Injuries  to  Passengers — Measure  op  Duty— Charge  to 
Jury. — Merrill  v.  Metropolitan  St.  Ry.  (}b.,  77  N.  Y.  Supp.  122  (1902).— 
Plaintiff,  a  passenger  on  defendant's  car,  was  injured  by  another  passenger's 
being  thrown  against  her  by  a  jolt  of  the  car  rounding  a  curve.  Held,  a 
charge  that  it  was  the  duty  of  defendant's  servants  "to  conduct  themselves 
with  reasonable  care  under  all  the  circumstances,  with  a  view  of  protecting 
their  passengers,"  was  correct.    O'Brien  and  Hatch,  J  J.,  dissenting. 

Courts  have  generally  held  that  the  duty  of  carriers  of  passengers  is  to 
use  in  all  cases  "the  utmost  care  and  diligence  of  very  cautious  persons." 
Maverick  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  378;  Indianapolis  &  St.  L.  R.  Co. 
V.  Horst,  93  U.  S.  291.  But  contra,  Stierlt  v.  Railway  Co.,  156  N.  Y.  70 
(1898).    The  strict  rule  is  not  universally  applicable;  and  the  better  principle 
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is  said  to  be,  that  "in  every  case  the  degree  of  care  to  be  exercised  is  dependent 
upon  the  circumstances."  Followed  in  Keegan  v.  Railroad  Co.,  54  N.  Y. 
Supp.  391  (1898) ;  Zimmer  v.  Railroad  Co,,  55  N.  Y.  Supp.  506  (i8q8),  and 
in  the  present  case.  But  this  principle  seems  to  have  been  accepted  in  no 
other  State.  Its  soundness  is  questioned  in  3  Thomp.,  Neg.,  Sees.  2743,  3481 
(ed.  1902). 

Carriers — Injury  to  Passenger  on  Freight  Train — Liabiuty. — Crum 
V.  Kansas,  Ft.  S.  &  M.  Ry.  Co.,  68  S.  W.  88  (Mo.).— Plaintiff  was  injured 
by  sudden  stop  of  freight  train  on  which  he  was  a  passenger.  Held,  that  he 
was  entitled  to  look  for  only  such  security  as  that  mode  of  conveyance  is 
reasonably  expected  to  afford;  otherwise  the  liability  of  the  railroad  company 
is  the  same  as  though  he  was  a  passenger  on  a  passenger  train. 

This  decision  is  generally  upheld.  Crine  v.  East  Tenn,  V,  &  G.  Ry.  Co,, 
84  Ga.  651 ;  Fitchburg  R.  Co.  v.  Nichols,  85  Fed.  94S ;  //'.  Cent.  R.  Co,  v.  Asley, 
47  in.  App.  307.  But  in  R,  Co.  r.  Horst,  93  U.  S.  291,  the  U.  S.  Supreme 
C9urt  held  that  as  to  passengers  on  freight  trains  "the  highest  degree  of 
carefulness  and  diligence  is  expressly  exacted." 

Contracts — Prevention  of  Performance  by  Third  Person — Damages— 
PROFrrs. — Pender  Lumber  Co.  v,  Wilmington  Iron  Works,  41  S.  E.  797 
(N.  C). — Plaintiff  was  prevented  from  performing  a  contract  by  failure  of 
a  third  person  to  repair  plaintiff's  machinery  according  to  contract.  Held, 
in  an  action  for  damages  consisting  of  the  loss  of  profits,  that  an  estimate  of 
cost  of  production  of  certain  articles  was  properly  admitted  in  evidence. 
Furches,  C.  J.,  dissenting. 

Damages  for  the  loss  of  profits  is  an  extraordinary  special  damage.  If 
the  data  of  estimating  the  profits  be  so  definite  and  certain  that  they  can  be 
ascertained  by  reasonable  calculation,  they  can  be  recovered.  Jones  v.  CaU, 
96  N.  C.  337;  Williams  v.  Barton,  13  La.  404.  But  the  party  at  fault  must 
have  had  notice  either  of  the  nature  of  the  contract  itself,  or  explanation  that 
such  damages  would  ensue  from  the  non-performance.  Moreover,  the  plaintiff 
must  not  remain  inactive  but  should  make  reasonable  exertions  to  reduce  his 
losses  and  diminish  responsibility  of  the  party  in  default.  Railroad  Co.  v. 
Ragsdale,  46  Miss.  458. 

Contributory  Nigugbnce— BtntDSN  of  Proof^Automobilbs.— Tbiks  v. 
Thomas,  77  N.  Y.  Supf.  376.— A  boy  of  six,  while  playing  between  blocks,  was 
run  over  by  an  automobile  and  killed.  In  an  action  hy  administrator,  held, 
that  the  burden  of  proof,  to  show  absence  of  contributory  negligence,  was  on 
plaintiff. 

Where  the  burden  of  proof  lies,  to  establish  contributory  negligence,  is  a 
much  disputed  question.  This  ruling,  though  following  the  later  New  York 
decisions,  Whalen  v.  CitiMen/  Gas  Co.^  151  N.  Y.  70^  is  not  followed  uni- 
formly in  the  earlier  New  York  cases.  Jackson  v.  Hudson  R.  R.  Co.,  22  N.  Y. 
65 ;  Lorickio  v.  Brooklyn  Heights  R.  Co.^  60  N.  Y.  Supp.  247.  The  opposite  rule 
is  followed  in  the  Federal  Courts,  Chicago  G.  W.  Ry.  Co.  v.  Price,  97  Fed.  R, 
423;  in  England,  Beach,  Cont.  Neg.,  Sec.  156;  and  in  the  majority  of  the 
Sutes.  Allen  v.  Township  of  Warwick,  9  Pa.  Sup.  Ct.  507;  Pullman  Palacw 
Car  Co.  V.  Adams,  24  So.  912  (Ala.) ;  Gulf  C.  and  S.  P.  Ry.  Co.  v.  ShUd^r, 
30  S.  W.  902  (Tex.).    This  last  case  reviews  the  whole  course  of  decisions 
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on  this  subject,  in  an  exhaustive  opinion.  For  the  Massachusetts  rule  see 
Warren  v.  Fitchburg  R,  R.  Co.,  8  Allen  227. 

G>RFOKATIOKS — G)NTRACT-— CONSIDEBATION— EqXTITABLX   RkLIXF. — KeNDALL 

V.  Klapperthal  Co.  et  al.,  52  Atl.  92  (Pa.). — ^Two  corporations  were 
created,  owned  and  managed  in  the  interest  of  a  third  corporation.  Certain 
directors  of  the  parent  company  indorsed  notes  of  one  of  the  others  and 
having  paid  them,  were  reimbursed  from  funds  of  the  original  company. 
Held,  that  their  relation  was  a  sufficient  consideration  to  warrant  this. 

There  can  be  no  doubt  that  directors  of  a  corporation  can  reimburse 
themselves  for  loss  from  indorsement  of  its  paper ;  i  Moraw.,  Priv.  Corp.,  Sec. 
526;  3  Thompson,  Corp.,  Sec.  4069;  but  an  extension  of  the  dictum  to  accord 
with  the  above  facts  seems  contrary  to  the  rule  that,  unless  expressly  author- 
ized by  charter,  one  corpora^on  cannot  lend  its  credit  to  another.  Smith  v, 
Alabama  L.  Ins,.  Co.,  4  Ala.  558.  So  it  was  ultra  vires  for  a  railroad  corpo- 
ration to  guarantee  the  dividends  of  an  elevator  company.  ^  Am.  and  Eng. 
R.  R.  Cas.  522.  The  decision  in  the  case  in  hand  rests  solely  on  the  basis 
that,  if  necessary,  courts  of  equity  will  look  behind  the  artificial  personality 
to  the  individuals  who  compose  it.  Rice's  Appeal,  79  Pa.  168;  Gas  Co.  v. 
West,  50  Iowa  16. 

Defective  Sidewalk— What  Constitutes.— Bieber  v.  St.  Paul,  91  N. 
W.  20  (Minn.). — Plaintiff  was  injured  by  slipping  on  a  hexagonal  cement 
block  depressed  on  one  edge  an  inch  and  a  quarter  below  the  level  of  the 
sidewalk.  Held,  that  this  defect  was  such  as  to  render  the  city  liable  for 
damages.    Lewis,  J.,  dissenting. 

The  extent  of  use  of  the  street  is  made  the  test  of  liability,  but  the 
courts  generally  hold  that  slight  defects  will  not  render  the  municipality 
liable.  In  Beltz  v.  Yonkers,  148  N.  Y.  67,  for  a  similar,  but  more  pronounced 
defect  there  was  no  liability.  See  also  Jackson  v.  Lansing  (Mich.),  80  N.  W. 
8;  Morgan  v.  Lewiston,  91  Me.  566;  Morris  v.  Philadelphia,  45  Atl.  1068 
(Pa.),  and  24  Am.  and  Eng.  £nc.  Law  90. 

Evidence— Declarations — Pedigree.— Washington  v.  The  Bank  for 
Savings  in  City  op  New  York,  63  N.  E.  831  (N.  Y.). — Testimony  as  to 
declarations  of  deceased  to  the  effect  that  she  had  never  had  any  children  was 
introduced  for  the  purpose  of  showing  that  accounts  with  defendant  bank  "in 
trust  for  son  John"  and  "in  trust  for  son  Thomas"  were  in  reality  for  the 
benefit  of  the  deceased  herself.  The  testimony  was  held  competent  as  a 
matter  of  pedigree. 

From  the  time  of  The  Bukley  Peerage  Case,  4  Camp.  401  (decided  in 
181 1),  on,  this  exception  to  the  rule  against  the  admission  of  hearsay  evidence 
has  been  repeatedly  recognized  both  here  and  in  England.  Stein  v.  Bowman, 
13  Pet.  209;  Eisenlord  v.  Clum,  126  N.  Y.  552;  Dawson  v.  Myall,  45  Minn. 
408.  While,  undoubtedly,  the  principle  involved  in  declarations  as  to  the 
existence,  or  non-existence,  of  children  is  the  same,  nevertheless  authorities 
in  support  of  the  latter  statement  are  so  rare  as  to  make  this  decision  worthy 
of  notice.     See  Butrick  v.  Tilden,  155  Mass.  461. 

Foreign  Cx)rporations — ^What  Cx)NSTrruTE— Removal  of  Causes. — Cal- 
vert v.  Southern  Ry.  Co.,  41  S.  E.  963  (S.  C.).— The  South  (^rolina  statute 
fixes  conditions  under  which  foreign  corporations  may  become  domestic.    The 
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Southern  Ry.  Co.,  a  Virginia  corporation,  having  complied  with  these  pro- 
visions, was  sued  by  a  citizen  of  South  Carolina  in  the  courts  of  that  state. 
Held,  that  the  railway  company  was  not  a  citizen  of  South  Carolina,  and  was 
therefore  entitled  to  a  removal  of  the  cause  to  the  federal  court.  Gary, 
A.  J.,  Pope,  J.,  and  Townsend,  Circuit  Judge,  dissenting. 

The  weight  of  authority  would  seem  to  be  with  the  dissenting  opinion. 
In  a  Kentucky  case  it  is  stated  that  a  foreig^  corporation  does  not  become 
a  corporation  of  that  State  by  being  licensed  to  do  business  in  a  State,  but 
is  suable  as  a  non-resident;  yet  if  a  corporation  is  created  by  the  adoption 
of  a  foreign  corporation,  its  status  is  the  same  as  if  it  had  been  originally 
incorporated  by  the  State  adopting  it.  UphofF  v,  Chicago  R,  Co.,  s  Fed. 
545.  Alabama,  Georgia,  Pennsylvania,  Virginia  and  West  Virginia  courts 
have  upheld  this  view.  Contra,  Markwood  v.  Southern  Ry.  Co.,  65  Fed. 
817.  The  two  cases  on  which  the  opinion  of  the  court  is  chiefly  based  are 
not  wholly  parallel  to  the  case  in  hand.  In  one  the  plaintiff  was  herself  a 
citizen  of  the  State  of  the  defendant's  original  incorporation.  R.  R.  Co,  v. 
James,  161  U.  S.  545,  40  L.  Ed.  802.  In  the  other  the  plaintiff,  as  an  Indiana 
corporation,  sued  a  Kentucky  corporation,  although  itself  domesticated  in 
Kentucky.    Louisville,  etc.,  R.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  552. 

Injunction — Publication  op  Libel. — Marlin  Firearms  Co.,  v.  Shields, 
64  N.  E.  163  (N.  Y.).— Defendant  published  "fake"  letters  falsely  attacking 
the  quality  of  articles  manufactured  by  plaintiff.  Plaintiff  brought  bill  in 
equity  to  enjoin  further  publication,  alleging  that  he  had  no  adequate  remedy 
at  law  and  that  it  was  impossible  to  ascertain  or  prove  special  damages. 
Held,  that  publication  could  not  be  enjoined. 

For  a  discussion  of  the  principles  involved,  see  XI  Yale  Law  Journal  372, 
where  the  opinion  of  the  Appellate  Division,  now  reversed,  was  commented 
upon  and  adversely  criticised. 

Insurance — Additional  Insurance — Estoppel. — Rauch  v.  Michigan 
Millers'  Ins.  Co.,  91  N.  W.  160  (Mich.). — Where  a  policy  holder  took 
out  additional  insurance  contrary  to  the  terms  of  the  policy,  but  notified  the 
company  which  did  not  reply,  held,  that  the  company  is  estopped  from 
claiming  that  the  policy  is  avoided.    Prant,  J.,  dissenting. 

No  recovery  can  be  had  where  additional  insurance  is  taken  out  contrary 
to  the  terms  of  the  policy.  Continental  Ins.  Co.  v.  Hullman,  92  111.  145; 
///.  Mutual  Fire  Ins.  Co.  v.  Fix,  53  111.  151 ;  Germania  Ins.  Co.  v.  Klewer, 
129  111.  600.  But  the  principle  that  the  silence  of  the  company  indicates  that 
it  is  willing  to  continue  the  policy,  is  well  established  in  Phoenix  Ins.  Co.  v. 
Johnson,  42  111.  66;  ///.  Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  Williamsburg  City 
Ins.  Co.  V.  Cary,  83  111.  453- 

Jurisdiction— State  Boundaries— Adjacent  Waters. — ^Lennan  v.  Haic- 
burg-American  S.  S.  Co.,  77  N.  Y.  Supp.  do.—Held,  the  New  Jersey  courts 
have  jurisdiction  of  an  offense  committed  on  the  seas  within  three  miles  of 
the  New  Jersey  shore. 

By  the  law  of  nations,  every  nation  has  exclusive  jurisdiction  to  the 
distance  of  a  marine  league  over  the  waters  adjacent  to  its  shores.  Church 
V.  Hubbart,  2  Cranch  234;  The  Brig  Ann,  i  Gallis.  62.  And  over  all  bays 
wholly  within  the  territory  of  the  country  which  do  not  exceed  two  marine 
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leagues  at  the  mouth.  Com.  v.  Gaines,  2  Va.  Cas.  172;  Dirtct  U.  S,  Cable 
Co.  V.  Anglo-American  Tel.  Co.,  2  App.  Cas.  394-  But  the  border  Stotes  of 
the  Union  have  their  boundary  lines  co-existent  with  the  national  boundaries ; 
and  hence  the  State  courts  have  the  same  exclusive  jurisdiction  over  ad- 
jacent waters  as  over  other  parts  of  their  territory,  except  in  so  far  as 
jurisdiction  has  been  expressly  granted  to  the  general  government.  People 
V.  Tyler,  7  Mich.  161;  U.  S.  r.  Bevans^  3  Wheat  336;  Com.  v.  Manchester^ 
152  Mass.  230. 

NbGUGENCB— CONTRIBUTOKY— CyCUST   RiDING   IN   A    RaCE— QUESTION   FOR 

THE  JuEY. — Benedict  v.  Union  Agxic.  Society,  52  Atl.  iio  (Vt.). — In  an 
advertised  bicycle  race  for  which  prizes  were  offered  and  entrance  fees 
charged,  a  racer  lowered  his  head  over  his  handle-bars  so  that  he  failed  to  see 
and  avoid  a  sulky,  driven  on  the  track  preparatory  to  the  succeeding  race. 
Held,  that  contributory  negligence  on  rider's  part  was  a  question  for  the  jury. 
This  appears  to  be  an  attempt  to  establish  contributory  negligence  on  a 
new  state  of  facts  which  modern  bipycle  racing  has  made  possible.  As  two 
inferences  could  be  drawn  from  the  facts,  it  was  for  the  jury  to  decide  as  to 
plaintiffs  conduct.  Hathaway  v.  East  Tennessee,  etc.,  R.  Co,,  29  Fed. 
489;  Hart  V.  Hudson  River  Bridge  Co.,  80  N.  Y.  622.  As  a  matter  of  law 
he  was  not  negligent  Had  he  been  riding  on  the  highway  as  he  did  in 
the  race,  the  rule  in  ButterHeld  v.  Forrester^  11  East  60,  would  have  applied, 
but  "he  conformed  to  the  rules  laid  down  and  followed  by  others  in  a  similar 
line  of  business  and,  as  a  matter  of  law,  that  was  all  he  could  be  asked  to  do. 

Private  Nuisance— Powder  Magazine— Proximity  to  Dwelungs— 
Explosion.— Reilly  v.  Erie  R.  R.  Co.,  76  N.  Y.  Supp.  620.— The  plaintiff  and 
her  dwelling  were  seriously  injured  by  the  explosion  of  a  large  quantity  of 
dynamite,  stored  in  the  powder  magazine  of  the  defendant,  situated  less  than 
100  feet  from  her  own,  and  several  other  dwellings.  On  appeal,  held,  that 
the  jury  were  justified  in  finding  that  the  keeping  of  such  a  quantity  of 
explosive,  in  such  a  locality,  was  a  nuisance,  irrespective  of  negligence. 

This  decision,  making  the  character  of  the  storage  of  explosives  as  a 
nuisance,  depend  upon  locality  and  surrounding  circumstances,  and  not  upon 
negligence,  follows  the  great  weight  of  authority.  Heeg  v.  Licht,  80  N.  Y. 
579 ;  McAndrews  v.  Collerd,  42  N.  J.  L.  189.  Some  decisions  go  even  farther, 
holding  the  keeping  of  gunpowder  a  nuisance  per  se.  LaHin  Rand  Powder  Co, 
V,  Tiemey,  23  N.  £.  389.  The  dissenting  opinion  in  the  present  case  held  that 
liability  must  depend  on  negligence  in  locating  and  storing  the  powder,  and 
thus  construed  Heeg  v.  Licht,  cited  above.  This  is  not  the  usual  interpretation 
of  that  case,  see  Cooley  on  Torts,  723.  The  other  cases  cited  in  support  of  this 
novel  view  may  be  distinguished  as  referring  to  various  kinds  of  business  which 
only  become  nuisances  through  the  negligent  manner  i^  which  they  are  carried 
on.    Bohan  v.  Gaslight  Co.,  122  N.  Y.  18;  Losee  v,  Buchanan,  51  N.  Y.  476. 

Servants— Injuries— Employer's  Liability— Maintenance  of  a  Safe 
Working  Placed— McLaine  v.  Head  &  Dowst  Co.,  52  Atl.  545  (N.  H.).— A 
servant,  at  work  at  the  bottom  of  a  deep  trench  into  which  earth  was  being 
dumped  from  time  to  time,  was  injured  through  the  neglect  of  a  foreman 
to  give  warning  of  the  approach  of  one  load.  Held,  that  the  employer, 
having  provided  a  competent  servant  to  give  this  warning,  was  not  liable  for 
the  injury.    Remick,  J.,  dissenting. 
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It  is  a  duty  of  the  master  to  maintain  the  working  place  of  the  servant 
in  a  reasonably  safe  condition.  Nail,  Adm'x^  v.  Louisville  &  Nashville  R.  R. 
Co.,  lap  Ind.  260.  In  England,  it  is  established  that  the  master  fully  dis- 
charges this  duty  by  appointing  competent  servants  to  act  for  him.  Waller, 
Adm'x,  V.  The  South  Eastern  Ry,  Co,,  2  H.  L.  C.  102;  although  some 
inclination  to  restrict  this  doctrine  is  apparent  Smithy  Master  and  Servant, 
p.  257;  Stat,  43  and  44  Vic,,  c.  42.  In  this  country,  the  En^^ish  rule  has 
been  adopted  by  several  Sutes.  54  L.  R.  A.  I20»  note  "f."  But  the  Qrcuit 
Court  of  Appeals  holds  that  this  duty  is  non-delegable,  so  as  to  exempt  the 
master  from  liability.  Louisville  &  Nashville  R.  R.  Co,  v.  Ward,  61  Fed 
927.  And  many  of  the  State  courts  have  decided  similarly.  Louisville  E.  & 
St.  L,  C,  R.  Co.  V.  Manning,  131  Ind.  528;  Anderson  v,  Michigan  Cent  R,  R. 
Co.,  107  Mich.  591;  and  have  therein  the  strong  support  of  text  writers. 
Wharton,  Neg,,  Sees.  211,  212,  232;  /.  F.  Dillon,  Employer's  Liability,  24 
Am.  Law  Rev.  175.  It  would  seem  a  nearer  approach  to  justice  to  hold 
that  the  implication  in  the  contract  of  service  is  one  requiring  the  employer 
to  exercise  reasonable  care  to  secure  to  the  servant  a  safe  working  place, 
even  when  acting  through  an  agent,  rather  than  one  compelling  the  servant 
to  assume  the  liability  for  the  neglect  of  that  agent.  Hough  v.  Railway  Co.^ 
100  U.  S.  213. 

SSRVAKT— InJUUBS — EMPLOYER'S    LIABILITY — "SUPERIOR    SeRVANT"    RulE. 

— Knutter  v.  New  York  8l  N.  J.  Tel.  Co.,  52  Atl.  565  (N.  J.).— A  general 
district  superintendent,  with  power  to  hire  and  discharge,  negligently  caused 
injury  to  a  workman  under  his  authority.  Held,  that  the  superintendent  and 
workman  were  fellow-servants,  and  hence  the  employer  was  not  liable  for  the 
injury. 

In  holding  that  mere  superiority  of  rank  of  one  servant  over  another  is 
not  sufficient  to  destroy  the  relation  of  co-service,  so  as  to  make  the  master 
liable  for  injury  done  by  the  former  to  the  latter,  the  Court  follows  the 
preponderance  of  decision;  Wilson  v.  Merry,  i  H.  L.  Sc.  App.  326;  Central 
R,  Co,  V.  Keegan,  160  U.  S.  349;  Moody  v,  Hamilton  Mfg.  Co,^  159  Mass.  70^ 
and  of  text-book  authority;  Shearm.  &  Red.,  Neg,,  Sec.  100;  3  Wood,  Rail- 
way Law,  Sec.  388;  although  a  few  States  maintain  the  opposite.  Cleveland, 
Col.  &  Cin,  R.  Co.  v,  Keary,  3  O.  St.  201 ;  and  the  denial  that  the  power  to 
hire  and  discharge  is  the  criterion  for  determining  whether  the  liability  rests 
on  the  master  or  not  is  also  well  supported;  Alaska  Mining  Co.  v,  Whelan, 
168  U.  S.  86;  Pierce,  Rec'r  v.  Oliver,  i8  Md.  87;  although  this  is  the  accepted 
doctrine  in  one  State,  Missouri  Pac,  R.  Co,  v,  Williams,  75  Tex.  4,  and  is 
upheld  by  commentators,  Shearm.  &  Red,^  Neg.,  Sec  103;  Wood,  Master 
and  Servant,  Sec.  448.  But  there  is  strong  authority  to  support  the  view 
that  one  having  general  charge  of  a  separate  department,  with  power  to  hire 
and  discharge,  as  in  the  case  in  question,  is  not  a  fellow  servant;  Northern 
Pac,  R,  Co.  V.  Peterson,  162  U.  S.  346;  Lanning  v,  R.  R,  Co,,  49  N.  Y.  521; 
Wood,  Master  and  Servant,  Sec  446;  RedHeld,  Railways,  pp.  528,  529  and 
note;  despite  a  not  very  widespread  recognition  of  it,  and  its  absolute  denial 
by  one  court    Albro  v.  Agawan  Canal  Co,,  6  Cush.  (Mass.)  75. 

Taxation— Attempt  to  Escape.— Brown  bt  al.  v.  Newell  et  al.,  41 
S.  £.  835  (S.  C.).— A.  released  a  prior  note  and  mortgage  to  B.  and  then 
executed  a  subsequent  npte  and  mortgage  to  C,  which  was  assigned  to  B. 
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and  bore  date  of  the  first  mortgage,  such  date  being  nearly  a  year  previous  to 
execution.  The  condition  of  the  second  mortgage  was  the  satisfaction  of 
record  of  the  first  Fraud  was  not  alleged  in  the  complaint  Neither  was 
the  defrauded  party  (the  Sute)  before  the  court.  Held^  that  the  defandant 
did  not  intend  thereby  to  evade  taxation,  and  that  said  mortgage  and  note 
constituted  a  valid  contract  which  could  be  enforced  by  a  court  of  equity. 
Mclver,  C  J.,  dissenting. 

Disclosure  of  fraud  against  the  government  is  generally  fatal  to  the  case. 
If  the  illegality  is  not  alleged,  but  is  first  disclosed  by  evidence,  the  court 
itsdf  will  pursue  the  inquiry.  Parken  v.  Whitby,  T.  &  R.  366.  But  there 
is  some  discrepancy  of  opinion  in  respect  to  the  certainty  with  which  the 
illegality  must  be  established.  Johnson  v.  Shrewsbury  Ry,,  3  De  G.  M.  & 
G.  914,  held  the  illegality  must^  be  simply  shown  by  convincing  evidence. 
Lord  Hatherley  sUted,  in  Anben  v,  Hoii,  2  K.  &  J.  66^  that  it  is  not  within 
the  discretion  of  the  court  to  refuse  specific  performance  because  an  agree- 
ment savors  of  illegality.  The  latter  opinion  has  the  weight  of  authority. 
Can  the  defendant,  betsg  in  pari  delicto,  avail  himself  of  the  equitable 
doctrine  that  no  court  will  lend  aid  in  enforcing  an  agreement  entered  into  in 
vidation  of  law?  If  executed,  a  court  of  equity  will  not  grant  aid.  SoUnger 
tr.  Earle,  82  N.  Y.  393;  York  v.  Merritt,  77  N.  C.  213.  If  executory,  it  cannot 
be  enforced  by  any  kind  of  action  brought  directly  upon  it  The  defense  of 
illegality  is  allowed  from  motives  of  public  policy  rather  than  in  regard  to 
interests  of  the  ol^ectiog  party.  See  decision  by  Lord  Mansfield  in  Holman 
V.  Johnson,  i  Cowp.  341. 

Taxation— Statuioky  ExsMPnoNS— Land  Ownxd  by  City.— City  op 
CiNONNATi  V.  Lewis,  Axjditob,  63  N.  E.  588  (Ohio).— The  city  of  Cincin- 
nati owned  land  which  was  rented  to  a  private  person  and  by  him  used  for 
farmingr  purposes.    Held,  that  the  land  was  subject  to  taxation. 

It  is  a  general  rule  that  land  owned  by  a  municipality  and  not  used  in  the 
actual  exercise  of  its  municipal  functions  is  subject  to  taxation.  Town  of 
West  Hartford  v.  The  Board  of  Water  Commissioners,  44  Conn.  360.  It  is 
not  exempt,  though  leased  and  the  rent  applied  to  a  public  purpose.  City  of 
LonisviUe  v.  Commonwealth,  i  Duvall  296  (Ky.). 

Telxgbaph  C^mpanhs— Failuu  to  Dsuvn  Messags— Msntal  An- 
guish.—Spakkican  ▼.  Wbstikn  Union  Tel.  (^.,  41  S.  E.  881  (N.  C.).— 
Plaintiff  received  a  message  that  his  brother  had  died  and  telegraphed  back, 
"Shall  we  look  for  him  or  what  are  you  going  to  do?"  The  company  failed 
to  deliver  the  dispatch.  Held,  that  the  plaintiff  could  not  recover  damages 
for  mental  suffering.    Douglas,  J.,  dissenting. 

This  case  illustrates  the  limitations  i^aced  upon  the  "mental  anguish" 
doctrine  by  those  courts  which  recognize  it.  A  company  will  not  be  held 
liable  where  there  is  nothing  in  the  language  of  the  message  to  indicate  that 
mental  anguish  would  naturally  result.  Shear.  &  Red,,.  Neg.,  Sec  756.  Nor 
is  there  liability  for  failure  to  deliver  message  intended  to  relieve  mental 
anxiety  already  existent  in  sender's  mind.  RoweU  v.  Tel.  Co.,  75  Tex.  26. 
But  the  weight  of  authority  is  against  rtcovtry  for  mental  anguish  alone 
under  any  circumsUnces.    Francis  v.  W.  U.  TeU  Co.,  58  Minn.  252;  Morton 
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V.  W.  U.  Tel.  Co.,  53  O.  St.  431.  Indiana  and  Virginia  have  recently  taken 
this  majority  view.  IV.  U.  Tel  Co.  r.  Ferguson,  157  Ind,  64;  Cotmetty  v. 
W.  U.  Tel  Co,,  40  S.  E.  618. 

Joint  Tort  Feasors — Release  of  One  Releases  Alu— Abb  v.  Northern 
Pac.  Ry.  G).,  68  Pac.  954  (Wash.). — Injuries  were  occasioned  by  the  joint 
carelessness  of  the  Grant  Street  Electric  Co.  and  defendant.  Plaintiff  upon 
consideration  of  partial  satisfaction  released  the  street  electric  company  from 
all  damages,  but  expressly  reserved  the  right  to  hold  the  defendant.  Held, 
an  absolute  release  of  the  one  released  the  other  also. 

The  weight  of  authority  supports  the  doctrine  that  when  the  full  amount 
of  damages  is  ascertainable  by  direct  positive  proof,  an  absolute  release  of 
one,  on  consideration  of  partial  satisfaction,  is  not  a  bar.  Cooley  on  Torts, 
139;  EUis  V.  Essan,  6  N.  W.  518  (Wis.);  Sloan  v.  Herrick,  49  Vt  327. 
There  are  conflicting  decisions  where  the  damages  rest  mainly  upon  the 
opinion  of  a  jury.  The  present  case  is  supported  by  Ellis  v.  Bitzer,  2  Ohio 
89;  Gunther  v.  Lee,  45  Md.  60.  A  contrary  view,  however,  is  taken  in 
Matthew  v.  Chicopee  Mfg.  Co.,  3  Robt  (N.  Y.)  713.  An  agreement  to  dis- 
continue a  suit  against  one,  in  the  absence  of  full  satisfaction,  was  held  to 
operate  as  a  bar  to  further  action  in  Mitchell  v.  Allen,  25  Hun  543,  and 
Ayer  v.  Ashmead,  31  Conn.  447 ;  but  it  was  not  so  held  in  Love  joy  v.  Murray, 
3  Wall.  (U.  S.)  I,  and  Chamberlin  v.  Murphy,  41  Vt.  no.  A  distinction  was 
made  between  a  technical  release,  and  one  merely  by  implication,  in  Bloss  v. 
Plymale,  3  W.  Va.  393,  where  a  receipt  in  full  given  to  one  tort-feasor  did 
not  release  the  others. 

Wills — Probate— Testamentary  Capacity^Expert  Witnesses — ^In- 
structions.—In  RE  Blake's  Estate,  68  Pac  827  (Cal.). — The  lower  court 
had  instructed  the  jury  that  the  opinions  of  experts,  although  competent  as 
evidence,  were  frequently  unsatisfactory  and  unreliable,  and  that  such  opinions 
were  not  entitled  to  as  much  weight  as  facts.  Held,  that  the  instruction  was 
erroneous  as  matter  of  law. 

By  the  principle  that  the  credibility  of  witnesses  is  exclusively  within  the 
province  of  the  jury,  the  court  must  not  disparage  expert  testimony.  Louis- 
ville,  etc.,  R.  Co.  v.  Whitehead,  71  Miss.  451 ;  White  v.  Fox,  i  Bibb  (Ky.) 
371.  But  the  court  may  instruct  that  expert  evidence  of  opinion  should  be 
received  with  caution.  Roger/  Expert  Test  451 ;  Maye  v.  Hemdon,  30  Miss. 
118;  Grigsby  v.  Waterworks  Co.,  40  C^l.  396.  And  the  instruction  of  the 
lower  court  seems  to  have  gone  no  further  than  the  cautionary  instruction  in 
Benedict  v.  Flanigan,  18  S.  C.  506:  "All  testimony  founded  upon  opinion 
merely  is  weak  and  uncertain  and  should  in  every  case  be  weighed  with  great 
caution." 
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Elements  of  Sales.    By  Wm.  L.  Burdick,  Ph.D..  LL.B.,  Professor  in  the 

University  of   Kansas   School   of  Law.    T.   H.   Flood   and   Company, 

Chicago.    1902.    Buckram,  pp.  214. 

Compendiums  of  this  nature  are  generally  valuable  merely  as  an  outline 
course  preceding  a  study  more  in  detail,  or  as  a  review  of  such  study.  But 
this  work  will  doubtless  fulfill,  to  a  large  extent,  an  additional  purpose  as  a 
substitute  for  the  more  exhaustive  treatises,  for  it  is  not  merely  an  enumera- 
tion of  legal  principles.  In  addition  to  the  essentials  of  the  law  of  sales,  it 
contains  a  clear  exposition  of  the  reasoning  and  development  of  the  subject, 
llie  author  has  also  shown  a  careful  discrimination  in  his  selection  of  cases, 
indicating  the  doctrines  of  the  several  States  where  they  conflict,  and  illus- 
trating well  settled  points  by  a  wide  range  of  authorities.  Another  feature 
to  be  commended  is  a  list  of  text-books  relating  to  the  subject  together  with 
the  dates  of  their  publication.  In  parts  the  sentences  are  long  and  somewhat 
involved,  and  occasionally  an  unnecessary  repetition  is  made,  faults,  which 
it  is  needless  to  say,  should  be  carefully  avoided  in  a  work  of  this  character. 

An  appendix  contains  a  copy  of  the  English  Sale  of  Goods  Act  (1893), 
the  New  York  Factors  Act  (1830),  and  forms  of  a  bill  of  sale  and  bills  of 
lading.  /.  H.  S. 

History  of  the  Louisiana  Purchase,    By  James  Q.  Howard.    Callaghan  and 

Co.,  Chicago.    1902.    Law  buckram,  pp.  170. 

It  appears  that  the  inducing  cause  for  the  writing  of  this  book  was  the 
interest  in  the  subject  aroused  by  the  Exposition  at  St  Louis.  The  author 
in  his  prefatory  observations  calls  it  a  "relation  of  fact,"  and,  strictly  as  such, 
it  is  a  useful  compendium  of  the  chief  historical  facts  connected  with  the 
Louisiana  Purchase.  If  we  call  it  a  history  we  must  class  it  as  very  element- 
ary and  narrative  in  form.  It  has  many  features  in  common  with  a  work  on 
the  same  subject  written  by  Binger  Hermann,  of  the  Government  Land  Office, 
in  1898.  The  feature  most  opon  to  criticism  is  the  undue  prevalence  of 
awkward  and  badly  selected  figures  of  speech.  G,  R.  /. 

Probate   Reports   Annotated,    Vol.    VL    By    George    A.    Clement    Baker, 

Voorhis  &  Co.,  New  York.    1902.    Sheep,  pp.  832. 

This  work  on  probate  law  is  one  which  is  increasingly  commending  itself 
to  the  average  practitioner.  As  the  volumes  multiply  from  year  to  year 
their  value  is  seen  more  and  more,  for  even  now  this  work,  owing  to  the 
exceedingly  good  editorial  notes  at  the  end  of  many  of  the  cases,  is  beginning 
to  serve  as  a  reference  book,  better  adapted  to  the  ordinary  wants  of  the 
lawyer  than  most  books  on  the  subject.  Among  the  many  good  cases  in 
this  volume  we  note  that  of  in  re  Fair's  Estate,  which  has  been  the  subject 
of  considerable  conmient  and  criticism  throughout  the  country.  Besides  the 
inaex  to  the  editorial  notes,  which  are  contained  in  this  and  previous  volumes, 
there  is  a  general  index  that  has  the  unusual  merit  of  being  practically  a 
digest  of  all  the  cases  reported.  C  W,  B, 
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Tht  General  Principles  of  the  American  Law  of  the  Sale  of  Goods.  By 
Reuben  M.  Benjamin,  Professor  in  Bloomington  Law  School,  and 
edition.  The  Bowen-Merrill  Company,  Indianapolis  and  Kansas  Qty. 
1901.    Sheep,  pp.  409^ 

Professor  Benjamin  has  greatly  enhanced  the  value  and  usefulness  of  the 
second  edition  of  his  work  on  this  important  branch  of  the  law  of  contracts 
by  the  addition  of  a  chapter  on  the  provisions  of  the  Statute  of  Frauds 
relating  to  the  sale  of  goods.  The  relevant  sections  of  the  statute  are  stated 
in  deuil,  with  an  enumeration  of  the  various  states  where  they  are  in  force. 
The  different  provisions  of  each  section  are  thoroughly  explained  and  com- 
mented upon,  and  illustrated  by  well  selected  cases.  The  author's  treatment 
of  the  sub-heads,  'What  are  'GoodsV  and  "Part  Payment,"  is  particularly 
thorough,  and  partakes  of  the  same  comprehensiveness  and  conciseness  of 
expression  that  characterizes  the  whole  work.  The  book  follows  the  same 
general  lines  as  did  the  previous  edition,  augmented  by  the  citation  of  recent 
cases,  and  concludes  with  an  index  and  table  of  cases.  W.  /.  D. 

Studies  in  Juridical  Law.  By  Horace  £.  Smith,  LL.D.,  former  Dean  of  the 
Albany  Law  School.    T.  H.  Flood  and  Company,  Chicago.    1902.    Shte^ 

pp.  359. 

It  has  been  the  author's  aim  to  present  both  the  law  student  and  the  lay 
reader  with  a  general  and  comprehensive  treatise  on  the  subject  Covering 
the  whole  field  of  municipal  law,  it  has  only  been  possible  for  him  to  sket^ 
the  merest  outlines  of  its  history  and  development.  From  a  historical  stand- 
point, the  book  is  brief  and  interesting.  The  leading  features  of  Mosaic, 
Koman  and  Anglo-Saxon  jurisprudence  are  treated  and  the  rise  of  equity, 
admiralty,  international  law  and  other  branches  are  especially  noted.  A  con- 
siderable amount  of  space  is  devoted  to  a  justification  of  Blackstone's  defini- 
tion of  juridical  law,  a  technical  matter  which  might  well  have  been  avoided. 
The  topical  discussions  and  the  special  papers  which  the  author  has  I4>pended 
also  appear  unnecessary  in  a  work  of  the  kind.  The  style  is  clear  and  logical 
and  should  appeal  to  the  general  reader.  Another  commendable  feature  is 
the  careful  selection  of  references.  R.  H.  S. 
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The  sixth  volume  of  the  new  edition  of  the  Encyclopedia  Brikmnica,  which 
has  just  appeared,  contains  two  articles  by  members  of  the  Law  School  faculty. 
Judge  Baldwin  writes  that  on  "Law  in  the  United  States,"  which  forms  a 
sttb-division  of  the  general  title  Law,  edited  by  Lord  Davey.  Professor 
Woolsey  contributes  to  that  on  the  Monrog  Doctrine,  and  concludes  his  sketch 
of  its  histoiy  in  these  words : 

''Never  having  been  formulated  as  law,  or  in  exact  language  the  Monroe 
Doctrine  has  meant  different  things  to  different  persons  at  different  times.  It 
has  grown  with  the  consciousness  of  growth  in  power,— a  curious  fiict,  since 
it  is  founded  on  the  right  of  defending  interests  which  must  be  less  endangered 
as  the  United  States  becomes  greater.  It  has  become  deeply  rooted  in  the 
American  heart,  and  a  permanent  part  of  the  foreign  policy  of  the  United 
States.  It  tends  to  change  into  the  principle  that  every  portion  of  the 
American  Continent  must  be  free  from  European  control.  It  is  still  coupled, 
however,  with  the  converse  principle  that  America  takes  no  part  in  European 
politics,  as  the  disclaimer  of  the  American  delegates  to  the  Peace  Conference 
at  The  Hague  proved." 

Professor  Rogers  has  an  article  in  the  initial  number  of  the  American 
Law  School  Review  on  "Legal  Education  in  the  United  States." 

The  Yale  Kent  Gub  has  elected  the  following  officers  for  the  present 
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Assistant  Treasurer— William  J.  Downs,  1903. 
Critic— John  W.  Wetzel,  Instructor  in  Elocution. 
Assistant  Critic— Charles  D.  Lockwood,  1903. 

The  Wayland  Qub  officers  are  as  follows: 
President— William  J.  Mulligan,  1904. 
Vice-President— Daniel  F.  Conway,  1904. 
Secretary^William  E.  Kennedy,  1905. 
Treasurer— Robert  S.  Walker,  1904. 

It  is  announced  that  hereafter  the  annual  fees  for  tuition  and  use  of  the 
University  and  Law  libraries  will  be  one  hundred  and  fifty  dollars  for  all 
studenu  studying  for  a  degree.  There  will  be  no  reduction  for  advance 
payment  as  heretofore.  The  tuition  charged  for  special  students  will  be  on 
the  same  basis,  but  proportioned  to  the  amount  of  instruction  and  supervision 
required.  This  change  will  not  affect  members  of  the  school  in  attendance 
during  the  school  year  190^3,  who  are  entitled  to  complete  their  course  and 
obtain  their  degrees  at  the  rate  of  tuition  previously  prevailing. 

'76.— Victor  H.  Mctcalf  has  been  re-elected  to  Congress  from  California. 
^83.— George  Shiras,  III.,  will  represent  the  a9th  District  of  Pennsylvania 
in  Congress  for  the  ensuing  term. 
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*g2, — Samuel  A.  York,  Jr.,  was  the  unsuccessful  candidate  on  the  Demo- 
cratic ticket  for  Judge  of  Probate  for  New  Haven,  in  the  recent  election. 

'93. — Homer  S.  Cunmiings,  of  Stamford,  was  the  Democratic  candidate 
for  Congressman-at-large  for  Connecticut. 

'97. — Frederick  T.  Harwood  was  one  of  the  Democratic  candidates  for 
the  Michigan  legislature  from  Detroit  at  the  November  election. 

'98. — Prof.  William  L.  Burdick,  of  the  University  of  Kansas,  is  the 
author  of  "Elements  of  Sales,"  recently  published  by  T.  H.  Flood  &  Co. 

'99. — William  C.  Keane  is  in  the  legal  department  of  the  Metropolitan 
Life  Insurance  Co.,  New  York. 

Ex-'99. — George  W.  Skinner  is  a  member  of  the  firm  of  the  John  S. 
Worthington  Co.,  Iron  and  Stock  Brokers,  Denver,  Col. 

'99. — ^The  wedding  of  Miss  Bertha  Grace  Clark,  daughter  of  Mr.  and  Mrs. 
Henry  Miles  Clark,  to  Robert  J.  Woodruff  was  celebrated  in  Orange,  Conn., 
Wednesday,  November  the  twelfth. 

1900. — ^Wells  K.  Stanley  is  practicing  law  in  Cleveland,  Ohio. 

*02. — ^Lucius  P.  Fuller  has  opened  an  office  at  50  State  st.,  Hartford, 
Conn. 

'02. — W.  Wyan  Goodwin  and  John  B.  Pew  have  formed  a  partnership 
for  the  general  practice  of  law  under  the  firm  name  of  Goodwin  and  Pew, 
with  offices  at  601  New  York  Life  Building,  Kansas  City,  Mo. 

'02. — Abner  P.  Hayes  has  opened  an  office  in  Waterbury,  Conn. 

'02. — ^A.  Henderson  and  £.  B.  Riley  have  formed  a  partnership  and 
opened  offices  at  Waterbury,  Conn. 

'02. — Oscar  O.  Lamontagne  has  opened  an  office  in  Holyoke,  Mass. 

'02. — ^J.  Frank  Malley  has  opened  an  office  in  Springfield,  Mass. 

'02. — Henry  C.  Snyder  has  located  in  Lexington,  Ky.  His  office  address 
is  Room  22,  Northern  Bank  Building. 

The  following  Yale  Law  School  graduates  were  elected  to  the  Con- 
necticut legislature  in  November: 

Senate — ^T.  F.  Noone,  '99,  of  Vernon,  from  the  23rd  District 
House — W.  I.  Fenn,  *8i,  from  Meriden;  J.  T.  Hubbard,  '83,  from 
Litchfield;  James  P.  Wocyiniff,  '93,  from  Litchfield;  E.  S.  Banks,  '95,  from 
Fairfield;  H.  K.  Smith,  '95,  from  Hartford;  Edwin  L.  Clark,  '97,  from 
Orange;  Michael  T.  Downes,  Ex-'99,  from  Wallingford;  A.  Amott,  '02, 
from  Manchester;  O.  W.  Piatt,  '03,  from  Milford. 

At  the  November  election,  also,  the  following  graduates  were  elected 
Judges  of  Probate  for  districts  in  Connecticut: 

Olin  R.  Wood,  '69,  for  Manchester;  Robert  A.  Lowe,  '80,  for  Waterbury; 
John  M.  Murdock,  '80,  for  Chatham;  Livingston  W.  Cleaveland,  *8i,  for 
New  Haven;  John  A.  Stoughton,  '82,  for  East  Hartford;  Charles  H.  Peck, 
*88,  for  Stratford;  Alfred  Coit,  '89,  for  New  London;  Roger  S.  Newell,  '91, 
for  Bristol;  Ihomas  D.  Coulter,  '94,  for  Essex;  Elmore  S.  Banks,  '95,  for 
Fairfield;  ; George  W.  xvlett,  '^5,  for  Berlin  and  New  Britain;  Robbins  B. 
Stoeckel,  '95,  for  Norfolk;  Frederick  C.  Taylor,  '96,  for  Stamford. 
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A  REMEDY  FOR  THE  TRUST  EVIL 


The  G»stitation  of  the  United  States  provides  that 

"The   Congress   shall   have   power    *    *    *    *    To 
r^^late  conunerce    *    *    *    among  the  several  States." 

The  decisions  of  the  Supreme  Court  are  to  the  effect  that  the 
Federal  Government  should  be  confined  very  strictly  to  the  subjects 
as  to  which  it  has  been  given  jurisdiction  by  the  Constitution,  but 
that  when  it  once  has  jurisdicticxi  of  the  subject  its  powers  shall 
be  broadly  and  liberally  construed.  The  fields  it  may  enter  are 
narrowly  defined,  but  when  once  within  the  field  its  pow^r  is  limited 
only  by  the  express  prohibitions  of  the  Constituticxi  itself. 

In  construing  the  particular  section  of  the  Constitution  I  have 
quoted,  the  Supreme  Court  follows  its  well-known  rule.  It  will 
not  sustain  l^slation  that  relates  only  to  production  simply  because 
the  articles  produced  may  afterwards  become  the  subject  of  inter- 
state commerce,  but  it  sets  no  limit  to  the  regulations  which  may 
be  imposed  on  the  commerce  itself,  even  though  these  regulations 
should  affect  or  even  control  production. 

The  makers  of  the  Constitution  were  wise  and  far-seeing  men. 
The  President  of  the  Constitutional  Convention  was  a  man  who 
never  said  a  superfluous  word,  and  never  failed  to  do  the  right  thing 
at  the  right  time.  Washington's  influence  in  that  convention  was 
all  the  greater  because  he  was  slow  to  exert  it,  and  all  the  better 
because  he  always  thought  before  he  spoke.  The  reason  why 
the  Cdnventiofi — ^whatever  foolish  things  may  have  been  said — did 
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not  one  foolish  thing  from  its  call  to  order  to  its  adjournment,  was 
perhaps  because  the  man  at  the  head  of  it,  and  who  guided  its 
cotmsels,  never  himself  either  said  or  did  a  foolish  thing. 

The  Convention  was  composed  of  men  of  the  youngest  but  the 
most  self-reliant  nation  in  the  world. 

We  of  the  English-speaking  race  have  always  been  the  most 
self-reliant  of  men  because  we  and  our  ancestors,  from  the  time 
we  were  the  wild  denizens  of  the  German  forest,  down  to  the 
anthracite  coal  strike,  have  had  to  shape  our  destinies  for  ourselves. 
The  Latin  has  always  had  someone — ^king  or  emperor,  pope  or 
priest — ^to  do  his  thinking  for  him.  The  Saxon  has  had  to  do  it 
for  himself,  and  his  fate  on  earth  and  in  heaven  has  depended  on  his 
own  exertions.  He  has  had  no  confessor  on  whom  he  could  shift 
the  burden  and  responsibility  for  his  sin  or  his  salvation.  He  has 
had  to  suffer  for  the  one  and  work  out  the  other  for  himself.  It 
was  the  descendants  of  the  men  who  wrested  from  the  unwilling 
hands  of  King  John  that  Magna  Charta,  which  was  the  fore-runner 
of  our  Constitution — ^the  descendants  of  the  men  who  for  six  cen- 
turies in  the  English  Parliament  and  out  of  it,  with  a  determination 
that  never  faltered,  asserted  and  defended  the  right  of  the  repre- 
sentatives of  the  people  to  lay  the  taxes  the  people  were  to  pay— 
the  descendants  of  the  men  who  fought  at  Marston  Moor  and 
Naseby — ^that  cut  oflF  the  head  of  one  king  and  drove  another  into 
exile,  that  elected  the  members  of  the  Constitutional  Convention 
of  1787. 

The  people  who  elected  that  Constitutional  Convention  were 
the  most  self-reliant  of  their  self-reliant  race.  By  a  process  of 
natural  selection  the  bravest  and  the  best  of  the  race,  that  itself 
was  the  bravest  and  the  best,  had  left  their  homes  in  the  old  world 
and  endured  climatic  rigors,  frontier  hardships  and  the  onslaughts 
of  savage  foes,  to  found  a  community  where  they  could  be  more 
free,  and  more  the  architects  and  the  artisans  of  their  own  fortimes, 
than  they  could  be  at  home. 

The  men  who  fought  the  battles  of  freedom  in  America  were 
better  even  than  those  they  had  left  behind  them,  who  themselves 
were  otherwise  the  best  of  men.  Well  said  the  pious  Stoughton 
of  Massachusetts, 

"God  sifted  a  whole  nation  that  he  might  send  choice  grain 
over  into  this  wilderness." 

The  Convention  itself  was  composed  of  the  leading  lawyers, 
statesmen,  publicists  and  patriots  of  the  nation — ^men  who  were  not 
deficient  in  the  knowledge  to  be  derived  from  Ixx^s,  but  who  knew 
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more  than  books  could  teach,  who  were  not  deficient  in  eloquence 
but  were  men  of  deeds  rather  than  words,  and  above  all,  of  men, 
who  in  one  way  or  another,  had  done  their  share  to  create  the  nation 
they  were  now  seeking  to  place  on  a  broader  and  securer  foundation. 

No  wonder  that  the  Constitution  which  was  the  result  of  the 
work  of  the  Convention  so  elected,  so  constituted  and  so  presided 
over,  should  have  stood  the  test  of  time. 

It  was  devised  for  a  nation  extending  only  from  Maine  to 
Georgia  and  from  the  Atlantic  to  the  Mississippi,  with  a  population 
of  only  four  million  people  who  were  without  wealth  and  mostly 
engaged  in  ag^cultural  pursuits.  It  has  been  found  necessary  to 
amend  it  only  six  times  in  more  than  a  hundred  years — ^three  times 
within  the  first  few  years  after  its  adoption  to  perfect  the  original 
instrument  in  some  minor  particulars,  and  three  times  after  the 
Civil  War  to  provide  for  the  new  conditions  which  were  the  result 
of  that  war — and  it  is  now  the  basis  of  the  government  of  a  nation 
that  extends  from  Porto  Rico  to  the  Orient  and  from  the  Yukon  to 
Samoa,  on  whose  dominions  the  sun  never  sets,  with  a  population 
of  eighty  millions  of  people,  engaged  in  every  kind  of  production, 
trade  and  commerce — the  greatest,  freest,  strongest  and  richest 
nation  in  the  world. 

It  is  this  Constitution  that  provides  that  "The  Congress  shall 
have  power  to  regulate  commerce  among  the  several  States." 

The  men  who  inserted  that  clause  in  the  Constitution  meant 
something  by  it.  There  are  no  superfluous  words  in  the  instrument, 
any  more  than  there  were  in  the  common  speech  of  the  Great 
Conunander  who  presided  over  the  Convention. 

There  was  very  little  interstate  commerce  in  the  United  States 
at  that  time.  A  few  sailing  vessels  brought  products  to  the  ports 
of  Baltimore,  Providence,  Newport,  New  London,  New  Haven, 
New  York,  Philadelphia  and  Baltimore,  but  they  were  mostly 
tropical  products,  coming  from  outside  the  United  States.  It  was 
half  a  century  before  we  found  out  that  we  could  produce  such 
things  cheaper  than  we  could  buy  them,  so  that  interstate  commerce 
should  take  the  place  of  commerce  with  foreign  nations.  A  few 
farmers,  living  near  State  lines,  engaged  in  interstate  commerce  in 
the  products  of  the  dairy,  the  potato  field  and  the  hen-house,  and 
the  wives  of  Delaware  and  New  Jersey  bought  some  of  their  finery 
in  Philadelphia  and  New  York  retail  shops.  It  was  not,  however, 
hen-hotise  produces  or  the  finery  of  retail  shops  that  the  Constitu- 
tion-makers had  in  mind.  No  man  ever  saw  further  into  the 
future  than  George  Washington,  and  the  Convention  over  which 
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he  presided  shared  his  faith  in  the  United  States  that  was  to  be. 
It  was  a  quarter  of  a  century  before  George  Stephenson  built  his 
first  locomotive,  so  they  could  not  foresee  the  system  of  iron  roads 
that  now  binds  the  nation  together  more  closely  than  a  hundred 
constitutions  could,  but  God  had  made  the  rivers  and  the  lakes, 
and  it  was  Washington  himself  who  planned  the  first  artificial 
waterway  to  supplement  them.  The  members  of  that  Convention 
foresaw — ^perhaps  not  in  all  its  greatness  but  in  a  greatness  ap- 
proaching the  reality — ^the  mighty  "commerce  among  the  several 
States"  that  was  to  come,  and  they  well  knew  what  they  were  doing 
when  they  provided  that  Congress  should  regulate  that  commerce. 
So  g^eat  was  to  be  its  influence  in  the  development  of  the  nation, 
the  comer-stone  of  whose  government  they  were  laying,  so  im- 
portant to  the  welfare  and  prosperity  and  happiness  of  the  people, 
that  it  was  not  to  be  left  to  the  caprice  or  selfish  interests  of  any 
particular  State.  Interstate  commerce  as  it  developed  was  to  be 
a  matter  of  national  concern,  under  the  control  and  reg^ulation  of 
the  National  Congress. 

The  great  problem  before  the  Constitutional  Convention  was 
the  division  of  the  power  of  government  between  the  nation  and 
the  constituent  States.  The  Convention  solved  the  problem  and 
made  no  mistake.  Not  one  of  the  fifteen  amendments  relate  to 
this  question,  and  the  Constitution  to-day,  so  far  as  this  division 
is  concerned,  is  precisely  as  it  originally  stood.  No  different  ar- 
rangement has  been  found  necessary.  No  change  of  line  fences 
has  been  found  desirable.  The  general  government  seems  to  have 
all  the  powers  that  it  needs  and  none  that  are  dangerous.  We  had, 
it  is  true,  four  years  of  civil  war  to  determine  the  question  of 
whether  a  State  might  secede  irom  the  nation,  but  the  nation  won 
and  the  only  changes  that  were  made  in  the  Constitution  itself  at 
the  close  of  the  war  were  those  which  gave  freedom  to  the  slave 
and  suffrage  to  the  negro.  The  line  of  demarcation  between  national 
and  State  authority  which  has  stood  such  tests  must  have  been 
wisely  drawn. 

I  do  not  think  that  in  relation  to  the  interstate  commerce 
question,  which  is  now  looming  up  as  such  an  important  issue 
before  the  American  people,  the  Constitution-makers  were  any 
less  wise  than  in  relation  to  the  other  provisions  of  the  instrument 
they  formulated.  I  believe,  on  the  contrary,  that  in  nothing  is 
their  wisdom  more  apparent  than  in  the  way  in  which  they  solved 
the  problem  of  "commerce  among  the  several  States." 
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I  see  no  occasion  for  a  Constitutional  amendment.  The  instru- 
ment which  has  stood  the  tests  of  all  the  changed  conditions  which 
the  Nineteenth  Century  brought  about,  including  the  mid-century 
Civil  War,  is  good  enough  to  start  the  Twentieth  Century  with. 
The  light  of  Washington's  wisdom  never  before  shone  so  bright 
as  it  does  now,  a  hundred  years  after  his  death.  The  Constitutional 
solvent  which  has  been  found  so  effective  a  solution  for  the  troubles 
we  have  had,  will,  I  believe,  be  found  no  less  effective  for  the 
troubles  of  the  present  day,  without  any  change  in  the  Constitution 
itself.  It  will  be  time  enough  to  talk  about  amending  the  instrument 
when  we  have  put  into  operation  all  its  existing  potentialities. 
Until  we  have  occupied  the  whole  field  we  now  have  open  before 
us,  it  is,  I  submit,  premature  to  talk  about  pushing  back  the  line 
fences. 

Let  us  hope  and  trust  that  we  shall  never  come  to  imitate  our 
Latin  sisters  on  the  south  and  enter  into  a  career  of  Constitutional 
amendment.  Nothing  can  be  more  demoralizing.  Once  entered 
upon  it  there  is  no  end  to  it.  A  constitution  so  frequently  amended 
becomes  an  unstable  basis  for  a  government.  Truly  did  Wendell 
Phillips  say  of  the  Central  and  South  American  republics,  whose 
constitutions  were  amended  with  almost  every  change  of  the  seasons, 
that  "They  topple  over  so  often  that  you  could  no  more  daguerro- 
type  their  crumbling  fragments  than  the  waves  of  the  ocean."  To 
my  mind  the  best  thing  about  the  American  Constitution  is  the 
fact  that  it  has  been  amended  so  little  and  is  so  hard  to  amend. 

So  far  as  relief  from  our  present  evils  is  concerned,  if  it  cannot 
be  obtained  without  the  amendment  of  the  National  Constitution, 
it  is  my  opinion  that  we  had  better  make  the  best  terms  we  can  and 
surrender  to  the  trusts  at  once. 

I  believe,  however,  that  full,  complete  and  perfect  relief  can 
be  found  under  the  provisions  of  the  Constitution  as  it  stands. 

There  is  little  doubt  but  that  the  relief  is  needed.  No  one  who 
has  been  a  close  observer  of  the  signs  of  the  times  can  doubt  that 
the  trust  question  is  the  most  serious  question  that  our  nation  has 
to  confront  to-day — in  my  judgment  the  most  serious  question  it 
has  ever  had  to  confront.  Kings  in  ancient  times  used  to  think 
some  people  too  great  to  be  subjects  and  so  they  cut  oflf  their 
heads.  Some  of  us  think  now  that  the  republic  has  corporations 
too  great  to  be  citizens  and  that  we  must  cut  off  their  heads  or  trim 
down  their  proportions  in  order  to  secure  the  national  safety  and 
assure  the  people's  welfare. 
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The  whole  genius  of  our  institutions  is  founded  on  competition. 
Our  Anglo-Saxon  civilization  has  gjown  up  under  competition. 
There  has  been  competition  between  one  employer  and  another  for 
the  labor  of  the  workman,  competition  between  workmen  for  the 
job,  competition  between  sellers  for  the  trade  of  the  cust(mier  and 
between  customers  for  the  goods  of  the  seller.  Manufacturer  has 
competed  with  manufacturer,  merchant  with  merchant,  producer 
with  producer,  trader  with  trader  and  artisan  with  artisan,  and 
the  best  man  has  won.  The  combinations  have  now  become  so 
great  that  competition  is  being  destroyed  and  monopoly  seems  to 
be  coming  to  take  its  place.  We  have  almost,  if  not  quite,  reached 
the  point  where  if  anyone  wants  a  pound  of  meat  he  can  get  it  only 
from  the  Beef  Trust  or  some  of  its  agencies.  If  he  wants  anything 
in  the  iron  and  steel  trade  there  is  only  one  seller.  If  he  wants 
tobacco  he  must  go  to  the  American  Tobacco  Company.  If  he 
wants  sugar,  to  the  American  Sugar  Company  or  the  Oxnard  Com- 
pany, and  the  rumor  is  that  the  two  are  about  coming  to 
make  a  still  more  perfect  monopoly.  The  anthracite  coal  trade  is 
practically  under  one  head.  I  read  in  the  paper  while  I  am  dicating 
this  article,  of  the  formation  of  a  lead  trust  with  sixty  million 
dollars  of  capital,  intended  to  absolutely  control  and  monopolize 
the  production  and  sale  of  another  of  our  most  important  metals. 
We  in  New  York  City  are  confronted  with  a  real  estate  trust  of 
such  gigantic  proportions  that  the  time  does  not  seem  to  be  far 
ahead  when  we  of  our  town  will  have  one  universal  landlord  who 
can  fix  his  rents  at  his  own  rates.  The  production  of  the  other 
necessities  of  life  is  being  rapidly  taken  over  by  giant  corporations 
and  their  production  and  sale  monopolized.  Where  it  will  stop  no 
one  knows,  but  if  the  growth  of  monopoly  should  continue  for 
twenty  years  more  at  the  rate  that  it  has  been  going  on  for  five 
years  past,  we  shall  not  be  far  from  one  industrial  corporation 
which  will  control  the  production  and  fix  the  prices  of  every  neces- 
sity and  luxury  of  modem  life.  The  worst  phase  of  monopoly — 
worse  even  than  thirty-cent  beef  and  twenty-dollar  coal — ^is  the 
monopoly  of  employment.  It  is  fast  commg  to  the  point  where 
anyone  who  seeks  employment  can  find  only  one  employer.  If 
he  is  an  artisan  in  the  iron  or  steel  trade  he  must  go  to  the  Sted 
Trust  If  he  is  a  butcher  he  must  go  to  the  Beef  Trust.  If  he 
belongs  to  some  other  trade,  then  to  the  ccxnbination  that  controls 
it.  If  he  does  not  commend  himself  to  his  trust — ^if  it  does  not 
like  the  color  of  his  hair  or  the  style  of  his  cravat — ^he  can  go  out 
and  starve.    If  the  march  of  combination  goes  on  till  there  is  only 
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one  industrial  combination  controlling  all  production^  then  there 
will  be  only  one  employer  in  all  the  land,  and  whether  the  ordinary 
man  outside  the  combination  shall  be  allowed  to  work  for  his  daily 
bread  or  condemned  to  starve,  will  depend  upon  the  will  or  the 
whim  of  a  single  man  at  the  head  of  a  single  corporation. 

Our  fathers  rose  in  their  majesty  and  their  might  against  the 
despotism  of  George  the  Third,  but  the  infatuated  English  king 
was  guilty  of  nothing  more  serious  than  an  attempt  to  make  the 
people  of  the  colonies  pay  a  few  hundred  dollars  in  taxes  on  tea, 
against  their  protest.  Many  of  us  now  think  that  His  Majesty 
George  the  Third  presented  not  nearly  so  serious  an  issue  to  our 
fathers  as  His  Majesty  Mr.  J.  Pierpont  Morgan  presents  now  to 
their  sons. 

The  question  has  become  such  an  important  one  that  it  has 
been  the  burden  of  the  message  of  the  President  of  the  United 
States,  and  half  the  statesmen  of  the  land  are  wrestling  with  it  as 
best  they  can,  to  try  to  find  a  solution  of  the  problem. 

I  believe  that  the  solution  we  are  seeking  is  to  be  found  in  the 
twelve  words  of  the  Constitution  of  the  United  States  which  I 
quoted  at  the  banning  of  this  article.  I  can  think  of  no  other 
twelve  words  in  the  literature  of  the  language  we  speak  that  mean 
so  much  to  the  welfare  of  our  nation  and  the  happiness  of  our  race. 
If  I  am  right  as  to  the  untold  power  for  good  that  they  confer  upon 
the  National  Congress  and  the  National  Government,  their  far- 
reaching  power  to  cure  the  social  ills  of  the  beginning  of  the 
twentieth  century,  and  the  close  way  in  which  they  fit  the  trust 
question  of  to-day,  there  is  nothing  in  the  way  of  Constitutional 
change  to  be  desired. 

The  effect  of  this  provision  of  the  Constitution  is  practically  to 
abolish  State  lines  and  State  jurisdiction  so  far  as  trade  and 
commerce  are  concerned,  whenever  Congress  chooses  to  exercise 
its  jurisdiction  in  the  premises. 

The  railroads  are  the  great  instruments  of  commerce  to-day, 
but  there  is  no  railroad  system  of  any  importance  that  does  not 
extend  through  half  a  dozen  States.  The  coast  steamers  and  ves- 
sels are  also  important  instruments  of  commerce,  and  there  is 
hardly  a  line  of  steamers  along  the  coast  that  has  its  two  termini 
in  the  same  State.  The  internal  waterways  are  still  of  immense 
importance.  The  commerce  of  the  Great  Lakes  exceeds  that  of 
any  other  body  of  water  of  the  same  acreage  in  the  world,  and 
the  commerce  of  the  Great  Lakes  is  nearly  all  interstate  commerce. 
The  navigable  part  of  the  Hudson  River,  it  is  true,  is  between  New 
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York  City  on  the  south  and  Troy  and  Albany  on  the  north,  but  the 
Greater  Erie  Canal  which  New  York  State  is  about  to  build  will 
extend  the  commerce  of  the  river  so  that  it  will  reach  from  Sandy 
Hook  to  Duluth,  and  the  stream  which  Hendrik  Hudson  discovered 
will  be  a  most  important  artery  of  interstate  commerce.  The 
Mississippi  is  navigable  from  the  wheatfields  of  Minnesota  to 
the  ricefields  of  Louisiana,  and  all  along  the  way  is  an  artery  of 
interstate  commerce.  Even  the  trolley  roads,  which  are  now 
important  freight  carriers,  are  coming  to  cover  long  stretches  and 
to  extend  from  State  to  State. 

Transportation  is  now  almost  entirely  in  the  hands  of  corpora* 
tions.  The  process  of  the  combination  of  transportation  companies 
has  been  going  on  at  such  a  rate  during  the  last  few  years  that  some 
of  the  organizations  thus  created  have  become  colossal,  and  the 
power  which  they  exercise  in  many  States  is  always  supreme  and 
sometimes  dangerous,  almost  beyond  the  power  of  words  to  express. 

Not  only  is  the  transportation  part  of  interstate  commerce  in 
the  hands  of  great  corporations,  but  the  production  of  the  things 
transported  is  in  great  measure  in  the  hands  of  great  corporations 
whose  business  is  by  no  means  confined  to  any  one  State.  The 
Standard  Oil  Company  would  do  but  a  small  part  of  its  business 
if  it  had  to  sell  in  Pennsylvania  all  the  oil  that  it  produced  in  that 
State,  all  Ohio  oil  in  Ohio,  Indiana  oil  in  Indiana,  and  Texas  Oil 
in  Texas.  Ninety  per  cent  of  the  anthracite  coal  which  is  produced 
by  corporations  operating  in  Pennsylvania,  finds  its  market  in 
other  States.  The  woolen  mills  which  are  operated  by  corporations 
in  New  England  and  Pennsylvania,  and  the  cotton  mills  by  cor- 
porations in  the  South,  find  a  large  part  of  their  market  in  other 
States  than  those  in  which  their  manufacturing  operations  are  con- 
ducted. The  wheat  crop  of  the  Dakotas  is  made  into  flour  by 
corporations  at  Minneapolis,  and  the  com  crop  of  Kansas,  Nebraska 
and  Iowa  is  made  into  whiskey  and  glucose  by  corporations  at 
Lx)uisville  and  Buffalo,  and  then  these  manufactured  products  are 
marketed  through  all  the  arteries  of  interstate  commerce  in  all 
parts  of  the  American  nation.  Only  a  small  fraction  of  the  fruits 
of  California  and  Florida — much  of  which  is  produced  by  cor- 
porations—could find  a  market  within  those  States,  and  the  cotton 
of  the  South  is  manufactured  into  cloth  by  corporations  and  sent 
wherever  the  American  flag  floats.  The  United  States  Steel  Com- 
pany has  its  plants  in  many  of  the  States  and  its  customers  in 
every  part  of  the  American  continent.  The  Amalgamated  Copper 
C(xnpany  produces  copper  in  half  a  dozen  States  and  sells  it  in 
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forty  States.  The  General  Electric  Company  makes  its  goods  in 
Schenectady  and  sells  them  in  every  State  and  Territory  in  the 
Union.  The  corporations  of  Grand  Rapids,  Michigan,  make  a 
dozen  times  more  furniture  than  all  Michigan  could  use,  and  the 
carpet  mills  of  Pennsylvania  supply  a  continent.  The  American 
Tobacco  Company  buys  the  tobacco  of  half  a  dozen  States  and 
sells  it  everywhere.  The  Beef  Trust  buys  the  cattle  of  the  West 
and  sells  steaks  and  roasting  pieces  in  the  East.  The  Ice  Trust 
cuts  its  ice  on  the  Kennebec  and  sells  it  all  along  the  coast  from 
Boston  to  Texas.  The  Paper  Trust  buys  the  spruce  logs  of  Maine 
and  the  Adirondacks  and  sells  the  product  wherever  newspapers 
are  printed  throughout  the  land.  It  is  not  alone  transportation 
companies  and  producers  that  do  interstate  commerce,  but  far  the 
larger  part  of  the  business  of  the  merchants  of  the  land  is  interstate 
business.  New  York  and  Boston,  Philadelphia,  Baltimore,  Chicago 
and  St.  Louis  would  be  small  cities  indeed  if  their  trade  were 
c(mfined  to  New  York  State,  Massachusetts,  Pennsylvania,  Mary- 
land, Illinois  and  Missouri.  This  mercantile  business  is  coming 
more  and  more  to  be  transacted  by  corporations.  Nearly  all  of 
the  wholesale  establishments  and  most  of  the  retail  department 
stores  are  now  under  corporate  management.  The  business  part- 
nership is  disappearing  and  the  business  corporation  is  coming  to 
take  its  place. 

The  power  to  regelate  commerce  among  the  several  States  in 
the  United  States  is  practically  the  power  to  regulate  all  trade  and 
commerce  in  the  United  States.  The  jurisdiction  is  over  the  trader 
as  well  as  the  trade — ^the  living  instrument  as  well  as  the  dead 
object — ^and  while  there  is  some  trade  and  commerce  that  is  confined 
to  one  State,  there  are  few  traders  who  do  not,  either  in  their  buying 
or  their  selling,  engage  in  some  form  of  interstate  commerce,  and 
in  many,  if  not  in  most  cases,  the  interstate  part  of  the  business  is 
the  most  important  part  of  it.  The  power  to  regulate  "commerce 
among  the  several  States"  carries  with  it,  therefore — ^through  the 
power  over  the  trader  as  well  as  the  trade — ^power  enough  over 
the  commerce  that  is  carried  on  within  the  State  itself  to  practically 
control  it. 

I  do  not  see  why  Congress  cannot,  if  it  chooses,  prescribe 
what  kind  of  commerce  shall  be  carried  on  between  one  State  and 
another,  under  what  condition  it  shall  be  carried  on  and  hy  what 
class  of  persons  or  corporations.  It  may,  if  it  will,  provide  that  no 
commerce  among  the  several  States  shall  be  carried  on  by  any 
corporation,  and,  as  the  great  includes  the  less,  it  may  prescribe 
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the  kind  of  corporation  that  may  engage  in  interstate  commerce, 
the  manner  of  its  incorporation  and  the  kind  of  executive  or 
judicial  supervision  that  shall  be  extended  over  it,  and  it  may 
adopt  the  most  stringent  regulations  to  prevent  its  exercising 
anything  like  a  monopoly  in  the  business  in  which  it  is  engaged. 

After  Congress  has  exhausted  its  power,  the  only  field  left  for 
unoKitrolled  corporations  will  be  the  trade  done  by  traders  whose 
trade  is  confined  to  a  single  State.  Such  a  corporation  would  be 
too  small  to  excite  apprehension. 

The  danger  which  confronts  us  is  from  the  corporation  whose 
operations  are  extensive  enough  and  exclusive  enough  to  constitute 
a  monopoly,  and  such  a  corporation  must  of  necessity  engage  in 
interstate  commerce.  The  clause  in  the  Constitution  which  we  are 
considering  gives  us,  therefore,  right  in  hand,  the  most  powerful 
of  weapons  to  use  against  monopolies.  There  is  no  weapon  devised 
by  the  reformer  of  this  present  generation  of  trusts  anything  like  so 
effective  for  the  purpose  as  this  weapon,  forged  a  hundred  yean 
before  the  first  trust  had  its  beginning. 

Let  Congress,  for  instance,  pass  a  law  as  follows: 
''Be  it  enacted,  etc. 

Section  i.  No  corporation  shall  engage  in  commerce 
between  any  one  State  and  any  other  State  if  in  its 
organization  or  its  methods  of  doing  business  it  creates 
or  tends  to  create  a  monopoly,  either  in  the  production  or 
distribution  of  products,  or  increases  or  tends  to  increase, 
the  prices  of  such  products  beyond  what  such  prices  would 
be  were  it  not  for  such  corporation  or  the  business  trans- 
acted by  it. 

Section  2.    The  Circuit  Court  of  the  United  States 
shall  have  jurisdiction  at  the  suit  of  any  interested  party, 
or  of  the  Attorney-General  on  behalf  of  the  United  States, 
to  entertain  suit  for  an  injunction  to  i:estrain  the  violation 
of  the  provisions  of  this  Act,  or  any  of  them,  or  for  dam- 
ages for  such  violation,  or  both,  and  to  render  appropriate 
judgment  in  such  suit." 
As  I  construe  the  interstate  commerce  clause  of  the  Constitution, 
such  a  statute  is  not  only  clearly  within  the  power  of  Congpress  to 
pass,  but  is  only  a  partial  and  incomplete  exercise  of  that  power. 

The  statute  that  I  propose  differs  from  the  bills  lately  introduced 
in  the  House  of  Representatives,  or  the  legislation  recommended 
by  the  President  in  his  message,  as  well  as  from  that  asked  for  by 
the  Interstate  Commerce  Commission,  in  that  it  goes  farther.    Com- 
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merce,  as  usually  conducted,  involves  a  seller,  a  buyer  and  a  carrier. 
The  remedies  proposed  have  been  against  the  carrier.  I  propose  to 
reach  the  buyer  and  the  seller — ^particularly  the. seller — ^as  well.  I 
think  the  carrier,  against  whom  all  the  penalties  are  projected,  is 
the  most  innocent  of  the  three  parties.  There  was  a  time  when 
more  or  less  powerful  monopolies  flourished  by  reason  of  favoritism 
in  railroad  transportation  and  rebates  on  rates  of  freight.  In  those 
days  the  carrier  had  the  upper  hand  of  the  producer.  To-day  the 
producer  controls  the  carrier,  and  the  greatest  and  most  dangerous 
trusts  to-day  will  smile  at  the  suggestion  of  legislation  proposed 
against  transportation  companies  and  send  their  lobbies  to  Wash* 
ington  to  help  pass  the  bills.  The  attempt  to  punish  the  carrier 
for  carrying  trust-made  goods  might  do  a  gjeat  deal  to 
embarrass  transportation  companies,  but  would  not  be  likely  to 
accomplish  much  in  the  way  of  disarming  the  producing  com- 
binations of  their  power.  If  a  railroad  company,  when  freight 
was  offered  to  it,  had  to  trace  its  history,  and  then  pass  judgment 
on  the  character  of  the  party  that  gave  it  being,  railroading  would 
become  difficult,  but  the  combinations  would  probably  find  some 
other  way  to  distribute  their  goods.  President  Roosevelt's  recom- 
mendation of  absolute  equality  of  rates  of  freight,  is  good  so  far 
as  it  goes,  but  it  does  not  reach  the  real  evil.  Here  again  the 
trusts  would  smile  and  send  their  lobbies  to  help  pass  the  bills. 
The  real  sinners  are  the  producing  combinations,  which  have  ab- 
sorbed their  competitors  and  become  monopolies.  In  my  judgment, 
we  should  proceed  against  the  real  sinning  producer,  rather  than 
against  the  comparatively  mnocent  distributor. 

The  thing  to  be  desired,  of  course,  is  legislation  that  shall  curb 
the  evils  of  the  monopolies  without  embarrassing  trade  that  is 
legitimate  and  beneficial  to  the  community.  The  question  with 
the  ancient  kings  was  how  to  cut  off  heads  enough  to  save  the 
throne  without  cutting  off  so  many  as  to  weaken  the  nation.  The 
question  with  Congress  is  how  to  restrain  monopoly  without  re- 
straining trade.  Trade  is  the  life-blood  of  the  nation,  monopoly 
a  disease  that  kills.  How  shall  we  cure  the  disease  without  draining 
the  life-blood? 

It  seems  to  me  that  a  statute  in  the  form  that  I  have  suggested, 
would  accomplish  the  desired  result.  If  it  were  found  that  the 
l^slation  restricted  legitimate  trade  too  much,  it  could  be  modified. 
If  it  should  be  found  that  it  was  not  trenchant  enough  to  restrain 
the  evils  of  monoplies,  it  could  be  extended. 
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I  hardly  need  to  say  that  the  form  of  my  proposed  statute  is 
suggestive  only.  I  do  not  think  the  man  lives  who  could  to-day 
formulate  the  terms  of  the  final  act  on  that  subject.  Legislation 
no  less  than  organisms  is  the  product  of  evolution.  In  Instating 
on  a  new  subject  the  legislator  has  to  feel  his  way.  He  will 
inevitably  make  mistakes  in  matters  of  detail  and  form,  and  can 
only  learn  how  best  to  reach  the  desired  result  through  the  school 
of  experience.  I  am  very  far  from  thinking  that  I  have  formulated 
a  statute  which  Congress  will  pass,  as  it  stands,  and  which  would 
remain  unamended,  even  if  Congress  should  adopt  it.  I  think, 
however,  I  am  on  the  right  track  and  that  the  legislation  proposed 
is  in  the  right  direction. 

It  may  be  objected  that  the  authority  to  institute  suits  con- 
templated tmder  such  an  act  should  be  given  to  the  Attorney- 
General  alone,  and  that  the  courts  should  not  be  open  to  private 
parties  who  may  consider  themselves  aggrieved.  Such  seems  to  be 
the  view  of  President  Roosevelt.  On  this  subject,  however,  I  take 
issue  with  him.  I  think  that  any  citizen  who  is  aggrieved  should 
have  the  right  to  seek  for  himself  the  remedy  which  the  statute 
gives,  and  that  the  courts  should  be  open  to  him  for  that  purpose. 
I  do  not  think  that  serious  abuse  would  result.  We  can  imagine, 
it  is  true,  how  a  corporation  attempting  to  do  a  legitimate  business 
might  be  required  to  meet  a  multitude  of  baseless  suits,  and  that 
fair  trade  wouM  suffer.  I  do  not  think,  however,  that  this  would 
happen.  Numerous  statutes  have  been  passed  in  this  country  which 
would  be  open  to  the  same  theoretical  criticism,  but  in  practice  no 
such  evil  results  have  been  found  to  follow  their  adoption.  The 
American  citizen  is  not  a  litigious  being.  He  has  no  hankering 
after  a  lawsuit.  He  accepts  one  if  it  is  forced  upon  him  as  he  does 
the  smallpox,  and  makes  the  best  of  it,  but  he  is  prone  rather  to 
suffer  wrong  than  to  seek  redress.  Then,  too,  the  burden  of  such 
a  suit  would  be  greater  than  the  ordinary  citizen  would  be  willing 
to  accept,  unless  he  had  very  strong  ground  for  it.  I  do  not  think 
that  any  considerable  abuse  of  the  process  of  the  court  would 
result  in  the  practical  operation  of  the  law.  If  it  were  found  that 
such  abuse  did  result,  then  limitations,  conditions  or  restrictions 
could  be  imposed  upon  the  right  of  a  citizen  to  sue  in  his  own 
name.  It  will  be  time  enough  to  impose  these,  however,  when  the 
necessity  becomes  apparent. 

Of  one  thing  I  am  firmly  convinced,  and  that  is,  that  whatever 
remedy  is  adopted  to  cure  the  trust  evil  from  which  the  community 
suffers,  the  application  of  the  remedies  should  be  in  the  hands  of 
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the  courts  rather  than  of  the  executive  department  of  our  govern- 
ment. The  training  of  the  lawyer  leads  him  always  to  favor  judicial 
rather  than  executive  remedies.  The  proposed  statute  puts  the 
power  in  the  hands  of  the  court  to  judicially  investigate  and  render 
judgment.  I  think  that  the  rights  of  the  people  and  the  interests 
of  trade  will  be  safer  in  judicial  than  in  executive  hands,  and  that 
we  can  trust  the  courts  of  the  nation  to  so  interpret  and  administer 
a  statute  of  this  nature  as  to  give  to  the  community  and  the  country 
the  benefits  that  it  is  intended  to  confer,  and  save  them  from  the 
evils  that  might  otherwise  attend  it.  Ours  is  a  judge-governed 
land.  It  is  a  land  of  liberty  because  it  is  a  judge-governed  land. 
Despotism  has  flourished  only  where  the  executive  has  over- 
shadowed the  judiciary.  The  courts  are  the  bulwarks  of  our  in- 
stitutions, the  safe-guards  of  Anglican  liberty.  In  this  day  when 
our  nation  and  our  race  are  confronted  with  a  new  evil,  we  may 
well  turn  to  the  courts  of  justice  for  a  remedy.  If  there  must  be 
— ^and  it  seems  there  must — ^an  increase  in  the  functions  of  govern- 
ment, let  that  increase  be  on  the  judicial  rather  than  on  the 
executive  side.  Let  it  be  the  courts  rather  than  the  executive 
departments  that  receive  the  increment  of  power. 

Walter  S.  Logan. 


ISO  YALE  LAW  JOURNAL. 


THE  WORK  OF  A  SCHOOL  OF  LAW." 


Mr.  Vice  Chancellor,  Ladies  and  Gentlemen: 

In  coming  here  today,  as  a  Saxon  stranger,  to  speak  before  the 
University  of  Wales,  I  desire  in  the  first  instance  to  congratulate  the 
University  in  general,  and  the  College  at  Aberystwyth  in  particular, 
on  the  creation  of  its  new  Law  School. 

The  people  of  Wales,  like  the  people  of  Scotland,  have  ever 
shown  a  zeal  for  education,  in  advance,  I  grieve  to  say,  of  the  ma- 
jority of  Englishmen.  And  it  is  no  longer  necesary  now,  as  it  was 
on  October  2Sth,  1758,  when  Dr.  Blackstone  rose  to  deliver  the 
first  Vinerian  lecture  in  the  University  of  Oxford,  for  anyone  to 
argue  that  the  common  law  of  England  is  a  subject  which  may 
properly  be  included  in  the  curriculum  of  a  university.  Wales  has 
now  its  University,  and  that  University  could  not  long  exist  without 
a  Faculty  of  Law.  Still  I  cannot  but  feel  that  the  University  College 
of  Wales  has  done  a  plucky  and  a  patriotic  thing  in  establishing 
here  in  the  far  west  at  Aberystwyth  a  School  of  Law — a  teaching  and 
not  merely  an  examining  body — ^  School  with  two  professors,  whose 
lectures  will  include  the  law  of  imperial  Rome  as  well  as  that  of 
modem  England,  who  will  not  neglect  that  somewhat  neglected 
science,  jurisprudence,  but  will  also  correct  and  expand  its  academic 
propositions  by  the  practical  study  and  comparison  of  the  legal  sys- 
tems actually  prevailing  in  the  British  Empire,  on  the  Continent, 
and  in  the  United  States  of  America. 

Many  legal  writers  have  dwelt  on  the  dismay  and  discourage- 
ment that  attend  the  commencement  of  the  study  of  the  law,  when 
that  study  is  commenced  in  the  old-fashioned  way.  A  lad  fresh  from 
school  is  placed  in  his  father's  office ;  he  is  caught  up  at  once  in  a 
whirlpool  of  business  unintelligible  to  him;  he  is  set  to  copy  out 
certain  common  forms  of  conveyancing;  as  a  relaxation  he  may 
accompany  the  managing  clerk  when  he  goes  to  issue  a  writ.  No 
one  in  the  office  has  any  spare  time  to  explain  to  him  the  elements 
either  of  the  theory  or  the  practice  of  the  law ;  these  he  must  dimly 
discover  for  himself  as  best  he  may,  with  the  result  that  his  original 

*Aii  address  read  by  Hon.  W.  Blake  Odgers,  K.C.,  to  the  new  Law  School 
of  the  University  of  Wales,  at  Aberystwyth,  October,  1902. 
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discoveries  will  probably  be  erroneous  or  only  half  true.  Many  a 
practitioner,  educated  in  this  way,  suffers  all  his  life  from  wrong 
ideas  which  became  rooted  in  his  mind  when  he  was  in  his  teens, 
and  which  no  subsequent  training  can  wholly  eradicate.  But  here 
the  future  practitioner  will  be  started  on  the  right  road,  a  road 
which  avoids  the  Slough  of  Despond ;  he  will  be  shown  a  map  of  the 
district  and  taught  how  the  land  lies  before  he  begins  his  journey; 
if  there  must  be  peas  in  his  shoes,  the  professor  will  kindly  boil  his 
peas  for  him  before  he  starts. 

Your  students,  as  a  rule,  will  enter  here  when  they  are  young, 
for  there  is  a  good  deal  of  law  to  be  learnt.  But  they  must  first 
receive  a  sufficient  training  in  general  Arts  subjects ;  this  you  will 
secure  by  requiring  them  to  pass  a  matriculation  examination.  They 
will  then  proceed  to  the  degree  of  L.  L.  B.,  which  will  save  the 
future  solicitor  two  years  of  his  articles.  The  future  barrister  can 
keep  terms  at  the  Temple  while  reading  here  for  his  degree. 

It  is  unnecessary,  then,  for  me  to  urge  upon  you  the  need  of 
a  School  of  Law,  for  yours  is  already  an  accomplished  fact;  the 
only  School  of  Law  in  the  Principality.  But  I  propose  this  afternoon 
to  tell  you  what  I  humbly  conceive  the  work  of  a  School  of  Law 
should  be;  I  shall  even  venture  to  state  the  methods  by  which  I 
think  such  work  can  best  be  done.  I  am  fully  aware,  of  course, 
that  such  subjects  include  many  debatable  points — that  men,  at  least 
as  capable  of  judging  as  I  am  myself,  will  probably  differ  from  me  in 
many  particulars.  But  that  is  no  reason  why  I  should  not  state  my 
views  for  what  they  are  worth.  And  I  think  it  is  better  to  state  them 
boldly  and  baldly,  so  that  there  can  be  no  mistake  about  my  mean- 
ing, than  to  hedge  them  about  with  saving  generalities  so  as  to 
deprecate  criticism  from  any  quarter.  But  please  do  not  think  when 
in  a  few  minutes  you  hear  me  laying  down  the  law  bluntly  and  curtly 
in  the  imperative  mood,  that  I  wish  to  dictate  to  others,  or  that  I  am 
not  ready  to  listen  to  all  that  may  be  urged  in  answer  to  the  opinions 
which  you  have  rashly  invited  me  to  inflict  upon  you  today. 

L 

What,  then,  is  the  work  that  lies  before  this  School  of  Law  ? 

Its  first  and  foremost  duty  will  be  to  train  future  practitioners, 
to  teach  them  how  to  learn  law. 

First,  it  must  teach  them  our  legal  language;  it  must  teach 
them  the  true  signification  of  the  terms  which  they  will  have  to  use 
in  practice  hereafter.  They  must  know  exactly  what  is  meant  by 
an  "easement"  or  an  "estate  in  fee  simple."    And  they  must  learn 
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to  use  such  words  with  accuracy  and  precision ;  they  must  not  regard 
"devise"  and  "demise"  as  interchangeable  terms.  Above  all,  they 
must  learn  always  to  use  the  same  word  in  the  same  sense.  Dif- 
ferent lawyers  seem  to  attach  different  meanings  to  the  same  word ; 
nay,  often  the  same  man  will  use  the  same  word  in  different  senses. 
Nothing  leads  to  confusion  of  thought  so  much  as  this  looseness  of 
nomenclature. 

Hence,  whenever  a  teacher  in  addressing  beginners  has  occasion 
to  use  such  phrases  as  "mesne  profits"  or  "days  of  grace,"  he  should 
always  stop  to  make  sure  that  they  understand  the  meaning  of  those 
words  before  he  proceeds  to  state  the  law  relating  to  them.  Some 
students  are  most  ingenious ;  they  have  gjeat  powers  of  invention ; 
and  will  assign  to  such  terms  very  remarkable  meanings  of  their  own. 
Others  will  be  content  to  repeat  them  like  parrots  without  any  idea 
as  to  their  proper  use. 

Next,  the  teacher  should  make  clear  to  these  beginners  what  I 
may  call  "elementary  legal  notions."  For  instance,  he  should  teach 
them  to  distinguish  "accident"  from  "negligence,"  and  "n^ligence** 
from  "fraud."  And  he  should  teach  them  that  there  is  no  such 
thing  as  "legal  fraud"  or  "constructive  fraud."  Fraud  is  fraud ;  the 
word  means  in  law  exactly  what  it  means  in  ordinary  English,  and 
always  did  mean  that  till  certain  Chancellors  and  Vice-Chancellors 
took  to  calling  any  conduct  of  which  they  disapproved  "equitable 
fraud."  Then  teach  them,  if  you  can,  what  the  word  "malice"  means 
in  law,  and  above  all  teach  them  that  there  is  no  such  thing  as  "mal- 
ice in  law" — that  phrase  has  been  a  stumbling  block  gratuitously 
placed  in  the  path  of  the  student  for  more  than  a  century. 

Next,  you  must  state  to  the  student  in  clear  bold  language  of 
your  own  the  elementary  principles  of  our  law,  as  it  at  present 
stands.  Do  not  worry  him  at  the  same  time  with  history;  that 
should  come  later.  The  existing  law  is  one  thing ;  how  and  by  what 
stages  it  came  to  be  the  existing  law  is  another.  Teach  him  first 
what  you  conceive  to  be  the  present  law.  And  state  it  to  him  so  far 
as  posible  in  your  own  words.  Do  not  string  together  scraps  and 
tags  from  different  judgments  delivered,  one  fifty,  one  a  hundred 
years  ago.  Above  all,  do  not  read  them  sections  from  Acts  of  Par- 
liament. They  will  have  to  suffer  all  the  rest  of  their  lives  from  the 
involved  and  tortuous  style  in  which  our  l^slature  thinks  fit  to  issue 
its  edicts  to  the  people.  Spare  them  this  yet  a  while  1  Avwd,  too, 
the  ancient  phraseology  so  incessantly  repeated  in  our  text-books. 
Do  not  talk  to  banners  about  a  "tabula  in  naufragio,"  or  tell  them 
that  the  grantee  to  uses  in  an  ordinary  settlement  of  real  estate  is 
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merely  "a  conduit  pipe";  most  students  find  these  time-honored 
metaphors  more  difficult  to  understand  than  the  propositions  which 
they  are  supposed  to  elucidate.  I  camiot  conceive  why  English  law 
should  be  taught  in  bad  Latin.  I  am  sure  that  much  of  the  difficulty 
which  a  beginner  experiences  when  he  has  to  grapple  with  the  rule 
in  Shelley's  case  is  caused  by  the  words  "either  mediately  or  imme- 
diately/' which  invariably  occur  in  the  statement  of  that  proposition. 
The  student  never  saw  the  word  "mediately"  before;  and  has  no 
idea  what  it  means ;  yet  he  is  afraid  to  ask  for  an  explanation. 

And  do  not  teach  doubts  to  your  younger  students.  There  is 
plenty  of  law  that  is  absolutely  fixed  and  clear.  The  "uncertainty 
of  our  law"  is  grossly  exaggerated  by  ignorant  persons.  I  always 
find  that  the  uncertaintly  is  in  the  so-called  "facts."  In  ninety-nine 
cases  out  of  one  hundred  the  law  is  clear  enough;  the  trouble  is 
caused  by  the  witnesses  not  swearing  up  to  their  proofs.  If  the 
facts  suggested  in  the  brief  are  proved  to  the  satisfaction  of  the 
jury,  then  a  man  in  good  practice  has  seldom  any  serious  doubt 
about  the  law  applicable  to  those  facts ;  though  he  may  not  know 
at  first  just  where  to  find  it  clearly  stated. 

But  here  in  your  School  of  Law  I  would  advise  you  (if  I  may)  to 
leave  "moot  points"  and  other  "apices  jurist'  till  the  men  reach  their 
third  or  fourth  year.  Teach  the  younger  men  what  the  tmdoubted 
law  is ;  it  will  take  them  quite  two  years  to  master  that.  State  it  to 
them  in  clear  general  propositions;  and  illustrate  those  general 
propositions  by  decided  cases  drawn  from  the  reports.  Whenever 
you  lay  down  a  rule,  you  should  also  give  an  example.  State  to  them 
the  actual  facts  of  some  decided  case  and  leave  them  to  say  whether 
the  action  will  lie  or  not  in  that  case.  If  they  decide  it  will,  then  alter 
one  fact;  will  the  action  still  lie?  If  so,  take  away  or  add  another 
element  of  the  cause  of  action— does  that  bring  the  case  across  the 
dividing  line?  In  this  way  they  will  learn  the  exact  limits  of  the 
rule  of  law  laid  down,  and  will  also  learn  to  apply  that  rule  to  vary- 
ing set  of  facts.  With  beginners  you  must  pursue  deductive 
methods. 

Later  on,  when  the  frame  work  is  put  together,  when  the  stud- 
ent knows  the  outline  of  the  law  of  England,  then  precisely  the 
reverse  method  can  be  employed.  Now  the  student  should  be  urged 
to  dig  in  the  rich  mines  of  English  case-law.  Set  him  to  study  four 
or  five  decided  cases  apparently  in  conflict;  bid  him  evolve  from 
them  the  ratio  decidendi,  the  guiding  principle,  the  rule  of  law  which 
underlies  them  all.  This  is  work  which  has  constantly  to  be  done 
in  practice.    Every  lawyer  writing  an  opinion,  every  legal  writer 
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composing  a  law  book,  every  judge  preparing  a  judgment,  must 
go  through  this  process.  It  is  right,  therefore,  that  the  more  ad- 
vanced students  should  attempt  this.  Encourage  them  by  all  means, 
after  they  are  familiar  with  the  general  outline  of  the  law,  to  recon- 
cile and  distinguish  apparently  conflicting  decisions,  to  discuss  moot 
points  of  law,  to  argue  cases  as  in  court,  to  write  essays  on  l^;ai 
subjects.  Teach  beginners  merely  the  results  at  which  you  have 
arrived.  But  to  the  more  advanced  students  explain  the  method  by 
which  you  have  arrived  at  those  results,  and  invite  them  to  embark 
on  similar  journeys.  Teach  them  how  to  find  out  the  law  for  them- 
selves. Teach  them  where  to  look  for  it.  Teach  them,  too,  how 
to  state  their  argument  and  how  to  marshal  and  present  their  facts. 

If  this  Law  school  does  nothing  more  than  teach  the  future  prac- 
titioners of  Wales  to  think  clearly,  and  to  express  themselves  clearly, 
to  state  facts  clearly  and  in  proper  order,  whether  in  a  speech  or  a 
letter,  in  instructions  or  in  the  recitals  of  a  deed,  it  will  have  done 
the  State  good  service  and  saved  much  public  time. 

While  thus  sketching  out  the  training  of  the  intending  practi- 
tioner at  college,  I  do  not  for  one  moment  underrate  the  value  of 
''practice."  No  man  is  fully  competent  to  act  either  as  a  barrister 
or  a  solicitor  till  he  has  been  brought  into  contact  with  actual  cases 
that  are  coming  before  the  law  courts,  or  has  helped  in  the  prepara- 
tion of  legal  documents  which  are  really  needed  by  actual  clients. 
There  are  also  many  practical  details  which  can  only  be  properly 
mastered  when  the  student  is  engaged  in  the  work  of  a  solicitor's 
office  or  a  barrister's  chambers.  These  the  law  school  will  wisely 
neglect.  But  it  will  ever  strive  to  prepare  the  student  for  contact 
with  the  business  of  the  profession ;  and  so  to  prepare  him  that  he 
may  quickly  grasp  the  meaning,  and  thoroughly  appreciate  the  im- 
portance, of  even  technical  details  when  he  meets  them  in  actual 
practice. 

II. 

But  a  school  of  law  will  not  confine  itself  to  training  future 
practitioners.  It  aspires  also  to  teach  the  principles  of  our  law  to 
laymen,  and  to  laywomen.  Every  citizen,  whether  male  or  female, 
should  have  some  acquaintance  with  the  laws  by  which  he  or  she  is 
governed,  and  which  he  (though  not  yet  she)  has  some  share  in 
making.  The  laws  of  this  country  are  not  the  exclusive  property  of 
any  special  clique  or  class ;  they  are  not  the  perquisite  of  any  par- 
ticular profession ;  they  are  the  heritage  of  the  nation  as  a  whole. 
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Therefore  the  nation  should  take  a  pride  in  its  property,  and  make 
some  effort  to  understand  its  value. 

And  in  former  days  it  did  so.  In  Saxon  times  the  jury 'were 
judges  of  law  as  well  as  of  fact.  The  Norman  barons  knew  their 
exact  rights,  and  refused  to  change  the  law  of  England  at  the 
bidding  of  the  clerical  canonists:  "Nolumus  leges  Angliae  mutare 
quae  usifatae  sunt  et  approbatae."  In  the  days  of  Queen  Elizabeth 
a  lad  from  Stratford-on-Avon,  who  ran  away  to  London  because 
he  had  been  out  poaching,  yet  knew  so  much  of  the  law  that  some 
of  his  misg^ded  admirers  actually  assert  that  his  plays  were  written 
by  a  Lord  Chancellor.  Falkland  and  Hampden  knew  the  laws  of 
their  country  and  fought  for  them  sturdily  and  well.  During  the 
sixteenth  and  seventeenth  centuries  some  years  study  at  an  Inn  of 
Court  was  the  natural  finish  to  a  liberal  education.  But  that  is  not 
so  now.  Our  laity  seem  to  have  abandoned  any  attempt  to  compre- 
hend even  the  outline  of  the  system  by  which  they  are  governed, 
or  rather  by  which  they  are  supposed  to  govern  themselves.  Our 
law  is  to  them  a  matter  of  indifference.  They  take  no  interest  in  it, 
except  when  they  abuse  it  and  ignorantly  declare  it  unjust. 

This  is  matter  for  regret,  though  the  cause  of  it  is  not  far  to 
seek.    The  law  of  England  is  worth  studying.    It  embodies  the  tradi- 
tions and  instincts  of  a  noble  people  that  has  ever  sturdily  main- 
tained its  rights.    To  us  the  whole  world  has  come  for  lessons  in  the 
law  of  freedom.    And  shall  we  now  pretend  that  this,  our  birthright, 
is  valueless  ?    The  genius  of  the  English  race,  its  manners  and  cus- 
toms and  modes  of  thought,  the  growth  of  its  civilisation  as  well  as 
the  development  of  its  constitution,  are  best  learnt  from  its  litiga- 
tion and  its  legislation.    Our  law  is  not  a  thing  of  today ;  it  is  not  the 
product  of  one  period ;  it  has  broadened  slowly  down  from  precedent 
to  precedent.    The  trained  intellects  of  a  long  series  of  most  capable 
judges,  lawyers  and  legislators,  have  been  for  centuries  busy  in  its 
amendment.     It  is  a  thing  of  native  growth;  not  a  ready-made 
importation,  nor  a  Code  Napoleon  suddenly  imposed  by  an  Emperor 
on  his  people.    And  yet,  while  still  retaining  what  was  valuable  in 
the  former  law,  it  has  never  been  unduly  reluctant  to  accept  sug- 
gested improvements  from  any  source.    It  has  assimilated  what  was 
best  in  Roman  law,  in  Teutonic  custom,  and  in  the  Maritime  laws 
of  Oleron  and  Rhodes.    We  can  trace  in  it  the  gradual  interweaving 
of  the  Saxon  law  with  the  feudal  system  which  the  Conqueror 
introduced;  we  see  how  both  these  subsequently  were  modified  by 
the  rise  of  commerce.    Our  law  is  full  of  human  interest;  it  is  a 
living  and  a  growing  thing,  which  has  spread  and  grown,  and  still 
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will  spread  and  grow,  with  the  social  development  of  the  people. 
The  law  of  England  is  worth  knowing  for  itself  alone. 

Again,  the  study  of  the  law  is  of  great  value  as  an  educational 
factor.  I  should  place  it  next  after  mathematics  and  classics,  and  be- 
fore natural  science,  as  a  training  for  the  mind.  It  supplies  all 
the  fundamental  requisites  of  a  good  education ;  for  it  tends  to  de- 
velop and  enlarge  the  mind,  and  to  quicken  and  invigorate  its 
powers.  It  requires  an  intellect  of  no  mean  order  to  grasp  the  rules 
and  fundamental  notions  of  our  jurisprudence,  to  distinguish  true 
from  false  analogies,  to  draw  correct  inferences  from  evidence  and 
to  reason  justly  and  readily  on  questions  which  are  not  concluded 
by  authority,  or  on  which  the  reported  decisions  of  our  judges  ap- 
pear to  clash.  Moreover,  from  the  law — ^if  properly  taught — the 
student  learns  an  invaluable  lesson :  how  to  ''sift  facts,"  that  is,  in 
the  first  place,  to  reject  much  unnecessary  recrimination,  charge  and 
countercharge,  and  narrow  down  the  dispute  to  the  real  question 
which  has  raised  the  controversy  between  the  parties ;  and  next,  to 
disentangle  from  a  crowd  of  irrelevant  details  the  facts  that  are  ma- 
terial to  the  question  in  issue.  Then  comes  a  further  mental  process, 
equally  valuable,  equally  difficult  to  learn  elsewhere,  namely,  the 
application  to  these  material  facts  of  the  appropriate  rule  or  prin- 
ciple which  guides  us  to  the  right  conclusion.  These  lessons  will 
be  useful  in  every  scientific  study,  and  in  every  problem  of  a  busy 
life. 

And  if  we  descend  to  more  utilitarian  consideraticms,  it  is  surely 
the  interest,  as  well  as  the  duty,  of  every  English  citizen  to  under- 
stand the  law  by  which  England  is  governed.  That  law  is  not  only  a 
most  interesting  product  of  the  human  mind;  it  has  at  the  same 
time  a  direct  practical  bearing  on  our  health  and  wealth,  on  our 
means  of  livelihood  and  our  personal  happiness.  It  regulates  all  our 
social  concerns.  How  can  a  man  adequately  and  intelligently  dis- 
charge his  various  duties  as  a  citizen,  how  can  he  share  in  local  gov- 
ernment or  take  his  part  in  the  administration  of  justice,  without 
some  knowledge  of  the  law — in  its  principles,  if  not  in  its  prac- 
tice? Each  one  of  us  is  liable  to  be  called  as  a  witness,  or  to  serve 
on  a  jury,  or  to  be  made  a  guardian  of  the  poor ;  each  one  of  us  ulti- 
mately must  become  either  a  testator  or  an  intestate.  We  might  be 
asked  to  stand  for  Parliament ;  we  might  be  made  an  executor  or  a 
trustee,  or  worse  still,  a  defendant  in  a  law-suit.  Is  it  not  wise  to 
prepare  ourselves  for  these  various  calamities?  Is  it  too  much  to 
say  that  some  knowledge  of  the  law  is  the  best  introduction  to  the 
living  business  that  goes  on  around  us,  the  best  preparation  for  the 
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actual  affairs  of  life  ?  In  all  the  infinite  variety  of  human  concerns, 
law  has  a  finger.  The  progress  and  well  being  of  a  nation  depend 
largely  on  its  legal  system.  It  is  right  then  that  a  school  of  law 
should  not  be  merely  a  training  ground  for  future  lawyers,  but 
should  open  its  doors  to  all  future  citizens  of  the  state. 

And  in  the  phrase  "future  citizens"  I  include  women  as  well  as 
men.  I  have  the  honor  to  be  a  graduate  of  an  ancient  and  learned 
University  which  refuses  to  allow  the  letters,  B.  A.,  to  be  placed 
after  the  name  even  of  a  young  lady  whose  place  in  the  Mathemat- 
ical Tripos  was  "above  the  Senior  Wrangler" !  But  in  the  Univer- 
sity of  Wales  men  and  women  stand  in  all  respects  on  equal  footing. 
And  I  see  no  reason  why  women  should  not  know  some  law,  though 
they  cannot  act  as  advocates.  A  married  man  dies  unexpectedly; 
his  widow  is  suddenly  called  upon  to  take  command  of  his  family 
and  his  affairs.  At  a  mcmient  when  she  is  overwhelmed  with  pri- 
vate sorrow  she  is  called  upon  to  deal  with  questions  of  probate  duty 
and  partnership  law,  of  trustee  investments,  of  specific  legacies  and 
the  guardianship  of  young  children;  and  she  cries,  "Why  was  I 
not  told  about  all  this  before?"  Even  a  spinster  must  live  somewhere, 
and  must  pay  her  bills;  she  will  be  none  the  worse  for  knowing 
something  about  a  lease  and  a  cheque.  Moreover,  the  legislature  has 
at  last  admitted  that  a  married  woman  is  capable  to  some  extent  of 
managing  her  own  affairs.  If  so,  should  she  not  be  taught  what  her 
rights  are  over  her  separate  estate?  A  learned  note  to  Blackstone's 
Commentaries  quotes  a  writer  of  the  fifteenth  century  who  states 
in  so  many  words  that  "it  does  not  appear  to  me  unseemly  that 
women  should  know  law;  for  it  is  written  concerning  the  wife  of 
John  Andreas,  the  commentator,  that  she  was  so  learned  in  both  the 
dvil  and  the  canon  law  that  she  dared  to  teach  publicly  in  the 
schools."*  I  myself  examined  and  presented  for  her  degree  at  the 
University  of  London  a  young  lady  who  took  first  class  honors  in  the 
L.  L.  B.  examination,  beating  all  the  men  but  one.  So  who  shall 
say  that  the  twentieth  century  may  not  rise  to  the  level  of  the  fif- 
teenth, and  see  a  lady  professor  expounding  the  Common  Law  of 
England  to  a  class  at  Aberystwyth.  Professors  Brown  and  Levi 
must  look  to  their  laurels ! 

*  "  Nee  videtur  incongruum  mulieres  habere  peritiain  juris,  Legitur  enim 
de  uxore  Joannis  Andreae  glossatoris,  quod  tantam  peritiam  in  utroque  jure 
habuit,  ut  publice  in  scholia  legere  ausa  sit."— Bernadinus  de  Busd ;  Mariale, 
part  IV,  senn.  9. 
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IIL 

Then,  again,  there  is  research  work  to  be  done.  A  law  school 
may  do  much  to  improve  and  extend  our  knowledge  of  the  existing 
law  and  of  the  history  of  our  law.  Such  work  as  my  friend,  Pro- 
fessor Maitland,  has  done  at  Cambridge  is  invaluable,  beyond  all 
praise  from  me.  But  there  is  room  for  many  laborers  in  that  field. 
And  there  are  other  fields  awaiting  Welsh  followers  of  Savigny, 
Austin,  and  Maine. 

First  comes  Jurisprudence, — a  science  which  can  only  be  ade- 
quately studied  in  detail  by  those  who  are  already  acquainted  with 
more  than  one  system  of  law.  The  province  of  this  science  was  most 
accurately  determined,  its  boundaries  marked  out  with  most  exact 
precision,  by  John  Austin  some  seventy  years  ago.  But  the  interven- 
ing area  has  not  yet  been  occupied  by  buildings  of  much  actual  utility. 
We  need  now  a  more  prsLCtical  jurisprudence — ^a  scientific  statement 
of  the  elementary  principles  which  underlie  all  modem  legal  systems 
— a  true  primer  of  the  law.  Next,  there  is  much  work  to  be  done  in 
the  field  of  comparative  law.  Every  lawyer  in  practice  should  be  ac- 
quainted with  some  system  of  law  besides  his  own.  Such  knowledge 
will  help  him  in  his  practice;  it  will  clear  his  ideas ;  it  will  suggest  to 
him  many  an  argument  and  apt  illustration ;  it  will  give  him  a  wider 
grasp  of  general  principles.  And  the  means  are  close  at  hand.  If 
we  keep  to  these  islands  alone — England,  Scotland,  Ireland,  the  Isle 
of  Man,  and  the  Channel  Islands — we  meet  with  very  various  rules 
of  law  and  procedure.  It  is  startling  to  an  English  lawyer  to  learn 
that  in  Jersey  legal  documents  require  no  stamp,  that  in  Guernsey  a 
land  owner  cannot  dedicate  a  highway  to  the  use  of  the  public,  and 
that  in  Scotland  a  husband  who  is  found  guilty  of  adultery  is  still 
liable  to  be  treated  as  civilly  dead.  While  if  we  extend  the  field  of 
view  till  it  covers  the  whole  British  Empire,  we  shall  find  every  vari- 
ety of  modem  civilized  law  and  many  specimens  of  ancient  law  still 
in  force — Hindu  and  Mahomedan  law  in  India,  Roman-Dutch  law^  in 
Cape  Colony,  French  law  in  Quebec  and  Mauritius,  and  many  an- 
other variety ;  while  each  member  of  the  new  Australian  Federation 
has  a  legal  system  of  its  own.  And  how  much  depends  on  the  way  in 
which  these  various  bodies  of  law  are  administered  by  Englishmen 
abroad.  In  many  of  our  recent  acquisitions  any  careless  disregard 
of  local  law  and  custom  might  create  disaffection,  or  even  arouse 
revolt.  Now  add  the  present  law  of  France,  Germany,  Switzerland 
and  the  United  States ;  and  from  the  apparent  conflict  of  laws  extract 
the  common  substratum,  the  essential  elements  of  civilized  law ;  and 
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the  problem  of  jurispradence  is  solved.  You  have  arrived  at  the 
true  Jus  gentium.  You  have  refined  away  the  dross  of  antiquated 
technicality,  the  accidents  of  local  custom,  and  only  the  pure  gold 
is  left. 

And  now  we  enter  the  field  of  Legal  History.  The  study  of  the 
various  existing  bodies  of  law  must  provoke  the  question:  How 
did  all  these  differences  arise?  Whence  did  these  various  systems 
spring?  First  in  importance  comes  the  history  of  our  own  law.  We 
sadly  need  a  good  modem  text-book  on  this  subject.  I  do  not  mean 
by  this  a  book  on  Constitutional  History.  The  men  and  women  who 
study  at  this  University  are  of  course  taught  the  English  Constitu- 
tion ;  as  it  is  and  as  it  was.  Nor  do  they  neglect,  I  trust,  the  kindred 
study  of  the  laws  affecting  local  government.  The  future  District  or 
County  Cotmcillor  must  learn  what  are  the  powers  and  what  are  the 
duties  of  those  important  bodies  which  hold  in  their  hands  the  health 
and  comfort  of  each  neighborhood.  And  the  History  of  Local  Gov- 
ernment in  England  and  Wales  deserves  attention  also.  But  apart 
from  the  existing  law  of  the  Constitution,  apart  from  Constitutional 
History,  apart  from  Local  Government,  stands  the  History  of  our 
Private  Law.  Look  at  the  changes  which  the  last  century  saw  in  the 
law  of  libel,  in  the  law  of  husband  and  wife,  in  the  law  of  master  and 
servant.  What  a  flood  of  light  these  changes  throw  on  the  social  his- 
tory of  the  period  I  What  an  advance  they  show  in  the  morality,  in 
the  sense  of  justice  and  fair  dealing,  and,  I  may  add,  in  the  common 
sense  of  the  English  nation  I 

Is  the  same  advance  to  be  traced  in  other  nations?  For  this 
we  must  study  the  History  of  Continental  Law;  we  must  see  how 
France  and  Germany  have  dealt  with  the  problems  of  capital  and 
labor,  husband  and  wife,  master  and  man.  How  do  they  manage 
their  prodigals  and  lunatics,  their  habitual  drunkards  and  their  hab- 
itual criminals  ?  Have  they  pursued  the  same  path  as  we  have  or 
adopted  methods  of  their  own  ?  We  may  learn  much  of  the  national 
characteristics  of  these  nations  from  the  temper  in  which  they  respec- 
tively approach  such  questions.  We  may  learn,  too,  how  the 
methods  which  they  did  adopt  have  answered.  Have  they  been 
effectual,  or  have  they  only  aggravated  the  evils  which  they  were 
intended  to  remedy  ?  It  is  possible — I  state  this  proposition  mildly — 
it  is  possible  that  foreign  nations  may  have  found  the  true  solution 
of  some  difficulties  which  still  trouble  us. 

The  English  law  of  landlord  and  tenant  works  fairly  well  in 
England;  in  Ireland  it  provoked  ill  feeling,  disaffection,  agrarian 
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outrage.  Under  the  later  Roman  emperors  the  peasant  who  tilled 
the  soil  paid  his  landlord  a  fixed  proportion  of  each  year's  crop.  This 
form  of  tenancy  still  lingers  in  the  south  of  Europe;  the  metayer 
tenant  is  the  direct  descendant  of  the  Roman  colonus  medietarius; 
he  pays  the  landlord  half  the  value  of  whatever  the  land  has  pro- 
duced. I  am  informed  that  a  precisely  similar  form  of  tenancy 
exists  among  the  natives  of  Ceylon.  And  such  an  arrangement, 
so  widely  spread,  seems  fairer  to  the  tenant  than  our  system  which 
compels  him  to  pay  the  same  amount  of  rent,  in  bad  years  as  in  good. 
Yet  on  the  other  hand  it  may  be  that  such  a  system  does  not  pro- 
vide the  same  stimulus  to  exertion  on  the  part  of  the  tenant  as  would 
arise  from  the  necesity  of  his  paying  a  fixed  rent. 

Again,  take  the  law  of  the  family  in  France,  which  is  very  dif- 
ferent from  our  own,  and  which  is  indeed  at  once  the  cause  and  the 
effect  of  that  devout  family  aflFection  which  stands  to  many  French- 
men in  the  place  of  a  religion,  in  France  a  fatner  cannot  wholly 
disinherit  his  children ;  a  husband  must  make  some  provision  for  his 
widow ;  if  he  does  not,  the  law  will  do  it  for  him.  Is  this  better  or 
worse  tnan  our  system  which  allows  a  man  to  leave  not  a  penny  to 
wife  or  child  but  to  bestow  all  his  property  on  some  unworthy  mis- 
tress or  on  a  hospital  for  cats — a  system  which  drives  our  judges  to 
find  undue  influence,  and  our  juries  to  discover  traces  of  insanity,  in 
cases  where  a  proper  will  would  pass  muster.  When  the  University 
of  Wales  has  produced  a  clear  and  simple  History  of  the  Law  of 
England,  it  must  next  embark  on  the  Comparative  History  of  the 
Laws  of  Modem  Nations. 

You  are  thinking,  no  doubt,  that  I  have  set  you  two  pretty  tough 
jobs.  Well,  so  I  have.  But  this  new  law  school  is  going  to  aim  high. 
'AUy  ApuirtiSuv  will  be  its  motto.  There  is  however  one  little  frag- 
ment of  legal  history  which  is  specially  for  you. 

Wales  possesses  three  most  valuable  ancient  codes  written  in  the 
Welsh  tongue — ^the  Code  of  Venedotia  (or  North  Wales >,  the  Code 
of  Demetia  (or  South  Wales),  and  the  Code  of  Gwent  (or  South-east 
Wales).  There  seems  no  reason  to  doubt  either  their  authenticity 
or  antiquity ;  and  that  being  so,  they  prove  that  a  higher  degree  of 
civilization  existed  in  Wales  in  the  eleventh  and  twelfth  centuries 
than  one  had  previously  imagined.  These  three  codes  are  now  dis- 
tinct and  independent,  but  they  are  all  avowedly  founded  on  one  code, 
said  to  have  been  made  by  King  Howel  the  Good  with  the  help 
of  his  wise  men  at  the  White  House  on  the  Taff ,  during  Lent  in  the 
year  A.  D.  943.  There  were  probably  still  earlier  compilations  of 
Celtic  custom,  as  it  is  expressly  stated  in  the  preface  to  the  Venedo- 


WORK  OF  A  SCHOOL  OF  LAW.  141 

tion  Code  that  "the  wise  men  there  assembled  examined  the  ancient 
laws,  some  of  which  they  suffered  to  continue  unaltered,  some  they 
amended,  others  they  entirely  abrogated,  and  some  new  laws  they 
enacted." 

I  invite  you  to  embark  on  a  quest  in  search  of  these  "ancient 
laws'*  which  existed  before  A.  D.  943.  By  collating  the  three  codes 
that  we  have  and  noting  where  they  agree,  you  could  probably  recon- 
struct, out  of  the  portions  comon  to  all  three,  the  original  Code  of 
King  Howel  Dda.  But  ancient  customs  die  hard;  they  constantly 
crop  up  again.  Hence  it  is  by  studying  where  the  three  codes  differ 
that  you  may  hope  to  arrive  at  the  pre-existing  ancient  laws  of  the 
Britons  which  the  wise  men  wished  to  abrogate.  These  would  be 
worth  discovering.  It  would  be  interesting,  too,  to  ascertain  what  im- 
pression, if  any,  had  been  made  on  the  laws  of  the  ancient  Britons  by 
the  laws  of  the  Romans  during  their  occupation  of  the  island  and 
also  by  contemporary  Saxon  custom. 

I  said  just  now  that  I  thought  a  beginner  should  not  be  set  to 
study  our  existing  law  and  its  history  at  the  same  moment.  First 
one  and  then  the  other ;  and,  in  my  opinion,  some  knowledge  of  our 
present  law  should  precede  the  study  of  its  history.  The  existing 
law  can  be  stated  clearly — at  all  events,  in  outline — without  any  ref- 
erence to  the  earlier  law  on  the  subject.  And  in  a  student's  book 
it  should  be  stated  so.  Suppose  a  workman  has  been  injured 
through  the  negligence  of  the  foreman  in  superintendence  over  him. 
Can  he  recover  damages  from  their  common  employer?  This  ques- 
tion can  now,  at  all  events,  be  answered  without  repeating  the  long 
story  of  the  doctrine  of  "common  employment."  And  I  venture  to 
think  that  just  as  a  solicitor  would  reply  to  this  workman,  so  ought 
the  professor  to  teach  those  who  are  beginning  the  study  of  our  law. 
He  ought  to  tell  them  the  net  result  of  the  mixture  of  common  law 
and  statute.  If  he  is  writing  a  book  for  beginners  he  should  state 
the  existing  law  in  his  own  words  in  big  print  at  the  head  of  each 
chapter,  the  history  can  be  stated  subsequently  in  different  type.  The 
air  we  breathe  is  more  wholesome  mixed;  we  do  not  want  a  pro- 
fessor to  divide  it  back  into  oxygen  and  hydrogen  before  we  swal- 
low it. 

I  admit  that  no  lawyer  is  fully  equipped  till  he  knows  both  the 
existing  law  and  its  history.  So  no  lady  is  fully  dressed  for  a  ball 
till  she  has  on  two  gloves — ^a  right-hand  glove  and  a  left-hand  glove. 
But  I  defy  her  to  put  on  both  at  once. 

Over  and  over  again  I  have  been  assured  by  students  that  a  ten- 
ant-in-tail can  bar  the  entail  as  soon  as  he  has  issue  bom  alive  that  * 
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could  inherit.  In  vain  I  tell  him  that  that  may  have  been  the  law 
once,  say  in  the  days  of  King  Henry  III,  but  that  it  is  not  the  law 
now.  They  look  at  me  with  an  incredulous  smile;  and  refer  me  to 
that  excellent  compendium,  "Williams  on  Real  Property."  And 
there  no  doubt  the  proposition  on  which  they  rely  is  to  be  found  at 
the  beginning  of  the  chapter  on  Estates  Tail.  Of  course  the  learned 
author  later  on  explains  how  the  law  was  altered  in  the  reign  of  Ed- 
ward I,  and  many  times  since  then.  But  the  busy  student  does  not 
trouble  about  that ;  he  has  found  one  clear  and  intelligible  statement 
at  the  beginning  of  the  chapter;  the  rest  makes  no  impression  on 
him ;  he  regards  it  merely  as  variations  of  the  same  air  or  motif;  he 
perfers  it  as  he  heard  it  first  in  the  overture ;  and  so  he  sticks  to  that  I 
You  see,  if  on  my  journey  to  this  town  I  had  read  and  tried  to 
remember  ever)rthing  stated  in  the  "Gossipping  Guide  to  Wales" 
about  every  place  of  interest  on  the  route,  I  should  not  be  left  with 
any  clear  recollection  of  the  three  pages  about  Aberystwyth  to  which 
place  I  have  now  arrived.  And  yet  it  is  just  those  three  pages  that 
would  be  of  the  most  use  to  me  today. 

IV. 

Lastly,  this  School  of  Law  will,  I  trust,  aid  in  giving  to  our  law 
a  better  form  and  a  clearer  expression.  That  is  what  both  students 
and  practitioners  need  most.  I  am  far  from  saying  that  the  sub- 
stance of  the  law  of  England  is  perfect ;  each  of  us  no  doubt  thinks 
that  he  could  improve  it  in  one  or  two  particulars,  though  others 
would  probably  differ  from  him  as  to  those  very  matters  and  prefer 
the  law  as  it  stands.  Such  amendments  should  be  made,  if  at  all, 
with  caution  and  deliberation,  and  after  careful  inquiry  as  to  what 
the  law  on  the  point  really  is ;  for  our  present  law  is  far  more  just 
and  far  more  sensible  than  most  people  imagine.  Talk  of  the  Roman 
law  I  Ours  is  infinitely  superior.  The  law  of  England^ — when  once 
we  can  find  out  what  is  is — is  the  best  and  noblest  system  which  this 
world  has  ever  seen.  But  it  is  sadly  defective  in  its  arrangement  and 
the  manner  of  its  expression.  The  great  advantage — ^and  I  think  I 
may  say  the  only  advantage — which  the  Roman  law  possesses  over 
ours  is  that  Justinian  had  the  sense  to  commission  an  eminent  jurist 
to  write  an.  elementary  institutional  work,  which  should  be  an  outline 
and  introduction  to  the  whole  law.  And  further,  he  had  the  sense  to 
have  this  institutional  work  passed  into  what  was  equivalent  to  an 
Act  of  Parliament,  without  allowing  any  layman  to  tinker  at  it.  That 
is  what  we  need  today,  a  Tribonian  I 
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It  is  essential  to  the  welfare  of  the  community  that  in  every  state 
there  should  exist  an  authoritative  body  of  law,  readily  accessible, 
easily  intelligible,  and  strictly  and  impartially  enforced.  That  our 
law  is  strictly  and  impartially  enforced,  no  one  will  deny;  in  its 
substance,  I  repeat,  it  is  as  logical  and  as  enlightened  as  any  body 
of  law  which  has  ever  existed  on  this  earth.  But  it  is  not  easily 
intelligible,  by  laymen  at  all  events,  and  it  is  not  readily  accessible 
to  either  laymen  or  lawyers. 

Why  is  this?  Why  is  our  law  so  devoid  of  scientific  arrange- 
ment ?  Why  is  it  so  difficult  to  find  an  exact  and  authoritative  pro- 
nouncement of  what  we  all  know  is  the  law  ? 

There  are  many  possible  answers  to  these  questions.  But  per- 
haps the  chief  reason  for  this  sad  lack  of  form  is  that  our  law  has 
come  to  us  from  so  many  and  from  such  different  sources.  The  law 
of  England  is  largely  derived  from  antecedent  custom.  Much  of  it, 
and  I  may  say  the  most  valuable  part  of  it,  was  custom  before  it  was 
made  law.  In  Norman  times  legal  writers  incorporated  in  their 
text  books  large  portions  of  the  Roman  law,  and  declared  that  these 
were  also  the  law  of  England.  As  civilization  advanced,  our  judges 
endeavored  to  mitigate  the  rigor  and  the  technicality  of  the  common 
law  by  means  of  legal  fictions.  Subsequently  the  same  object  was 
attained  in  part  by  means  of  a  separate  Court  of  Equity.  Later 
judges  regarded  the  decisions  of  their  predecessors  as  precedents, 
which  they  were  bound  to  follow  in  similar  cases ;  and  in  following 
them  they  often  extended  them.  But  now  changes  in  the  law  of 
England  are  made  almost  entirely  by  statute. 

And  what  is  the  result  ? 

There  are  more  than  1,600  text  books  in  Messrs.  Stevens  &  Sons' 
list ;  and  one  must  consult  the  last  edition ;  for  it  is  unsafe  to  rely  on 
an  edition  of  a  text  book  six  years  old.  There  are  now  in  the  library 
of  the  Middle  Temple  at  least  2,000  volumes  of  reports  of  English 
cases  alone ;  and  in  any  one  of  these  may  lurk  a  decision  or  a  dictum 
which  may  be  cited  in  court  on  any  given  point  of  law.  But  worse 
than  this  is  the  unnecessary  number  of  hastily-drafted  and  ill-con- 
sidered statutes  which  throw  the  law  into  confusion.  Every  year 
adds  more  than  a  hundred  enactments  to  the  Statute  Book ;  enact- 
ments often  passed  in  the  dead  of  night  by  men  who,  as  a  rule,  are 
ignorant  of  the  law,  and  who  are  content  to  trust  to  a  general  certifi- 
cate from  the  member  in  charge  of  the  bill,  that  'Hhe  law  of  it  is  all 
right."  Few  of  these  statutes  are  preceded  by  any  serious  attempt 
to  master  the  law  already  existing  on  the  subject.  Very  few  of 
those  who  vote  for  a  particular  measure  have  realized  the  precise 
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eflfect  and  meaning  of  the  enactment  which  they  are  helping  to  carry 
into  law.  Legislation  is  the  only  trade  which  requires  no  appren- 
ticeship I 

Our  law  making  is  at  present  at  a  low  ebb.  Our  legislative  ma- 
chinery is  out  of  gear,  and  does  its  work  badly.  It  turns  out  a  quan- 
tity of  material;  but  it  is  poor  stuff,  not  closely  woven — ^not  good 
Welsh  flannel,  all  wool.  And  there  is  a  deal  too  much  of  it  produced. 
For  three  centuries  after  Parliaments  began  to  assemble  there  was 
very  little  legislation.    Now  there  is  undoubtedly  too  much. 

Hence  ignorance  of  law  is  very  excusable  in  the  present  day. 
How  can  we  expect  any  layman  to  study  our  law,  so  long  as  it  re- 
mains in  its  present  unscientific  and  unattractive  shape?  Can  he  wade 
through  thousands  of  statutes  or  through  tens  of  thousands  of  re- 
ported decisions?  Who  shall  warn  him  which  statute  is  obsolete, 
which  decision  overruled  ?  Who  shall  guide  him  to  the  proper  text 
book  to  suit  an  amateur?  Shall  he  for  pleasure  tmdertake  the  toil 
of  Leolin, 

''Mastering  the  lawless  science  of  our  law. 
That  codeless  myriad  of  precedent, 
That  wilderness  of  single  instances, 
Through  which  a  few  by  wit  or  fortune  led, 
May  beat  a  pathway  out  to  wealth  and  fame." 

Is  not  this  description  as  true  now  as  when  the  Laureate  wrote 
it  in  1865  ?  The  truth  is  that  the  present  condition  of  our  law  is  a 
bar  to  any  real  study  of  it  by  a  layman.  It  is  not  the  substance  of 
the  law,  but  the  way  in  which  it  is  presented  to  the  non-profes- 
sional man,  which  leads  him  to  despise  and  sometimes  even  to 
abuse  it. 

And  yet  all  the  time  the  state  insists  that  ignorance  of  the  law 
affords  no  excuse  for  any  breach  of  it.  The  prisoner  in  the  dock, 
the  defendant  in  a  law-suit  is  not  allowed  to  urge  in  his  defense  "I 
was  not  aware  that  I  was  breaking  the  law."  One  would  have 
thought  that  this  fact  alone  would  be  regarded  as  imposing  oa 
the  state  the  duty  of  expressing  its  commands  in  clear  and  unmis- 
takeable  language  and  of  rendering  them  widely  known.  But, 
if  so,  this  is  a  duty  which  at  present  the  state  wholly  ignores. 
It  makes  no  attempt  to  teach  the  law  to  the  people. 

And  it  is  not  only  the  non-professional  man  who  suffers.  The 
task  of  any  student  who  intends  to  practice  the  profession  of  the 
law  is  enormously  increased  by  its  unwieldy  bulk  and  want  of 
form.  But  it  is  to  the  lawyers  themselves  that  the  condition  of 
our  law  is  to  my  mind  especially  detrimental.     Every  year  it  be- 
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comes  more  and  more  difficult  for  any  solicitor  or  barrister  in 
active  practice  to  retain  familiarity  with  more  than  some  special 
branch  or  portion  of  the  law.  Any  comprehensive  study  of  the 
law  of  England  as  one  organized  and  compact  whole  is  at  present 
impossible  to  a  busy  man.  And  this  renders  it  so  difficult  for 
him  to  discover  and  apply  those  broad  common-sense  principles 
which  underlie  our  English  law.  A  real  grasp  of  the  primary 
principles  which  pervade  the  whole  field  of  law  is  rarely  attained 
by  a  man  who  has  thoroughly  mastered  only  a  portion  of  the 
subject.  Until  the  law  is  reduced  into  better  form  and  order, 
our  study  of  it  necessarily  must  be  fragmentary  and  probably  will 
be  unscientific;  and  our  analysis  and  definiticxi  of  legal  ideas 
will  be  neither  accurate  nor  precise. 

How  is  our  law  to  be  reduced  into  better  form  and  order? 
We  cannot  go  on  much  longer  as  we  are  doing  now.  Of  course 
the  proper  remedy  is  a  code.  Sooner  or  later  the  law  of  Eng- 
and  must  be  codified.  To  do  this  would  cost  the  nation  not 
one-tenth  of  the  price  of  a  single  ironclad.  And  it  would  be 
well  worth  the  money.  I  fully  admit  the  value  of  such  measures 
as  the  Bills  01  Exchange  Act,  the  Partnership  Act,  the  Sale  of 
Goods  Act,  and  others  recently  passed.  But  far  greater  bene- 
fits would  in  my  opinion  flow  from  a  systematic  and  organ- 
ized attempt  to  produce  a  series  of  such  Digests,  covering  the 
whole  ground,  and  arranged  in  some  scientific  order.  The  acts 
relating  to  a  given  subject  should  be  all  repealed  and  then  re- 
enacted  in  one  compendious  and  well  arranged  statute.  Such 
statutes  would  be  in  fact  installments  of  the  future  Code. 

In  the  meantime  much  may  be  dcxie  by  this  Law  School  and 
others  to  give  to  our  legal  system  lucid  expression  and  scientific 
arrangement.  And  then  when  our  law  is  made  clear  and  intel- 
ligible and  readily  accessible  to  all,  when  at  last  its  lack  of  form 
and  defects  of  expression  are  removed,  then  I  trust  English  men 
and  women  will  know  and  understand  its  principles,  and  everyone 
will  recognize  and  admit  that  the  law  of  England  is  logical,  sens- 
ible and  just.  W.  Blake  Odgers. 
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There  is  no  purpose  here  of  writing  a  biographical  sketch 
of  either  of  the  two  distii^^ished  men  whose  names  are  at  the 
head  of  this  paper — ^much  less  of  both  of  them.  A  few  sugges- 
tions connected  with  the  life  of  each  will  serve  the  present  pur- 
pose. All  lawyers  concede  that  James  Kent  and  Joseph  Story  were 
both  very  learned  lawyers  and  remarkable  men.  But  few  have 
secured  the  confidence  of  their  fellow  citizens  and  become  dis- 
tinguished so  early  in  life.  Kent  was  bom  sixteen  years  before 
Story,  and  lived  more  than  two  years  after  his  death.  Kent  g^d- 
uated  at  Yale  before  he  was  eighteen  years  of  age,  and  was  one 
of  the  founders  of  the  "Phi  Beta  Kappa"  society.  Story  gradu- 
ated at  Harvard  before  he  was  nineteen  years  of  age.  Both  con- 
tinued to  study  classical  and  literary  works  after  graduation.  Both 
were  admitted  to  the  bar  at  the  age  of  twenty-two.  Story  was 
elected  to  the  legislature  of  Masachusetts  at  the  age  of  twenty-six, 
and  Kent  was  elected  to  the  legislature  of  New  York  at  the  age 
of  twenty-seven.  Story  was  elected  to  Congress,  as  a  Republican* 
at  the  age  of  twenty-nine,  and  Kent  was  a  candidate  for  Congress 
on  the  Federal  ticket  and  defeated  at  the  age  of  thirty.  About  the 
same  time  Kent  was  made  Professor  of  Law  at  Columbia  College 
and  continued  in  that  position  for  five  years.  At  the  age  of  thirty- 
two  Story  was  again  elected  to  the  lower  house  of  the  legislature 
of  Massachusetts,  and  made  the  speaker  of  that  body;  and  after- 
wards, and  in  the  same  year,  he  was  appointed  by  President  Madi- 
son, as  Justice  of  the  Supreme  Court  of  the  United  States,  and 
took  his  seat  in  January,  1812.  At  the  age  of  thirty-three,  Kent 
was  again  elected  to  the  legislature,  and  in  the  same  year  he  was 
appointed  Master  in  Chancery,  and  the  year  following  he  was 
made  Recorder  of  the  City  of  New  York — ^both  of  which  positicms 
he  held  until  at  the  age  of  thirty-five  he  became  a  member  of  the 
old  Supreme  Court  of  the  State  of  New  York.  At  the  age  of 
thirty-seven,  Mr.  Justice  Story  wrote  the  opinion  of  the  court  in 
the  great  leading  case  of  Martin  v.  Hunter,  i  Wheaton  304,  323- 
362 — settling  the  question  of  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  in  certain  cases  decided  in  state 
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courts  of  last  resort  That  may  perhaps  be  regarded  as  his  ablest 
opinion.  At  the  age  of  forty  he  wrote  a  concurring  opinion  of 
forty-six  pages  in  the  celebrated  Dartmouth  Coll^fe  Case,  4 
Wheaton  518,  666-713,  which  some  have  claimed  to  be  equal,  if 
not  superior,  to  the  leading  opinion  of  Chief  Justice  Marshall  in 
the  same  case.  Pages  624-654,  Id.  The  Chief  Justice  cited  no 
authority,  except  two  references  to  Blackstone,  while  the  opinion  of 
Mr.  Justice  Story  is  enriched  by  the  citation  of  numerous  English 
cases  applicable  to  some  of  the  questions  involved.  At  the  age  of 
forty-one  Kent  was  made  Chief  Justice  of  the  old  Supreme  Court 
of  New  York;  and  he  continued  to  hold  that  position  until  he 
was  made  Chancellor  of  the  State  of  New  York  at  the  age  of  fifty- 
one  ;  and  he  continued  to  hold  the  office  of  Chancellor  until  he  was 
compelled  to  retire  at  the  age  of  sixty,  by  reason  of  an  absurd 
statute  then  in  force  in  that  state.  Thereupon,  and  after  sixteen 
years  of  service  in  a  court  of  law,  and  nine  years  service  in  a 
court  of  equity,  he  was  again  made  Professor  of  Law  in  Columbia 
College;  and  as  such,  he  carefully  wrote  and  delivered  to  the  stud- 
ents the  sixty-seven  lectures — ^now  known  as  Kent's  Commentaries 
— all  of  which  were  published  for  the  benefit  of  the  profession  on  or 
before  1830.  At  the  age  of  fifty,  Story  was  made  Professor  of 
Law  at  Harvard  University  at  an  annual  salary  of  $1,000,  and 
for  sixteen  years  he  gave  as  much  time  to  teaching  law  students 
and  writing  law  books  as  his  official  duties  would  permit.  The 
College  of  Law  grew  very  rapidly  from  one  to  one  hundred  and 
fifty-six  under  his  instruction.  During  that  time  he  wrote,  in  the 
order  named,  one  volume  on  the  law  of  Bailments,  two  on  Consti- 
tutional Law,  one  on  the  Conflict  of  Laws,  two  on  Equity  Jurispru- 
dence, one  on  Equity  Pleading,  one  on  Agency,  one  on  Partner- 
ship, one  on  Bills  of  Exchange  and  one  on  Promissory  Notes.  Such 
work  was  suddenly  brought  to  a  close  by  a  fatal  illness  at  the  age 
of  sixty-six.  A  few  days  after  his  death,  September  10,  1845,  Kent 
wrote  to  Mrs.  Story  this  touching  tribute:  "The  death  of  your 
husband  and  my  friend,  Mr.  Justice  Story,  has  filled  me  with  the 
deepest  commiseration  and  sorrow.  His  image  is  constantly  before 
mc,  and  I  respectfully  beg  leave  to  mingle  my  grief  and  sorrow  with 
yours.  He  was  one  of  the  rarest  and  best  friends  I  had  the  honor 
and  happiness  to  possess.  He  has  done  more  by  his  writing  and 
speeches  to  diffuse  my  official  and  professional  character  (far  mdeed 
beyond  my  deserts)  than  any  living  man.  My  obligations  to  him  are 
incalculable.  Permit  me  to  add  my  grateful  sense  of  his  inestimable 
worth  and  value,  in  the  purity  of  his  life,  his  domestic  and  social 
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virtues,  his  generous  and  liberal  feelings,  the  inexpressible  charm 
of  his  conversation,  his  varied  accomplishments,  his  wonderful 
diligence,  his  profound  learning  and  his  transcendent  genius." 
This,  manifestly,  refers  to  the  fact,  that  some  of  Story's  books  were 
not  only  in  popular  use  by  the  bench  and  bar  in  Great  Britain,  but 
were  translated  .into  German  and  French — and  in  them  were  fre- 
quent references  to  opinions  of  Kent— especially  while  at  the  head 
of  the  Court  of  Chancery  in  New  York.  So  popular  was  Story's 
Equity  Jurisprudence  in  Great  Britain,  that  an  "English  Edition" 
of  it  was  published  in  Lx)ndon  by  a  barrister  who  had  graduated  at 
Oxford,  and  was  a  member  of  the  Inner  Temple,  London,  as  late 
as  1884,  with  all  American  references  eliminated.  But  there  are 
eminent  lawyers  and  judges  in  England  who  have  a  higher  opinion 
of  Kent  as  a  jurist  than  of  Story.  This  is  apparent  from  a  letter 
which  I  hold,  of  which  the  following  is  a  copy : 

"2  December,  1898. 
"Dear  Chief  Justice: 

"I  have  read  with  great  interest  your  sketch  of  Scott  and  Mar- 
shall. I  knew  little  or  nothing  of  Marshall's  life  tho'  I  valued  his 
great  judgments  very  highly,  I  always  look  upon  him  and  Kent  as 
two  of  the  greatest  judges  of  whom  I  know  anything.  They  seem  to 
me  to  be  far  greater  men  than  Story  although  not  so  widely  known 
here  as  he.  Thanking  you  for  your  courtesy  in  sending  me  your 
Brochure,    I  remain. 

Yours  very  faithfully, 

Nath'l  Lindley^ 
Master  of  the  Rolls." 

The  writer  of  that  letter  has  since  become  Lord  Lindley  and  a 
member  of  the  Judicial  Committee  of  the  Privy  Council.  His  works 
on  the  Law  of  Partnership  and  the  Laiv  of  Companies  are  well 
known  to  the  American  Bar.  Lord  Chief  Justice  Denman  once 
wrote  to  Chancellor  Kent,  "acknowledging  the  indebtedness  of  the 
legal  profession  throughout  the  world,  to  him  for  his  able  Com- 
mentaries." 2  Barb.  Ch.  R.  646.  The  reason  why  Kent  stands  so 
high  in  the  estimation  of  lawyers,  is  well  stated  by  himself.  In 
speaking  of  his  work  as  a  member  of  the  Supreme  Court  of  the 
state,  he  said  "Many  of  the  cases  decided  during  the  sixteen 
years  I  was  in  the  Supreme  Court  were  labored  by  me  most  un- 
mercifully, but  it  was  necessary  under  the  circumstances,  in  order 
to  subdue  opposition.  We  had  but  few  American  precedents.  Our 
judges  were  democratic,  and  my  brother  Spencer  particularly,  of 
a  bold,  vigorous,  dogmatic  mind  and  overbearing  manner.     Eng- 
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lish  authority  did  not  stand  very  high  in  those  early  feverish  times, 
and  this  lead  me  a  hundred  times  to  attempt  to  bear  down  oppo- 
sition, or  shame  it  by  exhaustive  research  and  overwhelming  auth- 
ority. Our  jurisprudence  was,  on  the  whole,  improved  by  it.  My 
mind  certainly  was  roused,  and  was  always  kept  ardent  and  in- 
flamed by  collision." 

In  speaking  of  his  work  as  Chancellor,  he  said:  ''I  took  the 
court  as  if  it  had  been  a  new  institution,  and  never  before  known  in 
the  United  States.  I  had  nothing  to  g^ide  me,  and  was  left  at 
liberty  to  assume  all  such  English  Chancery  powers  and  jurisdic- 
tion as  I  thought  applicable  under  our  Constitution.  This  gave 
me  grand  scope,  and  I  was  checked  only  by  the  revision  of  the 
Senate,  or  Court  of  Errors.  I  opened  the  gates  of  the  court  imme- 
diately, and  admitted,  almost  gratuitously,  the  first  year,  eighty- 
five  counsellors,  though  I  found  there  had  not  been  thirteen  ad- 
mitted for  thirteen  years  before.  Business  flowed  in  with  a  rapid 
tide.  The  result  appears  in  the  seven  volumes  of  Johnson's  Chan- 
cery Reports." 

Such  study  for  twenty-five  years  upon  the  bench,  during  the 
formative  period  of  the  common  law  and  equity  jurisprudence  in 
the  state  of  New  York,  by  a  mind  so  richly  endowed,  necessarily 
resulted  in  a  profound  knowledge  of  numerous  branches  of  the 
common  law.  Upon  such  questions.  Lord  Lindley's  opinion  of 
Kent's  and  Story's  comparative  merits,  are  entitled  to  great  con- 
sideration; and  perhaps  ought  to  be  controlling.  But  it  does  not 
follow  that  Story  was  inferior  as  a  lawyer  and  judge.  Men  neces- 
sarily differ,  and  when  their  life  work  differs  so  widely,  they  cannot 
be  said  to  be  equal.  One  may  be  greatly  superior  upon  certain  sub- 
jects, and  the  other  upon  certain  other  subjects.  Coke  declared  in 
his  time,  that:  "If  all  the  reason  that  is  dispersed  into  so  many 
several  heads,  were  united  into  one,  yet  could  he  not  make  such 
a  law  as  the  law  of  England  is."  Certainly  no  one  will  claim  that 
Kent  or  Story  knew  all  the  law,  in  his  time. 

Story  was  a  member  of  the  Supreme  Court  of  the  United  States 
for  a  third  of  a  century ;  and  for  more  than  twenty-three  years  of 
that  time,  an  associate  and  intimate  friend  of  that  pre-eminent  con- 
stitutional jurist — Chief  Justice  Marshall,  who  desired  to  be  suc- 
ceeded by  him  as  Chief  Justice.  His  opinions  in  that  court  are  con- 
tained in  thirty-four  volumes  of  its  reports;  and  besides,  his  opin- 
ions in  the  inferior  Federal  courts  are  contained  in  eleven  volumes 
of  reports.  His  judicial  work  was  largely  devoted  to  Federal  ques^ 
tions,  and  upon  such  questions  neither  Lord  Lindley  nor  Lord 
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Chief  Justice  Denman,  nor  any  other  English  judge  or  barrister, 
would,  without  special  study  of  our  dual  system  of  state  and  na- 
tional government,  claim  to  be  a  competent  expert.  On  his  death, 
Chief  Justice  Taney  paid  him  a  beautiful  tribute,  and,  among  other 
things,  said:  "He  had,  indeed,  all  the  qualities  of  a  great  judge; 
and  we  are  fully  sensible  that  his  labors  and  his  name  have  contrib- 
uted largely  to  inspire  confidence  in  the  opinions  of  this  court,  and 
to  give  weight  and  authority  to  its  decisions/'  Perhaps  his  law 
books  of  greatest  merit  are  his  two  volumes  on  Constitutional  Law 
and  one  volume  on  the  Conflict  of  Laws.  This  last  volume  was 
dedicated:  'To  the  Hon.  James  Kent,  LL.  D."  The  first  case 
in  the  Supreme  Court  of  the  United  States  under  the  interstate 
commerce  clause  of  our  National  Constitution,  arose  before  Chan- 
cellor Kent,  in  1819.  Ogden  v.  Gibbons,  4  John.  Ch.  150.  Ogden 
filed  a  bill  in  equity  to  restrain  Gibbons,  of  Savannah,  Georgia,  from 
navigating  any  waters  within  the  jurisdiction  of  New  York  be- 
tween that  State  and  New  Jersey,  with  boats  moved  by  fire  or  steam, 
by  reason  ot  rights  claimed  by  Ogden  under  several  transfers  and 
acts  of  the  legislature  of  New  York,  purporting  to  give  Livingston 
and  Fulton  the  exclusive  right  of  navigating  in  all  such  waters 
with  boats  so  propelled,  for  a  term  which  would  not  expire  until 
1838;  and  which  right  had  been  assigned  to  Ogden.  The  defense 
was  the  unconstitutionality  of  such  acts  of  the  legislature.  At  the 
hearing  Chancellor  Kent  sustained  such  exclusive  right  and  held 
such  acts  of  the  legislature  valid,  and  made  the  temporary  injunc- 
tion perpetual.  Ogden  v.  Gibbons,  supra.  That  judgment  was 
affirmed  by  the  Court  of  Errors  of  New  York  in  1820.  Gibbons  v. 
Ogden,  17  John.  488.  On  writ  of  error  that  judgment  was  reversed 
by  the  Supreme  Court  of  the  United  States,  which  unanimously 
held,  that  such  acts  of  the  legislature  of  New  York,  were  repug- 
nant to  the  constitutional  clause  in  question,  so  far  as  they  prohib- 
ited vessels  licensed  according  to  the  laws  of  the  United  States 
for  carrying  on  the  coasting  trade,  from  navigating  such  waters  by 
means  of  fire  and  steam.  Gibbons  v.  Ogden,  9  Wheaton  1-240. 
The  logic  of  the  opinion  of  the  court  by  Chief  Justice  Marshall,  is 
to  the  effect,  that  interstate  commerce  is  trade — ^traffic  and  ccxn- 
mercial  intercourse  between  individuals  in  different  States  and 
includes  navigation  and  transportation.  In  other  words,  it  con- 
sists, in  part,  at  least,  in  the  purchase  or  obtaining  of  goods  or 
property  in  one  State  and  transporting  the  same  to  another  State; 
and  the  sale  or  disposition  of  the  same  in  such  other  State;  and  that 
the  whole  transaction  is  a  unit  which  concerns  the  people  of  more 


JAMES  KENT  AND  JOSEPH  STORY.  151 

than  a  single  State ;  and  hence  the  "power"  to  "regulate"  the  same, 
was,  by  the  Constitution  of  the  United  States,  expressly  delegated 
to  Congress,  and  to  that  extent,  the  same  was  surrendered  by  the 
several  States.  Sect.  8,  Art.  i..  Con.  U.  S.  This  is  made  plain 
by  a  great  number  of  adjudications  since  made  by  that  same  court 
— two  only  of  which  are  here  cited.  Bowman  v.  Chicago,  etc.  Ry. 
Co.,  125  U.  S.  465 ;  Lisy  v.  Hardine,  135  U.  S.  100.  See  2  Story 
on  Con.  Law,  Sees.  1056- 1067.  That  decision  in  Gibbons  v.  Ogden, 
was  a  death  blow  to  what  was  previously  miscalled  state  rights — 
so  far  as  the  regulation  of  "commerce  with  foreign  nations,  and 
among  the  several  states"  was  concerned.  It  was  made  in  1824  by 
an  able  court  composed  of  seven  members — ^two  of  whom  were 
Federalists  and  five  Republicans  appointed  as  follows:  John  Mar- 
shall and  Bushrod  Washington  by  President  John  Adams ;  William 
Johnson  and  Thomas  Todd  by  President  Jefferson ;  Gabriel  Duvall 
and  Joseph  Story  by  President  Madison  and  Smith  Thompson  by 
President  Monroe.  The  leading  opinion  by  Marshall,  C.  J.,  covers 
thirty-six  pages,  and  the  concurring  opinion  by  Mr.  Justice  John- 
son seventeen  pages.  The  decision  and  opinion  of  Chancellor  Kent, 
in  the  case,  was  based  upon  the  theory,  that  in  the  absence  of  ad- 
verse legislation,  by  Congress,  the  state  legislature  had  the  sovereign 
power  to  exclude  all  "commerce  with  foreign  nations  and  among 
the  several  states,"  except  such  as  was  carried  by  vessels  specifically 
authorized  by  the  State.  And  yet  Kent  was  an  ardent  Federalist 
who  rejoiced  when  Jefferson  was  defeated  by  John  Adams  for  the 
presidency;  and  had  carefully  studied  the  writings  of  John  Jay, 
James  Madison  and  Alexander  Hamilton  as  they  appear  in  the  Fed- 
eralist. January  21,  1830,  he  wrote  to  Daniel  Webster:  "That 
the  President  (Andrew  Jackson)  grossly  abuses  the  power  of 
removal  is  manifest,  but  it  is  the  evil  genius  of  democracy  to  be 
the  sport  of  factions.  Hamilton  said  in  the  Federalist,  in  his 
speeches,  and  a  hundred  times  to  me,  that  factions  would  ruin  us, 
and  our  government  had  not  sufficient  energy  and  balance  to  resist 
the  propensity  to  them,  and  to  control  their  tyranny  and  their  proflig- 
acy. All  theories  of  government  that  suppose  the  mass  of  the  peo- 
ple virtuous,  and  able  and  willing  to  act  virtuously,  are  plainly 
Utopian,  and  will  remain  so  until  the  Satumian  age."  That  he 
had  gn^eat  admiration  for  Hamilton,  who  was  six  years  his  senior, 
is  manifest  from  an  address  delivered  by  him  to  the  Law  Association 
of  New  York  City,  October  21,  1836,  and  which  may  be  found  in 
2  Columbia  Jurist,  113.  Hamilton  had  incurred  the  special  ill-will 
of  Burr,  who  belonged  to  the  opposite  political  party,  by  inducing 
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the  New  York  delegation  in  the  House  of  Representatives  in  Feb- 
ruary, 1801,  to  cast  the  vote  of  that  state,  on  the  thirty-sixth  ballot, 
for  Jefferson,  instead  of  Burr,  for  President  of  the  United  States; 
and  by  opposing  Burr  for  Governor  of  New  York  in  the  summer  of 
1S04,  until  at  last  Burr  challenged  Hamilton  to  fight  a  duel  which 
was  accepted,  and  the  latter  was  fatally  wounded  and  died  July  12, 
1804.  The  pretext  for  the  challenge  implicated  Kent  as  much  as 
Hamilton,  and  consisted  of  a  published  statement  over  the  signa- 
ture of  "Dr.  Charles  D.  Cooper,"  in  which  it  was  said,  that :  "Gen- 
eral Hamilton  and  Judge  Kent  have  declared,  in  substance,  that  they 
looked  upon  Mr.  Burr  to  be  a  dangerous  man,  and  one  who  ought 
not  to  be  trusted  with  the  reins  of  government."  Some  ten  years 
after  the  death  of  Hamilton,  and  after  Burr  had  returned  from 
Europe,  in  a  dilapidated  condition  and  resumed  his  practice  of 
the  law,  and  Kent  had  become  Chancellor  of  the  State,  he  chanced 
one  day  to  see  Burr  in  Nassau  street  in  the  City  of  New  York, 
and  although  on  the  opposite  side  of  the  street,  he  could  not  restrain 
his  impetuosity,  and  rushed  across  and  shook  his  cane  in  Burr's 
face  and  exclaimed  with  a  voice  choked  with  passion :  "You  are  a 
scoundrel,  sir  I — z  scoundrel  I"  After  a  little  hesitation,  Burr  raised 
his  hat,  and  making  a  sweeping  bow,  exclaimed :  "The  opinions  of 
the  learned  Chancellor  are  always  entitled  to  the  highest  consid- 
eration." The  acknowledged  genius  of  Burr  was  never  shown  to 
better  advantage. 

The  opinion  and  decision  of  Chancellor  Kent  in  Ogden  against 
Gibbons,  should  not  surprise  any  one,  since  the  question  was  then 
new  and  profoundly  intricate — so  much  so  that  many  of  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  upon  interstate 
commerce  questions  since,  have  been  by  a  divided  court.  Besides, 
that  decision,  as  well  as  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  same  case,  is  another  evidence  that  State  and 
Federal  judges,  may,  as  a  general  rule,  be  relied  upon  to  declare 
the  law  as  they  conceive  it  to  be,  regardless  of  the  party  affiliations 
of  the  judges  making  the  decision.  Moreover,  Kent  did  not  have 
the  aid  of  the  very  able  argument  of  Mr.  Webster,  who  appeared 
for  the  first  time  in  the  case  after  it  had  reached  the  Supreme  Court 
of  the  United  States. 

December  12,  1847,  Kent  died  at  the  ripe  age  of  eighty-four. 
At  a  meeting  of  the  bar  of  the  City  of  New  York,  it  was  resolved, 
among  other  things,  "that  all  will  unite  in  deploring  the  loss  of 
him,  who  for  a  long  series  of  years  has  been  the  unquestioned  head 
of  American  jurisprudence."    2  Barb.  Ch.  R.  648.    It  was  there 
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said  by  Ogden  Hoffman,  on  behalf  of  the  committee  presenting  the 
resolutions:  "I  would  love  to  linger  upon  the  purity  of  his  char- 
acter, the  truthfulness  of  his  mind,  the  honesty  of  his  purposes,  upon 
the  childlike  simplicity  of  his  manners,  the  trusting  confidence  of  his 
friendships,  the  gushing  tenderness  toward  those  who  had  been 
his  companions  at  the  bar,  and  the  sharers  of  his  toils ;  a  tenderness 
extended  as  I  have  known  and  felt,  even  toward  their  sons,  whose 
career  he  would  watch  and  guide  with  a'  solicitude  almost  parental. 
I  would  love  to  linger  on  his  devotion  to  the  honor  and  character 
of  our  profession — upon  the  joy  which  every  act  or  decision,  that 
advanced  or  elevated  it,  would  inspire — upon  his  honest  and  virtuous 
indignation  at  every  deed  that  soiled  the  ermine  of  the  judge,  or 
stained  the  gown  of  the  advocate."  In  closing  this  article,  which 
is  already  too  long,  I  am  gratified  to  know  that  James  Kent  and 
Joseph  Story  are  among  the  twenty-nine  who  have  a  place  in  the 
Hall  of  Fame  recently  constructed  at  the  University  of  New  York. 
Ninety-seven  of  the  one  hundred  electors  voted;  and  of  the  votes 
cast,  Kent  received  sixty-five  and  Story  sijcty-four.  1  am  pleased 
to  know  that  I,  as  one  of  the  electors,  cast  a  vote  for  each  of  them. 
The  analysis  of  the  vote  shows  that  presidents  of  colleges  and  uni- 
versities cast  thirteen  votes  for  Kent  and  fifteen  for  Story ;  that  pro- 
fessors of  history,  and  scientists  cast  eighteen  votes  for  Kent  and 
seventeen  for  Story;  that  publicists,  editors  and  authors  cast  thir- 
teen votes  for  each  of  them,  and  that  justices  of  the  state  and  na- 
tional courts  cast  twenty-one  votes  for  Kent  and  nineteen  for  Story. 
To  my  mind,  each  excelled  the  other  in  certain  directions ;  and  each 
is  entitled  to  the  praise  he  has  received.  Certainly,  I  should  hesitate 
before  declaring  that  either  was  superior,  as  a  jurist,  to  the  other. 

John  B,  Cassoday. 
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TAXATION  OF  CORPORATIONS. 


"Besides  real  estate  taxes  corporations  should  pay  in  taxes  only 
the  fair  value  of  the  franchises  they  obtain  from  the  people."  This 
statement  is  the  fourth  plank  of  the  platform  of  the  New  York  Tax 
Reform  Association.  If  it  asserts  a  truth  the  conditions  of  today  de- 
mand that  it  shall  be  vigorously  defended.  On  every  hand  there 
is  an  outcry  against  corporations  and  the  legislatures  of  most  of 
the  States  are  busy  devising  new  ways  of  imposing  taxes  upon 
corporate  enterprise.  There  are  two  reasons  for  this  attack  on 
corporations;  one  is  practical  and  the  other  is  sentimental.  The 
practical  reason  is  that  the  property  of  corporations  is  more  easily 
reached  and  valued  than  the  property  of  individuals.  The  senti- 
mental reason  is  that  few  apparently  dare  to  say  a  good  word  for 
corporations,  per  se,  when  they  are  under  fire. 

The  managers  of  certain  kinds  of  corporations  are  to  a  g^eat 
extent  responsible  for  the  p<^ular  antagonism  to  corporations.  They 
themselves,  who  really  know  better  or  are  criminally  ignorant  if 
they  do  not  know  better,  ask  for  all  corporations  a  lightening  of  the 
burdens  of  taxation  without  regard  to  the  character  of  the  corpora- 
tions. 

Corporations,  as  a  matter  of  fact,  are  not  all  of  one  kind,  but 
they  may  and  should  be  divided  broadly  into  two  great  classes ;  cor- 
porations engaged  in  performing  public  services  which  are  depend- 
ent for  their  existence  upon  the  delegation  of  the  power  of  eminent 
domain  by  the  State,  and  corporations  engaged  in  a  competitive 
business,  which  can  be  and  is  carried  on  by  individuals  and  which 
requires  no  special  privilege  of  any  kind. 

The  public  service  corporations  are  often  undertaxed,  are  fre- 
quently accused  and  sometimes  proven  guilty  of  corrupting  legis- 
latures and  common  councils.  Corporations  of  the  second  class  are 
nearly  always  overtaxed,  and  whenever  they  can  be  truthfully  ac- 
cused of  interfering  with  legislation  it  is  only  because  they  have 
been  attacked  and  are  fighting  for  their  lives. 

Public  service  corporations  rarely  pay  taxes  on  the  fair  value 
of  the  franchise  they  obtain  from  the  people,  even  when  the  taxes 
imposed  upon  their  personal  property  and  improvements  are  added  to 
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the  taxes  upon  their  franchises.  The  feeling  against  all  corpora- 
tions is  largely  due  to  the  misdeeds  of  the  public  service  corporations 
and  to  the  attempt  of  their  managers  to  confuse  the  issue  in  the 
public  mind  by  classing  all  corporations  together. 

Every  public  service  corporation  should  be  required  to  pay  taxes 
upon  the  value  of  its  real  property.  The  value  of  the  real  prop- 
erty used  by  a  public  service  corporation  is  greater  than  the  value  of 
similar  real  property  used  for  private  purposes  because  of  the  pe- 
culiar use  to  which  the  property  may  lawfully  be  put.  Where  the 
corporation  uses  land  of  which  it  does  not  own  the  fee  as  in  the 
case  of  street  railways,  telegraph,  and  gas  companies,  the  right  to 
use  the  street  is  a  real  property  right  and  so  defined  by  the  law  of 
New  York.  Such  taxes  are  a  benefit  to  the  public  both  as  a  con- 
tribution to  the  revenue  of  the  State  and  because  the  heavier  is  the 
burden  upon  the  opportunity  to  do  business  the  more  energetic  must 
be  the  effort  to  provide  good  service.  On  the  other  hand,  such  cor- 
porations should  not  pay  taxes  upon  their  improvements  and  per- 
sonal property  such  as  cars,  wires,  pipes  and  the  like,  for  these 
taxes  all  tend  to  discourage  the  giving  of  the  best  service  and  so 
operate  to  the  disadvantage  of  the  public.  A  good  example  of  a 
bad  tax  upon  a  street  railway  is  that  which  is  so  common,  a  license 
tax  upon  each  car  used.  This  tax  obviously  tends  to  induce  the  cor- 
poration to  restrict  the  number  of  cars,  thereby  crowding  the  cars 
in  use. 

The  best  method  of  assessing  public  service  corporations  is  to 
treat  their  property  as  a  unit  and  to  value  them  as  going  concerns. 
By  this  system  a  corporation  has  but  one  authority  with  which  to 
deal,  the  amount  of  the  assessment  may  be  readily  ascertained 
by  anyone  and  the  justice  of  the  tax  determined.  Where  for  assess- 
ment purposes  the  railroad  or  its  property  is  cut  into  sections  and 
assessed  in  every  town  through  which  it  passes,  the  corporation  is 
burdened  with  unnecessary  detail,  there  is  more  opportunity  for 
corruption  and  fraud,  and  the  facts  in  the  case  are  concealed  from 
the  public.  The  result  is  usually  under-assessment  with  but  little 
prcrfit  to  the  corporation  because  of  the  means  to  which  it  often 
resorts  to  secure  v/hat  it  may  consider  fair  treatment. 

Corporations  employed  in  competitive  business  may  be  divided 
for  convenience  into  financial,  mercantile  and  manufacturing  corpora- 
tions, and  the  financial  corporations  may  again  be  classified  as 
banking  and  insurance  corporations. 

The  financial  corporations  seem  to  be  specially  marked  for 
slaughter  by  the  law  makers,  for  what  reason  it  would  be  hard 
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to  say,  unless  it  is  that  they  have  accumulated  great  property  and 
furnish  a  rich  mine  to  be  worked  to  support  the  State.  The  same 
argument  for  the  exemption  of  the  personal  property  and  franchise 
applies  to  all  competitive  corporations,  and  broadly  speaking  it  is 
that  competition  will  cause  charges  to  be  so  reduced  that  the  public 
will  reap  the  benefit  of  any  such  exemption.  At  the  same  time  the 
functions  which  these  corporations  perform  are  so  different  that 
there  are  special  reasons  for  exemption  applicable  to  each. 

Banking  corporations  are  perhaps  the  most  important  labor  sav- 
ing invention  of  modem  times.  They  make  possible  a  diversity  of 
production  and  an  exchange  of  products  which  were  not  dreamed 
of  before  banks  were  invented.  It  has  been  stated  and  it  is  probably 
true  that  by  means  of  banks  95  per  cent  of  the  business  of  the  coun- 
try is  transacted  without  the  use  of  money,  and  this  is  true  in 
spite  of  the  fact  that  all  sorts  of  obstacles,  including  enormous  tax 
burdens,  obstruct  the  industry  of  banking.  An  illustration  of 
what  happens  when  a  town  is  deprived  of  banking  facilities  was 
presented  in  a  small  town  in  Connecticut  frequented  by  summer 
boarders.  The  nearest  bank  was  nine  miles  distant.  The  propri- 
etors of  hotels  and  boarding  houses  preferred  to  have  bills  paid  in 
currency  because  they  in  turn  were  obliged  to  pay  their  bills  in 
currency.  At  one  time  there  had  been  a  bank  in  the  town  but  it 
failed.  There  was  plenty  of  business  there  for  a  branch  bank  to  live 
and  make  money,  if  it  were  not  burdened  with  taxes.  There  was 
not  business  enough  for  an  independent  bank  to  earn  a  living  and 
pay  about  one-third  of  its  profits  in  taxes.  It  is  probably  safe  to 
say  that  ten  times  as  much  currency  was  habitually  used  in  thai 
town  as  would  have  been  necessary  had  there  been  a  bank  in  the 
place.  . 

There  is  frequent  and  bitter  complaint  of  the  inelasticity  of  our 
currency  system  and  of  the  dearth  of  currency  at  places  where 
it  is  much  needed.  How  can  it  be  otherwise  when  good  sized 
towns  are  transacting  their  business  after  the  fashion  of  three  hun- 
dred years  ago? 

Until  a  recent  change  for  the  better  in  the  State  of  New  York 
it  was  not  uncommon  for  country  banks  to  pay  in  taxes  from  one- 
half  to  one-third  of  all  their  earnings.  The  State  of  New  York 
was  no  exception.  In  some  States  the  conditions  are  worse.  No 
matter  what  improvements  may  be  made  in  our  currency  we  cannot 
expect  to  be  free  from  the  evils  which  follow  currency  stringency 
until  we  encourage  banking  by  leaving  it  free  from  tax  burdens 
which  it  is  not  adapted  to  bear. 
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Insurance  companies  are  practically  mutual, benefit  associations 
by  which  men  agree  if  property  is  destroyed  to  contribute  propor- 
tionately of  their  property  to  make  good  tne  loss,  or  to  provide  for 
the  families  of  deceased  members.  Property  insurance  maintains 
intact  the  sources  from  which  all  taxes  must  be  paid.  If  the  prop- 
erty is  taxed,  a  tax  upon  the  insurance  company  is  merely  an  added 
burden  indirectly  imposed  upon  the  property.  If  the  property  is  of 
such  kind  that  it  must  be  taxed  at  all  it  would  be  fairer  and  straighter 
to  tax  the  property  itself.  If  the  insurance  company  is  a  mutual 
company  the  burden  falls  directly  upon  the  members  proportion- 
ately. If  the  insurance  company  is  organized  for  private  profit  the 
tax  must  be  added  to  the  premiums  to  enable  the  company  to  do 
business.  Through  the  competition  of  many  companies  doing  the 
same  business  the  exemption  from  taxation  must  result  in  a  re- 
duction of  the  premiums  by  at  least  the  entire  amount  of  the  tax. 

A  tax  upon  life  insurance  companies,  aside  from  economic  rea- 
sons, is  opposed  to  public  policy,  for  it  decreases  the  power  of  an 
important  agency  to  protect  the  public  from  the  burden  of  caring 
for  the  destitute.  A  tax  imposed  upon  the  power  to  provide  for  the 
survivors  of  bread  winners  is  a  tax  imposed  upon  the  savings  of 
those  bread  winners  during  their  lives.  Life  insurance  companies 
are  by  no  means  free  from  blame  in  this  matter.  They  too  often 
use  their  gigantic  financial  powers  in  ways  that  are  devious  and 
dark  instead  of  resorting  to  the  great  political  power  that  they 
could  wield  by  laying  the  facts  before  their  policy  holders  and  urg- 
ing them  to  appropriate  political  action  in  the  open. 

The  taxation  of  insurance  companies  of  all  kinds  is  commonly 
in  the  form  of  a  percentage  of  the  premiums  collected  upon  business 
within  the  state.  In  the  State  of  New  York  this  tax  is  generally 
one  per  cent,  and  this  represents  the  actual  sum  of  money  paid  by 
the  insured  to  the  state  but  is  by  no  means  the  full  extent  of  the 
burden  imposed  upon  them.  Insurance  companies  often  do  busi- 
ness in  many  states  and  are  put  to  serious  expense  to  keep  track  of 
the  tax  laws  in  all  these  states.  Many  of  the  states  now  have 
retaliatory  provisions  in  their  tax  laws  by  which  if  any  insurance 
company  of  their  creation  is  taxed  more  heavily  in  a  foreign  state 
than  the  tax  imposed  by  it  upon  foreign  companies  a  tax  equal 
to  that  imposed  by  the  foreign  state  is  immediately  imposed  on 
corporations  created  by  such  foreign  state.  On  several  occasions 
these  retaliatory  laws  have  been  very  severe  in  their  effect.  By  rea- 
son of  local  laws  in  the  State  of  New  York  some  insurance  com- 
panies are  required  to  pay  two  per  cent  of  their  gross  premiums  and 
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some  even  three  per  cent.  This  is  a  heavy  increase  to  the  cost  of 
insurance. 

Manufacturing  corporations  are  practically  all  employed  in 
competitive  business  and  any  tax  upon  their  materials  or  machinery 
must  increase  the  cost  of  production  and  be  added  to  the  price  of 
the  goods  they  produce.  A  tax  upon  goods  always  falls  dispropor- 
tionately upon  consumers.  Upon  the  poor  it  is  a  burden  grievous 
to  be  borne ;  upon  the  rich  it  is  scarcely  felt.  When  goods  are  in- 
creased in  cost  by  taxes,  the  amount  which  can  be  sold  is  reduced 
and  this  re-acts  upon  the  workers,  lessening  the  demand  for  labor 
and  tending  to  reduce  wages. 

Mercantile  corporations  are  practically  in  the  same  case  as  manu- 
facturing corporations.  They  are  engaged  in  competitive  business 
and  the  tax  upon  their  capital  must  be  recovered  in  the  increased 
cost  of  goods. 

Local  taxes  upon  the  personal  property  of  manufacturing  and 
mercantile  corporations  are  generally  much  heavier  than  the  state 
tax  upon  the  privilege  of  doing  business  as  a  corporation  and  gen- 
erally fall  with  greater  weight  upon  corporations  than  upon  indiv- 
iduals. In  the  State  of  New  York  there  is  no  listing  system  estab- 
lished by  law  for  individuals  or  corporations,  but  in  practice  cor- 
porations are  commonly  assessed  on  the  full  nominal  value  of  their 
capital  stock  and  in  order  to  obtain  a  reduction  of  assessment  are 
required  to  make  out  under  oath  a  list  of  their  property.  The  local 
tax  is  generally  heavier  on  corporations  than  on  individuals  because 
corporations  more  frequently  do  business  in  several  states  and  pay 
a  tax  upon  all  their  personal  property  at  their  home  c^ce  m  the  state 
in  which  they  are  incorporated.  In  addition  they  are  required  to 
pay  in  several  States  in  which  they  do  business  a  tax  on  the  personal 
property  actually  situated  within  those  States.  This  results  in  the 
taxation  of  the  same  property  in  the  same  year  by  two  or  more  states. 
Again  some  States  are  still  so  uncivilized  that  they  tax  the  evidence 
of  the  ownership  of  an  interest  in  the  corporation  by  taxing  the 
shares  of  stock  in  the  hands  of  stock  holders.  This  is  naturally  a 
great  discouragement  to  corporate  business. 

The  policy  of  imposing  franchise  taxes,  so  called,  upon  manu- 
facturing and  mercantile  corporations  varies  so  much  in  the  dif- 
ferent states  that  there  is  frequently  double  taxation  of  the  same 
subject.  The  State  of  New  Jersey  for  example  imposes  an  annual 
franchise  tax  upon  corporations  of  its  own  creation,  measuring  the 
tax  by  the  entire  authorized  capital  without  regard  to  its  location. 
The  State  of  New  York  imposes  an  annual  franchise  tax  upon  that 
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part  of  the  capital  stcx:k  which  is  represented  by  the  proportion  of 
capital  employed  in  the  State  of  New  York.  Some  states  pursue 
the  New  York  policy  and  some  the  New  Jersey  policy  with  the  result 
that  a  corporation  may  pay  upon  its  entire  capital  in  New  Jersey  or 
elsewhere  and  pay  again  upon  that  part  of  its  capital  employed  in 
some  other  States.  The  whole  system  of  endeavoring  to  derive 
revenue  from  a  tax  upon  the  privilege  of  doing  business  as  a  cor- 
poration is  inherently  vicious  and  the  evil  is  intensified  by  this  di- 
versity of  policy.  There  is  no  excuse  for  a  tax  greater  than  may  be 
necessary  to  pay  the  clerical  expense  of  such  supervisions  as  may 
be  desirable  for  the  protection  of  stock  holders. 

It  is  obvious  that  the  argument  for  the  exemption  of  the  plants 
of  manufacturing  corporations  and  the  goods  of  mercantile  corpora- 
tions applies  with  equal  force  to  those  enterprises  which  are  car- 
ried on  by  individuals,  and  there  is  no  ground  for  imposing  any 
heavier  burden  upon  a  corporation  than  upon  an  individual  doing 
the  same  business.  The  corporation  has  no  advantage  not  open  to 
the  individual  to  secure.  There  is  no  exclusive  privilege.  The  cor- 
poration has  the  advantage  of  continuous  life,  and  its  stock  holders 
have  the  advantage  of  freedom  from  personal  liability  beyond  their 
actual  investment.  This  advantage,  however,  can  be  secured  by  all 
individuals  on  the  same  terms.  If  corporations  are  bad  in  them- 
selves they  should  not  be  created.  If,  on  the  other  hand',  the  power 
given  by  corporate  organisation  to  combine  the  small  capital  of 
many  persons  for  one  common  enterprise  is  a  device  of  great  ad- 
vantage and  increases  enormously  the  productive  power  of  the  world 
this  advantage  should  not  by  any  means  be  minimized,  as  it  may 
be,  by  imposing  special  taxes  upon  business  when  conducted  by  a 
corporation. 

Anything  is  to  be  feared  that  destroys  free  competition,  and  the 
greatest  foe  of  free  competition  is  monopoly.  But  monopoly  may 
be  obtained  by  individuals  as  well  as  corporations.  Natural  mon- 
opoly wherever  it  is  found,  either  in  the  case  of  the  great  monopoly 
of  land  owning,  open  to  individuals  and  corporations  alike,  or  in 
the  case  of  the  natural  monopoly  of  transportation  of  passengers 
and  goods  or  transmission  of  messages  should  be  paid  for  and  the 
price  should  be  what  the  monopoly  is  worth.  If  monoply  is  ade- 
quately taxed  little  need  will  be  found  for  the  imposition  of  burdens 
upon  industry  and  commerce. 

Lawson  Purdy. 
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Permission  to  professional  students  of  the  university  to  occupy 
rooms  in  certain  of  the  dormitories,  whifli  has  been  taken  advantage 
of  this  year  only  to  a  slif»-ht  extent,  bids  fair  by  another  year  to  be 
more  sought  after,  as  this  possibility  becomes  better  known.  It  is 
another  step  towards  the  realization  of  the  university  ideal,  the 
wiping  out  of  certain  departmental  lines  and  limitations.  To  be 
sure  it  does  not  go  quite  so  far  as  had  been  hoped,  in  that  academic 
seniors  wishing  to  spend  further  time  in  study  cannot  in  every 
case  retain  their  campus  rooms,  thus  putting  the  force  of  inertia 
on  the  side  of  continued  residence.  But  if  men  desire  this,  it  ought 
in  time  to  be  conceded  also.  Extensive  occupancy  of  campus  rooms 
by  members  of  all  departments  is  very  unlikely.  A  sprinkling  of 
professional  students,  however,  amongst  academic  undergraduates, 
we  believe,  would  be  beneficial  to  both,  conducing  to  orderliness,  to 
seriousness  of  purpose,  and  to  unity  of  university  life.  In  availing 
themselves  of  this  privilege,  men '  should  understand  that  their 
occupancy  must  be  stable,  for  the  entire  year,  subject  to  good  be- 
havior, and  that  charges  must  be  promptly  paid.  Otherwise  the 
system  will  break  down.  Subject  to  these  conditicms  there  is  no 
reason  why  an  entry,  or  a  floor  at  least,  should  not  be  packed  by  a 
congenial  set,  and  the  intolerable  sense  of  loneliness,  which  is  such 
a  bar  to  the  return  of  academic  graduates  for  further  study  here,  be 
in  great  measure  relieved. 
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The  emphasis  laid  on  the  solidarity  and  unity  of  the  University 
which  is  one  of  the  striking  features  of  to-day,  is  seen  in  a  minor 
way  in  a  new  feature  of  our  smoking  room. 

Record  boards  have  been  set  up  there,  which  are  inscribed  with 
the  names  of  those  members  of  the  Law  School  who  have  won 
distinction  in  the  intellectual  or  athletic  life  of  the  whole  university. 
The  winners  of  the  John  A.  Porter  prize,  members  of  university 
debating  teams,  captains  of  university  teams,  along  with  our  own 
Townsend  prize  winners;  these  are  recorded  and  are  to  be  re- 
corded, to  minister  to  our  own  esprit  de  corps,  and  to  show  the 
part  we  play  in  the  university  life,  and  this  is  well.  Loyalty, 
enthusiasm,  the  Yale  spirit,  qualities  which  we  all  honor,  are  not 
confined  to  one  department  or  to  one  locality.  We  are  all  members 
of  one  family,  with  no  more  right  to  the  family  name  belonging  to 
one  than  to  another.  When  this  simple  truth  is  fully  realized  by 
all  branches  of  Yale,  and  not  till  then,  will  Yale  be  a  university 
indeed. 


COMMENT. 

THE  ORIGIN  OF  MUNICIPAL  INCORPORATION. 

At  the  meeting  of  the  American  Bar  Association  at  Saratoga 
Springs,  in  August  last,  Mr.  Amasa  M.  Eaton  of  Providence,  Rhode 
Island,  read  a  paper  on  "The  Origin  of  Municipal  Incorporation  in 
England  and  in  the  United  States."  The  paper  is  to  be  published 
in  full  in  the  Proceedings  of  the  Association,  and  it  will  deserve  a 
careful  reading  by  all  persons  who  are  at  all  interested  in  the 
subject  of  Municipal  Incorporation.  In  1722  Thomas  Madox,  in 
his  Preface  to  "Firma  Burgi"  wrote :  "Whoso  desireth  to  discourse 
in  a  proper  manner  concerning  corporated  towns  and  communities, 
must  take  in  a  great  variety  of  matter  and  should  be  allowed  a  great 
deal  of  time  and  preparation.  The  subject  is  extensive  and  difficult." 
Mr.  Eaton's  paper  begins  very  appropriately  with  this  quotation 
from  Madox.  While  the  paper  covers  some  eighty  printed  pages — 
a  somewhat  unusual  length  for  a  paper  before  the  Bar  Association 
— it  is  difficult  to  see  how  the  author  could  have  compressed  satis- 
factorily his  subject  matter  into  much  less  space.  No  student  of 
the  subject  will  be  inclined  to  complain  about  the  length  of  the 
paper,  and  no  student  of  the  subject  can  afford  not  to  read  it  in  its 
entirety.  It  is  an  able  and  learned  presentation  of  an  important 
subject,  and  a  distinct  and  valuable  contribution  to  the  literature  of 
that  subject.  That  Mr.  Eaton  has  spent  a  great  deal  of  time  in  his 
investigation  of  the  matter  his  paper  makes  evident. 

In  the  United  States  two  opposing  views  are  held  as  to  the  rela- 
tion of  town  and  State.  One  is  that  the  State  is  absolutely  para- 
mount ;  that  it  created  the  towns,  has  absolute  power  over  them  and 
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can  destroy  them — if  it  pleases — ^taking  from  them  at  its  pleasure 
the  local  self-government  it  has  temporarily  allowed.  The  other 
is  that  towns  and  cities  are  endowed  with  a  certain  limited  sovereign 
power  over  their  own  local  affairs,  free  from  the  control  or  inter- 
ference of  the  State.  Mr.  Eaton  declares  that  the  problem  which 
this  conflict  in  theory  presents  is  too  difficult  and  complicated  for 
solution  "unless  we  go  back  to  the  beginning  of  Municipal  Incorpo- 
ration in  England  and  ascertain  the  principles  on  which  it  rests." 
He  accordingly  goes  back  to  the  beginning.  His  conclusion  of  the 
matter  is  that  the  right  to  local  self-government  was  and  remains 
still  a  fundamental  Anglo-Saxon  right,  and  was  brought  to  this 
country  by  the  first  settlers.  "The  rights  of  municipal  corporations, 
therefore,  are  not  subject  to  the  uncontrolled  and  uncontrollable 
will  of  the  legislature  any  more  than  are  other  fundamental  Anglo- 
Saxon  rights,  and  tocal  self-government  itself  cannot  be  interfered 
with  by  the  legislature,  even  if  the  State  constitution  be  silent  on 
the  subject,  reserving  always  to  the  legislature  power  over  all 
general  legislation  and  power  to  mould  the  exercise  of  town  power 
when  requested  by  a  town  itself." 

We  find  no  reference  in  Mr.  Eaton's  learned  paper  to  the  case 
of  State  V,  Williams,  68  Conn.  131.  This  oversight  is  noticeable, 
as  he  has  noted  the  cases  elsewhere  decided,  which  support  the 
same  theory  as  to  the  right  of  the  legislature  to  take  from  the  towns 
their  rights  and  privileges.  That  case  is  also  noteworthy  because 
of  the  very  able  dissenting  opinion  which  the  late  Chief  Justice 
Andrews  delivered  and  which  strongly  supports  Mr.  Eaton's  con- 
tention. In  the  course  of  the  opinion  of  the  court,  which  was 
written  by  Judge  Baldwin,  it  is  said  of  the  Constitution  of  Con- 
necticut : 

"It  secured  to  these  territorial  sub-divisions  (towns  and  counties) 
of  the  State  certain  political  privileges  in  perpetuity.  *  *  *  it 
secured  them  because  it  granted  them ;  not  because  they  previously 
existed.  Towns  have  no  inherent  rights.  They  have  always  been 
the  mere  creatures  of  the  Colony  or  the  State,  with  such  functions 
and  such  only  as  were  conceded  or  recognized  by  law." 

Mr.  Eaton,  we  think,  is  somewhat  unnecessarily  severe  in  his 
criticism  of  the  Supreme  Court  of  the  United  States.  He  quotes 
the  dictum  of  that  court  in  BloomHeld  v.  Charter  Oak  Bank,  121 
U.  S.  121  (1887),  "»  which  the  court  said: 

"Towns  in  Connecticut,  as  in  the  other  New  England  States, 
differ  from  trading  companies,  or  even  from  municipal  corporations 
elsewhere.  They  are  territorial  corporations,  into  which  the  State 
is  divided  by  the  legislature  from  time  to  time,  for  political  purposes 
and  the  convenient  administration  of  government;  they  have  those 
powers  only,  which  have  been  expressly  conferred  upon  them  by 
statute,  or  which  are  necessary  for  conducting  municipal  affairs; 
and  all  the  inhabitants  of  the  town  are  members  of  the  quasi 
corporation." 

To  this  Mr.  Eaton  replies: 
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"Imagine  the  amazement  of  a  Rhode  Islander  upon  being  told 
that  all  the  inhabitants  of  a  town  are  members  of  it  I  Of  course  it 
is  not  intended  to  deny  that  some  towns  have  originated  through 
action  of  the  legislature— examples  are  given  in  the  articles  referred 
to.  But  as  a  general  statement  of  the  origin  and  powers  of  towns 
in  New  England  the  opinion  is  manifestly  incorrect,  and  could  only 
have  been  written  by  one  either  ignorant  of  the  facts,  or  reasoning 
incorrectly  from  them.  It  is  difficult  to  continue  to  retain  the 
respect  for  the  Supreme  Court  of  the  United  States  it  should  ilways 
command,  when  we  find  it  so  constantly  indulging  in  dicta,  and  in 
incorrect  generalities  foreign  to  the  case  before  the  court." 

While  we  cannot  sympathise  with  this  rebuke  of  the  Supreme 
Court,  we  concede  that  there  are  strong  reasons  in  support  of  the 
theory  which  Mr.  Eaton  ably  advocates.  H.  W.  R. 


CONTRACTS    LIMITING   THE   LIABILITY   OF    CARRIERS    FOR    NEGLIGENT 
INJURY  TO  FREE  PASSENGERS. 

Recent  cases  decided  in  Virginia  and  in  the  District  of  Columbia 
afford  an  illustration  of  the  direct  conflict  of  opinion  and  authority 
which  exists  among  the  courts  of  the  various  States  in  regard  to 
the  validity  of  the  well-known  stipulation  made  by  carriers  of 
passengers  for  exemption  from  liability  for  the  negligence  of  their 
servants,  as  a  condition  of  gratuitous  carriage.  In  N.  &  W.  R.  Co. 
V,  Tanner,  41  S.  E.  721  (Va.),  such  a  stipulation  is  held  to  have 
no  validity,  even  in  the  case  of  a  strictly  "free  pass."  The  Court 
of  Appeals  of  the  District  of  Columbia,  in  Boering  v.  The  Chesa- 
peake Beach  Ry,  Co.,  decided  Nov.  5,  1902,  arrives  at  the  opposite 
conclusion.  Each  decision  is  supported  by  authorities  of  weight 
and  number,  although  an  examination  of  them  fails  to  disclose 
(what  both  these  cases  and  others,  and  text  writers  as  well  seem  to 
assume),  that  the  Virginia  view  is  that  of  the  majority.  It  does, 
indeed,  follow  the  courts  of  Pennsylvania,  Iowa,  Minnesota,  Mis- 
sissippi, Texas  and  Alabama.  But  on  the  other  side  are  New  York, 
Massachusetts,  Maine,  Connecticut,  New  Jersey,  Georgia,  Wiscon- 
sin, Indiana,  Washington  and  (except  for  gross  negligence)  Illinois. 
Viewed  from  an  international  standpoint,  the  assumption  is  still 
less  warranted,  since  England,  Canada'  Germany,  France  and  Italy 
allow  validity  to  these  agreements.  Quimby  v.  B.  &  Me.  R.  Co., 
150  Mass.  365,  and  Griswold  v.  N.  Y.  &  N.  E.  R.  Co.,  53  Conn. 
371,  may  be  cited  as  forcible  statements  of  this  view,  while  Jacobus 
V.  St.  P.  &  C.  R.  Co.,  20  Minn.  125,  well  illustrates  the  contrary 
authorities. 

The  conflict  of  authority  is  less  extensive  than  some  of  the  cases 
would  at  first  seem  to  indicate.  There  has  often  been  a  failure  to 
limit  the  decision  to  the  exact  facts  before  the  court.  Thus  many 
of  the  cases  cited  as  denying  the  validity  of  exemptions  in  a  free 
pass,  involved,  in  point  of  fact,  passes  that  were  not  gratuitous,  as 
in  the  "Drover's  Pass''  cases.    In  others,  altfiough  the  passenger 


i64  YALE  LAW  JOURNAL. 

paid  no  consideration,  he  was  riding  by  the  carrier's  consent  or 
invitation,  without  any  stipulation  whatever  about  liability.  These 
distinctions  indicate  the  limits  within  which  the  courts  of  this 
country,  with  fair  unanimity,  take  common  ground,  i.  If  the 
carriage  is  for  hire,  in  any  sense  of  that  word,  no  stipulation  for 
exemption  from  liability  for  its  own  or  its  servants'  negligence  can 
avail  the  carrier.  2.  Where,  in  the  absence  of  any  stipulation,  the 
carriage  is  gratuitous,  under  circumstances  not  constituting  the  pcr- 
sc»i  cairied  a  trespasser  (e.  g.,  with  the  consent  or  by  the  invitation 
of  the  carrier),  his  position  is  that  of  a  passenger,  and  the  carrier's 
liability  attaches  as  of  course,  just  as  in  the  case  of  other  passengers. 
In  both  classes  of  cases  the  carrier  is  acting  in  its  capacity  as  a 
carrier,  and  the  instances  of  each  are  exceedingly  numerous.  There- 
fore, both  a  logical  deduction  from  the  ordinary  principles  governing 
common  carriers  of  passengers,  and  the  very  practical  danger  which 
would  menace  the  public  if  carriers  could  in  any  proportionable 
number  of  cases  protect  themselves  from  responsibility  for  their 
negligence  or  that  of  their  servants,  unite  in  demanding  that  in 
these  cases  attempted  exemptions  be  held  of  no  effect. 

But  to  the  case  of  a  free  passenger  who  has  made  an  express 
agreement  relieving  the  carrier  of  liability,  a  discussion  of  the 
rights  and  liabilities  of  a  public  carrier  does  not  apply,  nor  does 
any  practical  possibility  of  less  vigilant  management  as  a  result 
of  exemption  endanger  the  public  safety,  and  so  violate  public 
policy.  For  a  common  carrier  of  passengers  is  one  who  carries 
for  hire,  and  who  is  obliged  to  carry  whoever  presents  himself, 
under  reasonable  regulations,  and  for  a  reasonable  compensation. 
It  is  true  that  where  the  carriage  is  for  hire  the  duty  to  carry  safely 
(which  we  have  seen  cannot  be  abdicated),  does  not  arise  from 
mere  privity  of  contract.  But  it  must  be  remembered  that  it  does 
rest  upon  a  duty  to  carry,  whereas  there  is  no  duty  at  all  to  carry 
gratuitously.  The  carrier  is  not  dictating  harsh  and  unreasonable 
terms  as  a  condition  of  doing  what  it  is  legally  bound  to  do  on 
reasonable  terms.  A  railroad  company  does  not  solicit  persons  to 
make  gratuitous  use  of  its  conveyances;  the  solicitation  is  wholly 
from  the  other  side.  And  when  it  yields  to  the  importunity  of  one 
who  would  be  carried  free,  it  puts  off  its  character  of  public  carrier, 
and  with  it  the  liability  of  public  carriers.  It  should  be  free  to 
impose  what  conditions  it  will,  before  consenting  to  do  that  which 
it  is  under  no  obligation,  legal  or  moral,  to  do  at  all. 

In  considering  the  relation  of  public  policy  to  the  class  of  con- 
tracts under  discussion,  it  is  admitted  that  whatever  has  an  obvious 
tendency  to  encourage  negligence  in  the  performance  of  the  carrier's 
public  duties  cannot  be  tolerated.  But  that  these  contracts  have 
any  such  tendency  is  denied.  Looking  at  the  matter  in  a  practical 
way  (for  the  law  is  a  practical  science),  it  is  a  fair  conclusion  from 
the  fact  that  carriers  do  business  for  gain  and  not  from  altruistic 
considerations,  that  the  proportion  of  strictly  free  passengers  to  the 
whole  number  carried  on  any  given  train  or  other  means  of  con- 
veyance, may  be  expected  to  be  exceedingly  small.     And  this  con- 
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elusion  the  facts  support.  It  would  be  absurd  to  suppose  that 
railroad  officials  would  be  so  eager  to  enjoy  their  exemption  as  to 
one  or  two  or  a  dozen  free  passengers,  that  they  would  consciously 
incur  a  vastly  heavier  liability  in  the  case  of  the  hundred  or  hundreds 
who  pay.  Here,  too,  experience  has  shown  no  relaxation  of  vigi- 
lance where  the  exemption  has  been  upheld.  When,  therefore,  as 
a  condition  of  gratuitous  carriage,  one  contracts  with  a  passenger 
carrier  to  take  upon  one's  self  all  risks,  the  consideration  of  public 
policy  affords  no  true  ground  for  refusing  to  enforce  the  contract. 
Indeed,  a  sound  public  policy  would  rather  hold  to  their  agreement 
parties  who  contract  upon  terms  of  perfect  equality,  and  would 
maintain,  as  a  vital  principle  of  modem  business  life,  freedom  of 
contract. 

EXPRESS  PACKAGES  OF  LIQUORS,  C.  O.  D.,  AND  THE  ORIGINAL  PACKAGE 

DOCTRINE. 

The  rapidly  developing  practice  of  ordering  intoxicating  liquors 
sent  C.  O.  D.  through  express  companies,  amounting  to  an  abuse 
of  the  right  of  a  consumer  to  purchase  commodities  in  a  foreign 
State  and  to  receive  same  in  the  original  package,  has  received  a 
decisive  check  in  the  Supreme  Court  of  Iowa. 

In  the  late  case  of  State  v.  American  Express  Co.  et  al.,  92 
N.  W.  66,  the  court  held  that  C.  O.  D.  shipments  were  not  protected 
by  the  commerce  clause  of  the  federal  constitution ;  that  the  express 
conipany  was  the  agent  of  the  liquor  seller  for  the  transfer  of  title 
to  the  goods ;  that  its  act  in  making  collection  of  bill  therefor  was 
unlawful  tmder  the  prohibitory  law ;  that  in  collecting  the  purchase 
price  for  vendors  the  transportation  company  was  in  fact  selling 
liquors  at  retail,  and  that  the  "Original  Package"  doctrine  in  such 
cases  does  not  apply. 

On  the  doctrine  thus  lai'd  down  the  court  also  in  the  case  of 
Latta  V.  U.  S.  Express  Co.,  92  N.  W.  68,  ordered  the  abatement  as 
a  nuisance  of  the  building  wherein  the  express  company  conducted 
C.  O.  D.  business  in  intoxicating  liquors. 

A  point  raised  was  "whether  a  C.  O.  D.  transaction  should  be 
deemed  an  absolute  sale  on  the  part  of  the  vendor,  with  a  provision 
for  withholding  delivery  until  actual  payment,  so  as  to  preserve  a 
lien  for  the  price,  or  as  an  executory  contract  of  sale  which  is  not 
completed  until  actual  delivery  to  the  buyer."  The  court  relied  on 
the  parallel  case  of  State  v.  U.  S.  Express  Co.,  70  Iowa  271,  wherein 
it  was  held  that  liquors  so  transported  were  the  property  of  the 
consignors,  and  that  the  company  was  the  agent  of  the  shipper; 
and  upon  O'Neil  v.  Vermont,  144  U.  S.  323,  a  similar  case  wherein 
a  judgment  of  conviction  against  an  agent  connected  with  the  sale 
was  adflSrmed.  The  decision  of  Rhodes  v.  loiva,  170  U.  S.  412,  the 
court  said,  did  not  militate  against  the  conclusion.  Rhodes  v.  Iowa 
is  a  leading  case,  which  arose  under  the  Wilson  Original  Package 
Act  (26  Stat.  L.  313),  wherein  the  United  States  Supreme  Court 
held  that  a  box  of  liquors  while  in  transit  within  the  State  from  a 
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point  without,  before  arrival  and  delivery,  is  protected  against  the 
State's  power  to  condemn  it,  being  interstate  ccwnmerce. 

The  Iowa  mulct  liquor  law  and  anti-cigarette  acts  (see  Iowa  v. 
McGregor,  76  Fed.  956,  and  McGregor  v.  Cofte,  104  Iowa  465; 
also  Lawrie  v,  Tennessee,  82  Fed.  615,  and  Amtin  v.  State,  loi 
Tenn.  563),  being  the  parents  of  the  Original  Packi^e  cases,  it 
would  seem  that  the  effect  of  these  Express  Company  cases  would 
be  far  reaching  and  practically  final. 

It  was  also  lately  decided  in  Iowa,  State  v.  Hanaphy,  90  N.  W. 
601,  that  the  law  prohibiting  a  traveling  salesman  from  spUciting  or 
accepting  orders  to  be  filled  by  a  foreign  liquor  house,  the  goods  to 
be  shipped  C.  O.  D.,  was  not  within  the  scope  of  the  Wilscm  Act 
and  unconstitutional  as  infringing  upon  interstate  commerce. 

The  lines  are  thus  gradually  being  re-established  in  'prohibition' 
States  after  the  upheaval  a  few  years  ago  caused  by  the  Original 
Package  decisions. 


STATE  ANTI-TRUST  LEGISLATION. 

The  States  are  experiencing  not  a  little  difficulty  with  their 
anti-trust  laws.  While  they  unquestionably  can,  under  their  police 
power,  pass  laws  against  combinations  for  the  purpose  of  monopoly 
and  restraint  of  competition,  still  they  have  found  it  troublesome 
to  determine  just  where  to  stop.  On  the  one  hand  they  can  not 
make  their  laws  so  broad  as  to  be  oppressive  and  in  violation  of 
the  freedom  of  contract  guaranteed  by  the  Constitution;  on  the 
other,  they  can  not  make  them  so  narrow  that  they  operate  upon 
certain  classes  and  exclude  from  their  operation  certain  others, 
thus  becoming  discriminatory  in  violation  of  the  Fourteenth  Amend- 
ment. The  tendency  on  the  part  of  most  of  the  State  anti-trust 
laws  thus  far  passed,  is  to  exempt  from  their  operation  certain 
lines  of  trade  and  commerce  peculiar  to  the  particular  locality.  This 
tendency  has  proved  fatal  to  the  anti-trust  Laws  of  Texas,  Nebraska 
and  Illinois,  which  have  all  been  declared  unconstitutional  sub- 
stantially on  the  ground  that  they  were  discriminatory.  Texas 
made  an  exemption  in  favor  of  the  original  producer  or  raiser  of 
agricultural  products  or  live  stock ;  Nebraska  undertone  to  exempt 
assemblies  or  associations  of  laboring  men;  and  Illinois  made  its 
law  not  to  apply  to  agricultural  products  and  live  stock  in  the 
hands  of  the  raiser.  In  re  Grice,  79  Fed.  627 ;  Ins.  Co.  v.  Cornell, 
no  Fed.  816;  Connolly  v.  Union  Sewer  Pipe  Co.,  22  Sup.  Ct  431. 

The  Supreme  Court  of  Kansas  has  lately,  by  a  divided  court, 
decided  the  anti-trust  law  of  Kansas,  passed  in  1897,  to  be  con- 
stitutional. This  law  is  different  from  the  three  mentioned  above, 
in  that  it  makes  no  exception  in  favor  of  any  specific  kind  of 
commerce.  Hence  the  question  as  to  whether  it  is  constitutional 
or  not  depends  upon  whether  or  not  it  is  too  broad  In  other 
words — ^whether  or  no  it  does  not  itself  unreasonably  restrain  trade 
and  violate  freedom  of  contract  In  deciding  this  the  court  had 
no  starting  point  save  that  it  is  unquestionably  within  the  power  of 
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the  State  to  prohibit  the  restriction  of  trade  and  competition.  For, 
although  the  U.  S.  Supreme  Court  had  occasion  recently  to  pass  upon 
the  constitutionality  of  the  Illinois  anti-trust  law  in  Connelly  v. 
Sewer  Pipe  Co.,  22  Sup.  Ct.  431,  they  failed  to  leave  any  guiding 
principle  for  such  cases  as  this,  being  content  to  rest  their  decision 
solely  upon  the  ground  that  the  law  was  of  a  discriminatory 
character. 

The  law  in  question,  after  defining  a  trust,  in  the  first  section, 
to  be  ''a  combination  of  capital,  skill  or  acts,  by  two  or  more 
persons,  firms,  corporations,  or  associations  of  persons,  or  either 
two  or  more  of  them,  for  either,  any  or  all  of  the  following  pur- 
poses," makes  substantially  these  specifications:  First — ^The  cre- 
ation or  operation  of  any  restraint  of  commerce  or  trade,  or  any 
aids  to  commerce  or  trade.  Second — A  manipulation  of  prices  of 
commodities,  or  control  of  rates  or  cost  of  insurance.  Third — ^The 
prevention  of  competition  either  in  trade,  manufacture,  transporta- 
tion, or  aids  to  commerce.  Fourth — ^The  control  or  increase  of 
the  price  of  commodities  intended  for  public  consumption.  Fifth 
— ^The  making  or  entering  into  any  contract  for  any  of  these 
purposes,  or  in  restraint  of  trade  or  competition  generally.  The 
second  section  of  the  act  denies  the  right  of  any  person  to  be 
interested  directly  or  indirectly,  either  as  principal,  agent,  repre- 
sentative, consignee,  or  otherwise,  in  a  trust  as  defined  in  the  first 
section.  And  subsequent  sections  make  such  interest  criminal  and 
prescribe  penalties. 

A  careful  examination  of  the  court's  opinion  gives  the  impres- 
sion that  aside  from  its  contention  that  the  act  should  be  limited  in 
its  operation  according  to  the  intention  of  the  legislature,  which  was 
that  it  should  not  extend  beyond  constitutional  bounds,  and  that 
objection  to  the  constitutionality  of  a  law  can  only  be  made  by  one 
to  whom  it  applies,  the  court  itself  was  not  entirely  satisfied  that 
the  act  could  be  upheld.  In  fact,  without  this  questionable  rule  of 
construction,  it  is  difficult  to  see  how  the  law  could  be  sustained.  It 
is  too  broad  and  sweeping  in  its  effect.  So  much  so  that  we  think 
it  would  be  open  to  the  objections  made  in  the  Illinois  case,  supra. 
There,  the  court,  to  show  that  the  statute  was  so  broad  as  to  be 
unreasonable  and  oppressive,  said  that  under  it,  if  valid,  two  village 
grocers  doing  business  at  a  loss  could  not  unite  in  a  partnership 
to  save  themselves  from  ruin ;  two  farmers  could  not,  each  having 
a  half  car-load  of  potatoes,  join  together  to  ship  in  one  car  to  get 
a  reduced  rate,  etc.  These  illustrations  seem  within  dangerous 
proximity  to  the  language  of  the  Kansas  statute.  For  instance :  by 
the  fifth  specification  of  section  one,  a  combination  "by  two  or 
more  persons,"  among  other  things,  "to  keep  the  price  of  such 
articles,  commodities  or  transportation,  at  a  fixed  or  graded  figure ; 
or  by  which  they  shall  in  any  manner  establish  or  settle  the  price 
of  any  article  or  commodity  or  transportation  between  them  or 
between  themselves  and  others,  to  preclude  a  free  and  unrestricted 
competition/'  etc.,  is  prohibited.  And  if  the  Illinois  case  is  good 
law,  the  Kansas  statute  is  manifestly  unconstitutional  unless  the 
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court's  theory  in  construing  the  statute  to  be  constitutional  by 
limiting  its  operation,  in  spite  of  its  language,  to  only  those  objects 
intended  by  the  legislature,  is  correct. 

It  IS  a  cardinal  principle  of  construction  that  where  part  of  a 
statute  is  constitutional  and  part  unconstitutional,  if  separable, 
that  which  is  constitutional  will  be  upheld,  provided  enough  is  left 
to  make  the  law  enforceable.  State  v.  Copeland,  3  R.  I.  33;  Com- 
monivcalth  v.  Hitchings,  5  Gray  485.  But  it  may  be  well  ques- 
tioned as  to  how  far  a  court  may  go  in  the  application  of  this 
principle  where  the  language  and  meaning  of  the  statute  are  clear. 
Limitation  of  the  operation  of  a  law  so  that  it  will  not  extend  beyond 
its  constitutional  bounds,  can  not  properly  be  said  to  be  separation. 
And  an  attempt  at  limitation  in  such  a  case  is  likely  to  result  in 
the  substitution  of  the  judicial  department  of  the  government  for 
the  legislative.  This  point  is  discussed  fully  in  U.  S.  v.  Reese, 
92  U.  S.  214. 

WHO  IS  A   "trader"   under  THE  BANKRUPTCY   ACT. 

Who  is  a  trader  and  what  constitutes  a  trading  has  been  the 
subject  of  much  legal  discussion  during  the  past  htmdred  and  fifty 
years.  These  questions  have  arisen  under  the-  various  English 
and  United  States  bankruptcy  acts,  and  have  resulted  in  numerous 
decisions,  which  indicate  their  application  to  the  various  lines  of 
industry. 

To  constitute  a  trading  under  the  old  English  bankruptcy  acts 
there  must  have  been  a  buying  and  selling  with  a  view  to  profit,  with 
an  intent  to  seek  a  living.  Selling  what  you  already  possess  or 
produce  is  not  sufficient,  nor  is  a  single  act  of  buying  and  selling 
enough,  unless  there  is  an  intention  to  continue  it.  Ex  parte  Moole, 
t4  Ves.  Jun.  603 ;  Parker  v.  Wells,  i  T.  R.  34 ;  Heannay  v.  Birch, 
3  Camp.  233;  Cooke,  48,  73.  A  more  modem  and  commercial 
definition  of  a  trader  is  one  who  makes  it  his  business  to  buy 
merchandise  or  things  ordinarily  the  subject  of  commerce  and  ti'affic, 
and  to  sell  the  same  for  the  purpose  of  making  a  profit.  In  re 
Cowles,  I  B.  R.  42. 

Some  difficulty  has  arisen  in  defining  "trading"  and  "mercantile 
pursuits"  in  section  4b  of  the  1898  bankruptcy  act,  and  in  applying 
that  definition  to  determine  its  applicability  to  the  business  of  buying 
and  selling  bonds,  stocks  and  other  securities.  The  recent  case  of 
In  re  Surety  and  Guarantee  Trust  Co,,  Central  Law  Jour.,  Vol.  55, 
No.  18  (Oct.  31 ),  decides  that  "trader"  and  "mercantile  pursuits"  are 
to  be  construed  in  their  technical  sense,  and  that  the  buying  and 
selling  of  stocks  is  not  a  "trading  pursuit"  within  the  meaning  of 
the  act. 

Among  those  who  have  been  held  to  be  "traders"  within  the 
meaning  of  the  bankruptcy  acts  of  1841  and  1867  ^^^  ^^^  following: 
a  baker,  who  buys  flour,  which  he  makes  into  bread,  and  sells  the 
bread  daily  to  his  customers  (In  re  Cocks,  3  Ben.  260)  ;  a  man  who 
boards  horses  (In  re  Odell,  9  Ben.  209)  ;  a  saloonkeeper  (In  re 
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Sherwood,  9  Ben.  66)  ;  a  butcher  (In  re  Garrison,  5  Ben.  430)  ; 
a  livery  stable  keeper  (Hall  v,  Cooley,  Fed.  Cas.  No,  5928) :  not 
within  the  act  are  a  railroad  contractor  (In  re  Smith,  2  Lowell,  69)  ; 
one  engaged  in  fanning  and  trading  live  stock  (In  re  Ragsdaic,  7 
Biss.  154)  ;  nor  are  those  within  the  act  who  buy  and  sell  merely 
as  incidental  to  their  main  occupation.  In  re  Chapman,  9  Ben.  311 ; 
In  re  Kimball,  7  Fed.  461 ;  In  re  Duff,  4  Fed.  519. 

Under  the  1898  act  the  courts  seem  to  restrict  the  meaning  of 
"trading  and  mercantile  pursuits."  They  see  that  in  its  broadest 
sense  mercantile  pursuits  would  include  almost  every  business. 
They  hold  that  Congress,  as  it  named  specifically  a  few  businesses 
only  and  left  the  rest  unmentioned,  meant  that  "trading  and  mer- 
cantile pursuits"  should  have  a  restrictive  meaning  and  not  be 
broadened  to  cover  the  whole  field  of  commerce.  In  re  Phila.  & 
Lanes  Transp.  Co.,  114  Fed.  403.  In  conformity  with  such  a  view 
have  been  almost  all  the  decisions  under  the  recent  bankruptcy  act. 
Thus,  mining  companies  are  held  not  to  be  traders  (In  re  Park 
Mining  Co.,  loi  Fed.  422);  (In  re  Tetopa  Mining  Co.,  no  Fed. 
120)  ;  nor  insurance  companies  (In  re  Cameron  Company,  96  Fed. 
756)  ;  nor  a  water  company  (In  re  New  York  Water  Co.,  98  Fed. 
711);  nor  the  keeper  of  a  saloon  and  a  restaurant  (In  re  Chesapeake 
Fish  Co.,  112  Fed.  960)  ;  etc.  There  are,  however,  two  cases  which 
seem  to  more  or  less  conflict  with  the  great  majority  of  decisions 
under  the  1898  act,  following  the  more  liberal  interpretation  of 
the  word  "trader"  as  seen  in  the  old  English  decisions  and  those 
under  our  own  previous  bankruptcy  acts.  These  two  cases  are  In 
re  Gabriel  Sanitarium,  95  Fed.  271,  and  In  re  Morton  Boarding 
Stables,  108  Fed.  791,  which  hold  respectively  that  a  corporation 
maintaining  a  private  hospital  for  consumptives  and  a  corporation 
conducting  boarding  stables  are  traders. 

As  to  whether  the  buying  and  selling  of  stocks  and  bonds  is  a 
trading  or  mercantile  pursuit  there  are  exceedingly  few  decisions. 
Under  the  bankruptcy  law  of  England  it  is  said  to  have  been  held 
that  dealing  in  shares  in  joint  stock  companies  was  not  trading 
within  the  meaning  of  the  act ;  In  re  Cleland,  L.  R.  2  Ch.  App.  466 ; 
but  in  this  case  the  dealing  in  stock  was  only  incidental  to  the  main 
business;  the  appellant  there  did  not  act  as  broker  or  factor,  nor 
did  he  buy  and  sell  for  a  profit,  but  merely  to  oblige  his  friends. 
Analagous  to  the  English  case  is  that  of  In  re  Marston,  5  Ben.  313, 
in  which  the  buying  and  selling  of  stock  by  the  bankrupt  was 
casual.  Later  in  In  re  Woodward,  8  Ben.  563,  it  was  squarely 
decided  that  the  business  of  buying  and  selling  stock  was  not  a  trad- 
ing pursuit.  This  case  is  not  discussed  at  length  and  would  not 
seem  to  conform  to  many  of  the  other  decisions  under  the  1867  act. 

The  present  case  is  in  harmony  with  most  of  the  decisions  under 
the  1898  act,  which  as  said  above,  tend  to  restrict  the  meaning  of 
"trader"  and  mercantile  pursuits  to  the  technical  sense  in  which 
they  are  known  to  the  law,  and  is  important  as  excluding  one  more 
occupation  from  the  operation  of  the  bankruptcy  law. 
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EXPERT  TESTIMONY  AS  TO  HANDWRITING. 

Caligraphic  experts  have  for  years  asserted  the  possibility  of 
investigating  handwriting  upon  scientific  principles,  and  the  courts 
have  consequently  admitted  such '  persons  to  testify  in  cases  of 
disputed  handwriting.  It  is  claimed  that  experiments  and  ob- 
servation have  disclosed  the  fact  that  there  are  certain  general 
principles  which  may  be  relied  upon  in  questions  pertaining  to  the 
genuineness  of  handwriting.  Rogers ,  Expert  Testimony,  2nd  ed., 
sec.  124.  But  testimony  of  experts  as  to  handwriting  will  be  zeal- 
ously scrutinized,  they  being  generally  selected  by  the  party  in 
whose  behalf  it  is  given,  and  there  being  no  standard,  as  in  case  of 
medical  or  chemical  experts,  whereby  to  test  the  soundness  of 
the  opinions  advanced.  Sarvent  v.  Hesdra,  5  Redf.  Surr.  47.  To 
such  an  extent  has  the  testimony  of  this  kind  sought  to  be  admitted 
that  in  many  of  the  States  statutes  have  been  enacted  regulating 
and  determining  the  admissibility  of  such  evidence.  The  law  as 
it  exists  in  the  different  States,  however,  is  by  no  means  imiform. 
Rogers,  Expert  Testimony,  sec.  190.  The  extent  of  this  class  of 
expert  evidence  is  clearly  seen  when  it  appears  that  a  noted  hand- 
writing expert  of  New  York  City,  in  qualifying  as  an  expert  in 
a  recent  case,  stated  that  he  had  given  expert  evidence  in  some 
eight  hundred  cases.  It  is  only  within  the  last  few  years  that  the 
greatest  latitude  has  been  allowed  in  introducing  this  class  of  evi- 
dence. The  nisi  prius  decisions  of  the  English  courts,  although 
not  in  entire  harmony  (AUesbrook  zf.  Roach,  i  Esp.  35),  and  much 
criticised  by  text  writers,  were  generally  hostile  to  the  admission  of 
comparisons  by  experts  until  the  act  of  Parliament  in  1854  (17  and 
18  Vict.  c.  125,  sees.  27,  103;  28  and  29  Vic.  c.  18,  sees,  i,  8)  ;  while 
in  Doe  v.  Suckermore,  5  Ad.  and  El.  703,  the  court  evenly  divided 
whether  an  expert  in  handwriting  could  testify  as  to  the  genuine- 
ness of  a  signature  in  comparison  with  other  genuine  signatures. 
Rut  such  evidence  is  now  always  admissible  in  this  country. 

The  consequences  of  the  admission  of  expert  testimony  as  to 
handwriting  was  notably  presented  in  the  celebrated  Molineux  triad 
in  New  York.  The  court  there  held  that  the  New  York  statute 
admitting  such  evidence  was  intended  to  enlarge  the  rule  established 
at  common  law,  which  was  too  inelastic,  as  it  frequently  excluded 
from  the  consideration  of  the  court  testimony  which  common 
experience  proved  to  be  helpful.  People  v,  Molineux,  168  N.  Y. 
264.  In  the  very  recent  case.  In  re  Hopkins'  Will,  65  N.  E.  173 
(Nov.,  1902),  the  New  York  Court  of  Appeals,  reversing  all  the 
lower  courts,  has  placed  a  wise  restriction  upon  the  value  to  be 
given  evidence  of  this  character.  Here  it  was  attempted  to  prove 
by  the  testimony  of  an  expert  that  fourteen  perpendicular  marks 
dawn  through  the  signature  to  a  will  were  made  by  a  person  other 
than  the  signer  of  the  will.  While  one  may  perhaps  have  a  strong 
opinion  that  mere  marks  can  be  identified,  yet  it  is  apparent  that 
such  evidence  is  entirely  too  circumstantial  to  admit  of  value  as 
evidence;  and  furthermore  mere  marks  cannot  be  considered  as 
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handwriting.  Bouvier,  Law  Dictionary,  There  is  no  difference 
between  this  and  the  opinion  of  experts  as  to  the  authorship  of  a 
mark  made  for  a  signature.  The  courts  have  very  generally  held 
that  a  mere  mark  cannot  be  identified.  Shinkle  v.  Crock,  17  Pa. 
St.  159;  Gilliam  v.  Parkinson,  4  Rand  (Va.)  325;  Jones  v.  Hough, 
TJ  Ala.  437;  Watts  v,  Kilbxirn,  7  Ga.  316;  Travcrs  v,  Schneider, 
38  111.  App.  382;  Jackson  v.  Van  Dusen,  $  Johns.  154;  State  r. 
Byrd,  93  N.  C.  626;  Tageas  Co.  v.  Mahnoris  Huns,  5  La.  324; 
2  Benth.  Jud.  Er.  461.  In  Collins  v.  Crocker,  15  111.  App.  107,  a 
line  in  ink  was  drawn  through  the  words  *'if  not  paid  at  maturity," 
and  the  court  very  properly  held  that  the  identity  of  this  mark 
was  not  a  question  for  expert  testimony.  This  is  very  similar  to 
the  evidence  sought  to  be  admitted  in  In  re  Hopkins'  Will,  supra, 
and  it  certainly  seems  the  common  sense  and  practical  rule.  Al- 
though testimony  may  be  admissible  to  prove  whether  an  alteration 
was  made  before  or  after  the  date  of  the  instrument,  by  an  expert's 
knowledge  of  the  effect  and  duration  of  chemicals;  Ross  v.  Se- 
bastian, 160  III.  602,  43  N.  E.  708 ;  Dubois  v.  Baker,  30  N.  Y.  355 ; 
yet  it  would  be  carrying  the  principle  too  far,  to  admit  opinions  of 
experts  that  mere  marks  were  made  by  some  person  other  than  one 
with  whose  signature  they  are  compared.  In  many  cases  the  evi- 
dence might  be  strong,  but  it  is  too  unsatisfactory  and  misleading 
to  be  admitted,  and  so  properly  should  be  excluded.  The  New 
York  Court  of  Appeals  is  to  be  commended  for  the  check  it  has 
placed  on  the  admission  of  expert  testimony  as  to  handwriting. 
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RECENT  CASES. 

Bankruptcy — Chattel  Mortgage— Permitting  Mortgagor  to  Sell. — 
In  RE  Hull,  8  Am.  B.  R.  302.— The  claimant  sold  a  stock  of  goods  to  the 
bankrupt  and,  within  the  four  months  prior  to  petition,  took  a  mortgage 
back  of  those  and  other  goods,  leaving  power  to  sell  and  replace  goods 
included  in  the  mortgage.  Held,  that  the  District  court  must  be  governed 
by  the  ruling  of  the  Federal  court,  which  held  that  mortgages  with  such 
power  of  sale  were  fraudulent,  rather  than  by  the  decision  of  the  State 
court,  holding  them  valid. 

This  opinion  seems  wrong,  both  as  to  the  law  which  should  govern  the 
Bankruptcy  court  in  its  decision  and  as  to  the  rule  of  the  Federal  courts 
regarding  liens  of  this  nature.  Against  the  unsupported  contention  that 
the  rule  of  the  Federal  court  should  govern,  see  Etherbridge  v,  Sperry, 
139  U.  S.  266;  In  re  Fall  City  Shirt  Mfg.  Co,,  3  Colliers'  Am.  B.  R.  437. 
The  latter  case  held  that  "the  plain  intention  of  Congress  was  to  recognize 
liens  precisely  as  the  State  law  had  fixed  them."  The  case  of  Robinson  v, 
Elliot,  22  Wall.  513,  relied  upon  as  authority  in  the  present  case  to  show 
the  position  taken  by  the  Federal  courts  that  such  liens  are  fraudulent, 
does  not,  as  explained  by  the  later  case  of  Etherbridge  v.  Sperry,  supra, 
establish  any  such  rule,  but  rather  that  the  validity  of  such  mortgages  will 
be  determined  according  to  the  circumstances  of  each  case,  taken  in  con- 
nection with  the  law  of  the  State  in  which  the  court  sits.  Means  v.  Dowd, 
128  U.  S.  273;  Parker  v.  Moore,  115  Fed.  799;  Peoples'  Savings  Bank  v. 
Bates,  120  U.  S.  556.  In  the  latter  case  such  a  mortgage  as  the  one  in 
question  was  held  valid  under  the  Michigan  law. 

Bankruptcy — Dismissal  of  Infant's  Petition  to  be  Adjudged  Bank- 
rupt.—In  RE  Penzansky^  8  Am.  B.  R.  99  (Mass.). — Held,  that  an  infant 
may  be  the  subject  of  a  petition  in  bankruptcy  if  the  debts  from  which 
discharge  is  sought  cannot  be  disaffirmed  on  coming  of  age,  and  that  such 
petition  should  not  be  dismissed. 

In  this  country  it  has  been  held  that  an  infant  cannot  be  adjudged  a 
bankrupt  in  either  voluntary  or  involuntary  proceedings.  In  re  Eidenmiller, 
no  Fed.  594;  In  re  Dugend,  100  Fed.  274.  In  these  cases,  however,  the 
debts  from  which  release  was  sought  could  be  disaffirmed  and  it  was 
intimated  that  a  petition  of  bankruptcy  would  be  granted  if  the  liability 
had  been  for  necessaries.  See  also  In  re  Brice,  2  Am.  B.  R.  197,  where  the 
court  reaches  a  conclusion  in  accord  with  that  of  the  principal  case.  In 
England  it  has  been  an  open  question  whether  debt  for  necessaries  would 
support  a  petition  in  bankruptcy  or  not.    In  re  Soltykoif,  i  Q.  B.  415. 

Bankruptcy — ^Jurisdiction  of  Bankruptcy  Court — Adverse  Claims  to 
Property. — In  re  Tune,  115  Fed.  906. — Parties  who  held  notes  waiving 
exemptions,  levied  on  Tune's  property.    Several  days  later  he  was  adjudi- 
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cated  a  bankrupt    Held,  that  the  referee  may  enjoin  the  creditors   from 
all  further  proceedings  in  the  State  courts  against  the  bankrupt. 

The  older  decisions  hold  that  the  assignee  must  defend  actions  against 
the  bankrupt  in  the  court  in  which  they  were  begun.  Eyster  v.  Gaff,  91  U.  S. 
521.  Since  the  Bankruptcy  Act  of  1898,  the  weight  of  authority  is  that 
such  actions  should  be  brought  in  the  District  court,  but  there  is  some 
doubt.  Bardes  v,  Hawarden  Bank,  178  U.  S.  524,  holds  that  controversies 
between  the  receiver  and  strangers  should  not  be  brought  within  the  juris- 
diction of  the  Federal  courts  without  the  consent  of  the  strangers.  Other 
decisions  hold  that  the  District  court  obtains  jurisdiction  over  all  property 
to  which  the  adverse  claim  is  merely  colorable,  and  this  seems  the  better 
rule.  Bryan  v.  Bernhcimer,  181  U.  S.  188;  Mueller  v.  Nugent,  Z2  Sup. 
Ct.  269. 

Bastakoy — Resemblance  of  Child  to  Defendant— Introduction  op 
Child  in  Evidence.— Kelly  v.  State,  32  So.  56  (Ala.). — Held,  that  a 
bastard  child  may  be  introduced  in  evidence,  to  show  his  resemblance  to 
the  defendant 

By  the  weight  of  authority,  resemblance,  as  indicating  that  the  de- 
fendant is  the  parent  of  the  child,  is  admissible  in  evidence;  and  to  establish 
it  the  child  can  be  exhibited.  Finnegan  v.  Dugan,  14  Allen  197;  Guant  v. 
State,  50  N.  J.  L.  490;  Whart,,  Ev.,  sec.  346.  Contra,  see  Reits  v.  State, 
33  Ind.  187;  KenUton  v.  Rowe,  16  Me.  38;  Hanawalt  v.  State,  64  Wise.  84; 
Beck,  Med.  Jur,,  615;  although  the  reason  assigned,  the  inconclusiveness 
of  such  evidence,  is  hardly  satisfactory.  In  Iowa  the  age  of  the  child 
determines  the  question.  State  v.  Smith,  54  Iowa  104.  In  State  v.  Britt,  78 
N.  C.  479,  the  testimony  of  witnesses  to  the  resemblance  was  permitted,  but 
this  is  generally  denied.  U.  S.  v.  Collins,  i  Cranch  592.  But  as  to  the 
analogous  case  of  comparison  of  handwritings,  see  IVhart.,  Ev.,  sec.  708. 

BouNDAEiES — Legislative  Determination— Conclusiveness  on  Courts. 
—Cameron's  Erts  v.  State,  68  S.  W.  508  (Tex.).— The  legislature  in 
1833  granted  lands  to  Greer  County  for  school  purposes.  Subsequently  the 
United  States  Supreme  Court  decided  that  Greer  County  was  not,  and  never 
had  been,  a  part  of  Texas.  Held,  that  the  action  of  the  legislature  in 
treating  Greer  County  as  a  part  of  the  State  at  the  time  the  grant  was 
made  is  still  conclusive  on  the  courts,  and  such  school  lands  cannot  be 
recovered  from  the  grantee  of  the  county  on  the  ground  that,  as  the  county 
was  never  a  part  of  the  State  the  grant  was  void. 

The  court  relied  upon  Harrold  v.  Herington,  64  Tex.  233,  and  cases  cited 
therein.  The  decisions  of  the  State  courts  which  were  quoted  as  authority  for 
the  proposition  that  the  judicial  department  could  not  limit  the  jurisdiction  as- 
serted by  the  political  department  are  cases  in  which  the  boundary  had  not  been 
settled  by  the  U.  S.  Supreme  Court.  State  v.  Dunwell,  3  R.  I.  128;  Bedell 
V.  Loomis,  II  N.  H.  15.  In  the  following  cases  the  controversy  rose  out  of 
questions  of  national  and  not  of  State  boundary.  Foster  v.  Neilson,  2  Pet 
253;  U.  S.  V.  Arrcdondo,  6  Pet.  ^i.  The  court  disregarded  these  distinc- 
tions. There  is  much  authority  on  the  other  side  of  the  question.  It 
appears  that  the  legislature  never  had  jurisdiction  over  Greer  County,  hence 
all  acts  in  relation  thereto  were  void.  Norton  v.  Shelby,  118  U.  S.  434. 
Legislative  authority  of  a  State  must  spend  its  force  within  its  territorial 
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limits.  Cooley,  Const  Lint.,  5th  cd.,  151;  Hilton  v.  Guyot,  159  U.  S,  163. 
The  case  is  in  analogy  to  grants  to  fictitious  persons  which  have  repeatedly 
been  held  void.    Moifatt  v.  U.  S.,  112  U.  S.  31;  ^ask..  Real  Property  265. 

Breach  op  Marriage  Promise— Request  to  Perform— Refusal. — Clark 
V.  Corey,  52  Atl.  811  (R.  I.). — ^The  defendant  on  account  of  sickness  caused 
by  drunkenness  was  unable  to  marry  plaintiff  on  the  day  set.  Without 
any  further  communication  between  them  in  regard  to  marriage,  suit  was 
brought  for  breach  of  promise.  Held,  that  the  plaintiff  having  made  no 
offer  or  request,  the  defendant's  failure  to  offer  to  marry  after  the  day  set 
did  not  amount  to  a  refusal  constituting  a  breach.    Tillinghast,  J.,  dissenting. 

When  the  day  set  had  passed,  the  promise  became  a  general  one,  which 
the  law  construes  to  be  performed  upon  request.  Kelly  v.  Renfro,  9  Ala.  325. 
If  the  plaintiff  has  made  no  request  or  offer,  a  refusal  must  be  shown  on 
the  part  of  the  defendant.  Cole  v.  Halliday,  4  Mo.  App.  98 ;  Coil  v.  Wallace, 
24  N.  J.  L.  291.  The  dissenting  opinion  lays  stress  on  a  quotation  from 
Seymour  v.  Gortside,  2  Dowl.  &  Ry.  55;  "if  after  an  engagement  to  marry, 
and  the  lapse  of  the  time  agreed  upon,  the  gentleman  omits  to  offer  to  marry, 
it  is  generally  considered  a  refusal."  But  the  weight  of  the  English  cases 
as  well  as  the  American  19  contra.    Gough  v.  Far,  2  Car.  &  P.  631. 

Carriers — Ejection  of  Passenger — Use  of  Ticket  on  Day  Issued. — 
Georgia  R.  Co.  v.  Baldoni,  42  S.  £.  364  (Ga.).— H^^,  that  a  notice  in  a 
railroad  station  to  the  effect  that  tickets  must  be  used  on  day  issued  is  not 
notice  to  a  passenger,  unless  it  is  shown  that  he  had  read  the  notice  or  was 
directed  to,  and  that  an  ejection  from  a  train  because  a  ticket  was  two  days 
old  was  unjustified. 

A  railroad  company  has  the  right  to  provide  and  insist  that  passenger 
tickets  shall  be  used  upon  the  day  issued,  but  such  condition  should  be 
endorsed  upon  the  ticket,  or  notice  given  to  passenger.  Elmore  v.  Sand, 
54  N.  Y.  512;  Hill  V.  Syracuse,  B.  &  N,  K.  R.  R.  Co.,  63  N.  Y.  loi.  One 
cannot  be  held  to  contracts  of  this  nature  where  they  know  nothing  of  the 
condition,  and  to  which  they  had  not  expressly  or  impliedly  assented. 
Blossom  V.  Dodd,  43  N.  Y.  264;  Rawson  v.  Penn.  R.  R.  Co.,  48  N.  Y.  212. 

Covenant  of  Warranty— Mainten«(ince  of  Division  Wall— Breach. — 
Ensign  et  al.  v.  Colt,  52  Atu  829  (Cow.). —Held,  a  right  in  an  adjoining 
owner,  enforced  by  injunction,  to  maintenance  of  wall  half  of  which  is  on 
grantee's  land  constitutes  breach  of  the  covenant  of  warranty  to  grantee. 
Hamersley  and  Prentice,  JJ.,  dissenting. 

Some  courts  hold  broadly  that  a  right  in  a  third  party  to  an  easement 
in  property  granted,  when  enforced,  may  constitute  breach  of  covenant  of 
Warranty.  Harlow  v.  Thomas,  15  Pick.  66;  Lamb  v.  Danforth,  59  Me.  322. 
But  contra,  if  easement  is  consistent  with  ownership  and  possession  of  land 
conveyed,  there  is  no  breach.  Mitchell  v.  Warner,  5  Conn.  498.  Also,  if 
easement  is  open  and  visible,  and  of  a  continuous  character;  Patterson  v. 
Arthurs,  9  Watts  154;  or  if  easement  is  mutual  and  a  benefit.  Hendricks  v. 
Stark,  37  N.  Y.  106.  The  great  diversity  in  the  decisions  seems  due  to 
the  widely  different  views  courts  take  of  the  nature  and  scope  of  the 
covenants  of  warranty  and  against  incumbrances.  No  uniform  rule  as  to 
their  construction  appears  to  exist. 
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EviDENCK^MAuaous  Prosecution — Misleading  Instruction — South- 
ern Car  &  Foundry  Co.  v.  Adams,  32  So.  503  (Ala.). —Held,  in  an  action 
against  a  corporation  that  evidence  as  to  defendant's  financial  condition  for 
determining  punitive  damages  is  inadmissable. 

The  English  rule  seems  to  be  that  evidence  of  wealth  and  rank  is 
admissible  only  in  cases  of  breach  of  marriage  promise.  James  v.  Bidding- 
ton,  6  Car.  &  P.  589.  In  this  country,  though  there  is  direct  conflict,  the 
tendency  is  to  admit  such  evidence  more  freely,  as  in  Pullman  PaL  C.  Co,  v. 
Lawrence,  74  Miss.  808^  where  questions  as  to  assets,  dividends,  etc.,  were 
allowed,  and  Bennett  v.  Hyde,  6  Conn.  24,  where  recovery  was  increased 
through  influence  of  position  and  wealth.  In  Jones  v.  Jones,  7  111.  56s,  it 
was  held  error  to  instruct  a  jury  to  consider  defendant's  pecuniary  ability. 

Evidence—Successive  Verdicts  Contrary  to.— McCann  v.  New  York 
&  I.  C.  R.  R.  Co.,  76  N.  Y.  Supp.  684. — Four  successive  juries  brought  in 
verdicts  for  the  plaintiff.  On  appeal  the  verdicts  of  the  first  three  juries 
were  set  aside  as  contrary  to  the  weight  of  evidence.  Held,  fourth  verdict 
will  be  sustained.    McLaughlin  and  Ingraham,  JJ.,  dissenting. 

The  court  based  its  decision  on  the  principle  that  a  verdict  contrary  to 
evidence  is  the  result  of  bias,  passion,  prejudice  or  mistake.  Morss  v. 
Sherill,  63  Barb.  21.  It  concluded  that  where  four  juries  arrive  at  the 
same  conclusion  all  these  reasons  are  dissipated.  The  prevailing  opinion, 
however,  is  that  where  justice  has  not  been  done,  but  the  jury  persists  in 
finding  a  wrong  verdict,  the  duty  of  the  court  is  to  set  it  aside  as  often  as 
returned.  CoMn  v.  Phoenix  Ins,  Co,,  15  Pick  291,  295;  Mullins  v.  Wieland, 
68  Cal.  231,  and  cases  cited. 

Extradition — Fugitive  from  Justice— Presence  in  Demanding  State. 
— People  v.  Hyatt,  64  N.  E.  325  (N.  Y.).— A  requisition  for  the  extra- 
dition of  a  person  not  in  the  demanding  State  at  the  time  of  the  commission 
of  the  crime  of  larceny  and  false  pretences,  held,  not  valid  on  the  ground 
that  his  constructive  presence  did  not  constitute  him  a  fugitive  from  justice. 
Haight  and  Werner,  JJ.,  dissenting. 

In  People  v.  Adams,  3  Denio  190,  the  facts  were  the  same  as  in  this 
case,  but  the  opposite  conclusion  was  reached.  The  question  has  never  been 
settled  by  the  U.  S.  Supreme  Court.  The  only  case  bearing  upon  the 
subject  is  Cook  v.  Hart,  146  U.  S.  183.  It  was  there  intimated  that  one 
may  commit  an  offense  against  a  State  upon  whose  soil  he  has  never  set 
foot.  This  dictum  cannot  be  taken  to  determine  that  the  offender  would 
be  a  fugitive  from  justice.  The  weight  of  authority  is  clearly  the  other 
way.    State  v.  Hall,  115  N.  C  811,  28  L.  R.  A.  289. 

Injury  to  Employee— Ordinances— Assumption  op  Risk.— Martin  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  91  N.  W.  1034  (Iowa.).— When  a  brakeman 
enters  into  the  employ  of  a  railroad  with  the  knowledge  that  in  running 
through  a  city  the  speed  exceeds  the  rate  allowed  by  ordinance,  held,  that  he 
assumes  the  risk  t)f  such  increased  speed,  though  injury  arises  from  violation 
of  the  ordinance. 

The  common  law  rule  is  that  an  employee  waives  all  right  to  damages 
when  he  continues  in  an  employment  obviously  dangerous.  Greenleaf  v. 
Railroad  Co,,  29  Iowa  14.  The  breach  of  a  statute  not  for  the  protection 
of  the  employee  does  not  give  him  the  right  to  damages,  if  injured.    FUm^ 
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ming  v.  St.  Paul  D,  R.  Co.,  27  Minn.  iii.  The  English  courts,  however, 
hold  that  the  maxim,  "Volenti  non  fit  injuria,"  does  not  apply  when  the 
injury  arises  from  a  direct  breach  of  a  statutory  obligation.  Braddeley  v. 
Granville,  L.  R.,  19  Q.  B.  423.  This  rule  has  been  adopted  in  Illinois* 
Missouri,  Ohio  and  Indiana.  There  is  also  a  diflFerence  of  opinion  when 
the  statute  is  for  the  protection  of  the  employee.  The  English  rule  is  that 
the  maxim  has  no  application.  Groves  v.  Lord  Wimborne,  2  Q.  B.  402. 
The  Massachusetts  rule,  which  seems  to  be  much  the  better,  is  that  when  an 
employee  continues  in  his  employment,  knowing  that  his  employer  is 
breaking  the  statute,  he  waives  all  right  to  claim  under  the  statute.  O'Maley 
V.  South  Boston  Gaslight  Co,,  158  Mass.  135.  Many  States  follow  the 
Massachusetts  rule,  including  Iowa  and  New  York.  Ford  v.  Railway  Co,, 
106  Iowa  85.    Ryan  v.  Long  Island  Railroad,  51  Hun.  607. 

Insurance— Insurable  Interest—Sole  Ownership.— Steinmeyer  v. 
Steinmeyer,  42  S.  £.  184  (S.  C.).—Hcld,  an  insurance  policy  requiring 
sole  and  unconditional  ownership  is  not  void  when  taken  out  by  the  grantee 
of  realty  by  deed  of  gift,  though  the  deed  has  been  adjudged  void  as 
against  the  grantor's  creditors. 

The  existence  of  a  lien  on  property  is  not  a  breach  of  a  condition 
in  a  fire  policy  requiring  sole  and  unconditional  ownership  in  the  assured. 
Frieser  v.  Allemania  Fire  Ins.  Co.,  30  Fed.  352;  Strong  v.  Manufacturer's 
Ins,  Co.,  27  Mass.  40.  Where  fact  of  a  pending  litigation  affecting  the 
premises  insured  was  not  communicated  to  the  insurer  at  the  time  of 
executing  the  policy,  the  policy  is  not  thereby  vitiated.  Hill  v.  Lafayette 
Ins.  Co.,  2  Mich.  476 ;  Lang  v.  Hawkeye  Ins.  Co.,  74  Iowa  673. 

Legislative  Authority  to  Erect  Structures — Abutting  Owner's 
Rights.— Pape  v.  N.  Y.  &  H.  R.  R.  Co.,  77  N.  Y.  Supp.  725.— Defendant 
by  authority  of  the  legislature  constructed  a  viaduct  in  a  public  street 
occupying  more  than  the  previous  road-bed.  The  structure  interfered  with 
the  easements  of  light,  air,  and  access  of  abutting  property  owners.  Held, 
such  construction  is  a  trespass.    Van  Brunt,  P.  J.,  dissenting. 

The  weight  of  authority  upholds  this  decision.  Reining  v.  R.  R.  Co., 
128  N.  Y.  157,  The  governing  principle  was  stated  in  Lewis  v.  R.  R.  Co., 
162  N.  Y.  202,  that  where  easements  are  interfered  with,  even  though  by 
governmental  authority,  the  injured  parties  must  be  compensated.  How- 
ever, it  was  held  in  Fries  v.  R.  R.  Co.,  169  N.  Y.  270,  that  when  a  company 
is  obliged  under  act  of  the  legislature  to  build  a  viaduct  in  place  of  a 
depressed  cut,  it  commits  no  trespass  in  carrying  out  the  work.  But  this 
attempt-ed  distinction  between  a  mandatory  and  a  permissive  statute,  is 
unsound  when  the  rights  of  third  parties  arc  violated. 

Life  Insurance— Suicide— Sanity— Rational  Intent— Supreme  Lodge 
MuT.  Protection  v.  Gelbke,  64  N.  E.  1058  (III.). — Where  there  was  an 
agreement  that  the  company  should  not  be  liable  in  case  of  insured's  death 
from  suicide,  sane  or  insane,  held,  that  if  the  insured  committed  the  act 
causing  his  death  voluntarily,  understanding  the  physical  nature  of  his  act, 
and  intending  to  take  his  own  life,  the  company  was  exempt  whether  the 
intent  was  rational  or  not. 

The  distinction  pointed  out  in  this  case  is  generally  accepted  in  the 
United    States.    May,   Ins.    (3rd   ed.),    vol.    i,    sees.    307,   324;    Bigelow  v. 
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Berkeshire  L,  Ins,  Co,,  93  U.  S.  284;  De  Gogorta  v,  Knickerbocker  L, 
Ins.  Co.,  65  N.  Y.  232.  And  wher«  the  stipulation  "sane  or  insane"  or  its 
equivalent  is  omitted  the  act  is  not  suicide  within  the  meaning  of  the 
policy.  Even  though  the  insured  intends  his  death,  if  by  reason  of  insanity 
he  cannot  appreciate  the  moral  character  of  his  act,  or  is  impelled  by  an 
uncontrollable  impulse.  Ins,  Co.  v.  Terry,  15  Wall.  580;  May,  Ins,  (3d  ed.), 
vol.  I,  sec.  307.  In  England  the  distinction  is  not  recognized,  and  although 
there  is  no  clause  as  to  insanity  in  the  policy,  still  the  act  will  be  considered 
suicide  when  done  voluntarily,  in  the  pursuance  of  an  intelligent  purpose, 
even  though  by  reason  of  insanity  the  insured  cannot  understand  the  moral 
character  of  his  act.  BowadaiU  v.  Hunter,  5  M.  &  G.  639.  English  rule 
is  followed  in  Massachusetts.  Cooper  v.  Mass,  Mut,  L.  Ins.  Co.,  102  Mass. 
227. 

Negligence — Carriers  of  Passengers — Injuries. — ^Tqbeng  v.  Metro- 
politan St.  Ry.  Co.,  76  N.  Y.  Supp.  411. — Plaintiff  was  injured  by  the 
premature  starting  of  a  street  car,  which,  while  it  was  slowly  moving,  he 
attempted  to  board.  Held,  that  an  instruction  that,  in  all  ordinary  cases, 
to  attempt  to  board  a  moving  public  vehicle  is  negligent  was  erroneous. 

The  instruction  expresses  the  established  rule  in  the  case  of  steam 
railroads.  Missouri  Pac,  R,  R.  Co.  v,  Texas  R,  R.  Co.,  36  Fed.  879;  Bacon 
V.  Delaware  R.  R.  Co.,  143  Pa.  St.  14.  A  distinction  has  often  been  made 
where  the  motion  was  slight;  B,  &  O,  R.  R.  Co,  v.  Kane,  64  Md.  11;  al- 
though the  only  decision  to  that  effect  in  this  country  since  1894,  Walthers  v. 
Chic.  &  N,  W.  R,  R,  Co.,  72  111.  App.  354,  has  been  overruled.  C,  &  A,  R, 
R.  Co,  V,  Flaherty,  96  111.  App.  563.  But  this  rule  does  not  apply  to  street 
railroads;  Corbin  v.  West  End  St,  R,  R.  Co,,  154  Mass.  197;  and  the  de- 
cisions to  that  effect  are  supported  by  abundant  text  authority.  Shearm,  & 
Red,,  Neg.,  sec.  282;  j  Thomp,,  Neg,,  sees.  35,  65.  Most  of  the  cases  cited 
to  uphold  the  opposite  view  involve  some  other  element  of  negligence. 
Dietrich  v,  St,  R,  R,  Co,,  58  Md.  347 ;  Reddington  v.  Traction  Co,,  132  Pa. 
St  154. 

Negugence — Dangerous  Premises — Railroad  Turntable. — C.,  B.  &  Q. 
R.  R.  Co.  V.  Krayenbuhl,  91  N.  W.  880  (Neb.). — A  child  of  four  years 
was  injured  while  playing  on  a  turntable.  Held,  that  the  owners  of  the 
turntable  were  neglig^ent,  in  that  it  was  not  kept  securely  locked. 

The  general  rule  is  that  one  who  maintains  on  uninclosed  premises 
dangerous  appliances  of  a  nature  likely  to  attract  children  in  play  is  liable 
to  a  child  injur-ed  thereby,  although  trespassing.  R.  R,  Co,  v.  Stout,  17  Wall 
657;  R,  R.  Co.  V,  McDonald,  152  U.  S.  262.  The  presence  of  the  children 
must  have  been  reasonably  anticipated.  Phila,,  etc.,  R.  Co,  v.  Hummell, 
44  Pa.  St.  375.  It  has,  on  the  other  hand,  been  held  that  there  is  no  liability 
unless  the  negligence  may  be  considered  as  equivalent  to  a  wanton  injury. 
Shea  V.  Gumly,  163  Mass.  184;  Walsh  v.  Fitchburg  R,  Co,,  145  N.  Y.  301. 
And  the  general  rule  that  there  is  no  duty  to  trespassers  has  been  applied 
in  the  case  of  children.  Peters  v.  Bowman,  115  Cal.  345;  Clark  v.  Man- 
chester, 62  N.  H.  577.  As  stated  in  the  opinion,  there  is  a  so-called  "doctrine 
of  the  turntable  cases,"  in  line  with  the  present  decision.  R,  R,  Co,  v.  Stout 
and  R.  R.  Co.  v.  McDonald,  supra.    This  has  been  affirmed  in  Ohio,  Georgia, 
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and  several  Western  States,  and  repudiated  in  New  York,  Massachusetts, 
New  Hampshire,  and  New  Jersey. 

Notes— Validity— Consideration  Partly  Illegal.— Douthart  v.  Cong- 
don,  64  N.  E.  348  (III.). — Where  a  city  ordinance  prohibited  brokers  from 
doing  business  without  a  license,  notes  given  to  the  brokers  in  settlement 
of  business  transacted  by  them  for  the  makers,  including  commission,  were 
held,  absolutely  void,  the  partial  illegality  of  consideration  vitiating  the  whole. 

W^^herc  two  or  more  notes  are  given  for  an  indebtedness,  part  of  which 
was  incurred  for  an  illegal  consideration,  the  law  seems  uncertain  whether 
the  total  amount  should  be  vitiated  or  not.  Carradine  v,  Wilson,  61  Miss. 
573,  rules  that  any  note  larger  than  the  illegal  consideration  may  be  applied 
thereto  and  recovery  had  on  the  others.  When  considerations  can  be  sepa- 
rated, recovery  may  be  had  pro  tanto  as  far  as  it  is  founded  on  a  valid 
consideration.  Graves  v.  Safford,  41  111.  App.  659.  The  court  here,  however, 
has  overlooked  these  distinctions  and  applied  the  well-established  rule  that 
where  part  of  the  consideration  is  illegal  the  whole  is  void  as  being  incon- 
sistent with  law  and  public  policy.  Scott  v.  Gillntore,  3  Taunt.  226;  Perkins 
V.  Cummings,  68  Mass.  258. 

Nuisance — Action  by  Lessee — Landlord  and  Tenant. — Bly  v.  Edison 
Electric  Illuminating  Co.,  64  N.  E.  645  (N.  Y.).— A  tencnt  in  possession 
of  premises  injuriously  affected  by  the  operation  of  an  electric  lighting 
plant  can  sue  to  abate  the  same,  though  the  lease  was  made  during  the 
existence  of  the  nuisance.    Parker,  C.  J.,  and  Haight,  J.,  dissenting. 

This  is  th€  first  departure  of  the  New  York  courts  from  the  doctrine 
of  Kernochan  r.  R.  R,  Co.,  159  N.  Y.  568.  In  that  case  it  was  held  that  a 
tenant,  who  renewed  his  lease  during  the  existence  of  a  nuisance  caused  by 
an  elevated  railroad,  could  not  bring  an  action  to  abate  the  same,  for  he 
mast  be  presumed  to  have  accepted  the  lease  at  a  lower  rent.  The  court 
refuses  to  place  that  construction  on  this  case  because  it  was  not  intended 
to  be  applied  to  the  general  law  of  nuisances,  but  to  a  condition  created  by 
the  operation  of  elevated  railroads,  which  have  no  parallel  in  our  juris- 
prudence. The  rule  of  the  Kernochan  case  has  been  applied  in  New  York 
where  the  cause  of  the  injury  was  a  polluted  stTezm(Yoos  v.  Rochester, 
92  Hun.  481),  and  a  tannery  (Frances  v.  Schoellkopf,  53  N.  Y.  152).  Also 
in  Massachusetts,  where  the  injury  was  caused  by  an  individual.  Baker  v. 
Sanderson,  3  Pick.  348.  The  principal  case,  however,  is  well  considered,  and 
the  distinction  appears  to  be  just  and  proper. 

Principal  and  Surety — Payment  of  Usurious  Debt  by  Surety — 
Estoppel  of  Principal.— Blakeley  et  al.  v.  Adams,  68  S.  W.  473  (Ky.). 
— Held,  that  a  principal  is  not  estopped  to  set  up  usury  in  the  original  debt, 
when  sued  by  the  surety  on  a  contract  for  indemnity,  unless  he  stood  by  and 
permitted  the  surety  to  pay  the  debt  in  ignorance  of  the  fact  that  it 
contained  usury.     Paynter,  Hobson  and  White,  JJ.,  dissenting. 

This  decision  seems  unsupported  by  sound  reason  or  authority.  The 
universal  rule  is  that  the  principal  is  estopped  to  plead  usury  against  his 
surety,  unless  the  surety  was  privy  to  the  usury.  Maples  v.  Cox,  74  Ga.  701 ; 
Turman  v.  Looper,  42  Ark.  500.  So  where  one  became  surety  in  ifin^orance 
of  usury  in  the  debt,  but  paid  with  knowledge,  he  could  recover  of  the 
principal  the  whole  amount  paid  unless  he  paid  contrary  to  principal's  order. 


RECENT  CASES.  179 

Ford  V.  Keith,  i  Mass.  139.  The  ground  of  this  decision  is  that  the  contract 
for  indemnity  was  without  consideration,  and  that  there  was  a  mere  sub- 
stitution of  the  surety  in  place  of  the  original  payee;  and  that  such  a  mere 
change  of  payee  does  not  estop  the  debtor  to  plead  usury.  Kendall  v. 
Crouch,  88  Ky.  199.  But  the  dissenting  justices  point  out  that  the  payment 
of  the  original  debt,  the  loss  of  the  use  of  his  money  by  the  surety,  and  the 
giving  of  time  to  the  principal  was  sufficient  consideration;  Mann  v.  Bank, 
104  Ky.  852;  and  that  the  decision  places  the  innocent  surety  in  a  position 
inferior  to  that  of  the  mere  assignee  for  value  to  whom  the  debtor  has 
renewed  the  obligation,  since  against  him  the  debtor  is  estopped  to  plead 
usury.    Stone  v.  McConnell^  62  Ky.  54. 

Pkivatb  Cobforation — Insolvkncy — Pbktkrsing  Directors. — Nafpanei 
Canning  Co.  v.  Reid,  Murdock  &  Co.,  64  N.  £.  870  (lsi>.).—Held,  that  an 
insolvent  private  corporation  may  prefer  its  own  directors,  although  their 
votes  are  necessary  to  accomplish  the  preference.    Hadley,  J.,  dissenting. 

Several  decisions  support  this  doctrine  without  restriction;  WarHeld, 
Howell  &  Co.  V.  Marshall  &  Co.,  72  la.  666;  Planters  Bank  v.  Whittle, 
78  Va.  737;  others,  with  the  qualification  that  the  vote  of  the  director  pre- 
ferred should  not  be  necessary  to  secure  the  preference;  Savage  v.  Miller, 
56  N.  J.  £q.  432;  or  that  the  transaction  be  carefully  scrutinized;  Hulings 
V.  Hulings  Lumber  Co.,  38  W.  Va.  351 ;  or  that  the  act  be  considered  prima 
facie  fraudulent.  Schufeldt  v.  Smith,  131  Mo.  280.  But  the  weight 
of  authority  upholds  the  contrary.  Smith  v.  Putnam,  61  N.  H. 
632;  Atwater  v.  American  Bank,  151  111.  605.  Although  the  reason 
generally  advanced — that  after  insolvency,  the  directors  are  so  far  trustees 
for  the  creditors  as  to  preclude  preference — is  hardly  sound.  Bank  v. 
Lumber  Co.,  90  Mich.  345;  HolUns  v.  Brierfield  Co.,  150  U.  S.  371;  XH 
Yale  Law  Journal  63. 

Nuisance—Construction  of  Subway— Use  of  Streets.— Bates  v. 
HoLBROOK  ET  AL.,  64  N.  E.  181  (N.  Y.).— Whcre  sub-constractors  on  the 
New  York  City  subway  erect  and  maintain  large  storage  structures  which 
cause  serious  loss  to  immediately  neighboring  hotel  proprietors  and  same 
could  be  as  well  maintained  in  sparsely  settled  districts  or  divided  into 
small  buildings,  held,  that  they  constitute  a  nuisance.  Parker,  C.  J.,  and 
O'Brien,  J.,  dissenting. 

The  legality  of  erecting  the  structures  was  unquestioned;  Laws  1896, 
c  729.  But  taking  all  the  facts  into  consideration,  they  were  permanent,  and 
under  the  dictum  of  Baltimore  &  P.  R.  Co,  v.  First  Baptist  Church,  108 
U.  S.  3i7i  constituted  a  nuisance.  Benefit  to  the  public  is  moreover  no 
excuse.    Susquehanna  Fertiliser  Co.  v.  Spongier,  86  Md.  562. 

Real  Property — Infant's  Deeds— Affirmance. — Shipf  v.  McKee  et  al., 
32  So.  281  (Miss.). — ^Where  a  person  remains  silent  regarding  his  deed 
executed  during  infancy,  held,  that  he  has,  after  reaching  majority,  the 
entire  period  allowed  by  the  statute  of  limitations  in  which  to  disaffirm. 

This  is  contrary  to  the  general  rule  that  an  infant's  deed  must  be  dis- 
affirmed within  a  reasonable  time  after  majority.  Delano  v.  Blake^  11  Wend. 
(N.  Y.)  85;  Goodnow  v.  Empire  Lumber  Co.,  31  Minn.  468.  Statutes  have 
been  passed  in  at  least  two  States  to  this  same  effect.  Leacox  v.  Griffith,  76 
Iowa  89;  Johnson  v.  Storie,  32  Neb.  610.  Decisions  in  accord  with  the 
case  in  hand,  however,  are  common  in  some  jurisdictions.  Wills  v.  Seixas, 
24  Fed.  82;  Prout  v.  Wiley,  28  Mich.  164. 
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REVIEWS. 

The  Law  of  Judgments,  Including  the  Doctrine  of  Res  Judicata. 

By    Henry    Campbell    Black,    M.A.     Second    edition.     West 

Publishing  Co.,  St.  Paul,  Minn.     1902.     2  vols.,  sheep,  pp.  1592. 

The  volume  of  decisions  on  the  subject  of  judgments  is  enor- 
mous, occupying,  for  example,  the  entire  volume  30  of  the  Century 
Edition  of  the  American  Digest  containing  3165  columns,  while  in 
the  annual  continuations  of  the  American  Digest,  the  subject  oc- 
cupies two  hundred  pages  annually;  and  the  Encyclopedia  of 
Pleading  and  Practice  devotes  almost  five  hundred  pages  to  the 
law  of  judgments.  So  it  will  readily  be  seen  that  the  work  of  the 
author  in  compiling  a  treatise  is  one  of  magnitude  and  ability. 
That  Mr.  Black  has  succeeded  admirably  is  evinced  by  the  orderly 
and  scientific  arrangement  of  the  text.  The  first  edition  (1891) 
was  received  with  great  favor  by  the  profession,  and  it  is  needless 
to  say  that  the  second  edition  will  be  welcomed  with  even  greater 
cordiality.  The  painstaking  and  conscientious  labor  bestowed  on 
the  work,  its  careful  treatment  and  arrangement,  and  the  exhaustive 
citations  of  all  the  decisions  ancient  and  modem,  make  it  a  work 
of  the  greatest  value  to  the  practising  lawyer. 

The  additional  citation  of  all  the  decisions  from  the  first  edition 
to  the  date  of  publication,  and  the  revision  of  and  additions  to 
various  chapters  render  the  text  thoroughly  up  to  date  in  every 
respect.  Particularly  to  be  commended  is  the  treatment  in  Chap. 
15,  of  "Relief  in  Equity  against  Judgments  at  Law,"  and  the 
exhaustive  discussion  in  Chap.  18  of  "Persons  Concluded  by  Judg- 
ments," and  Chap.  16  on  the  "Lien  of  Judgments."  The  scope  of 
the  work  is  comprehensive,  including  the  nature  of  the  various 
kinds  of  judgments,  their  rendition  and  entry,  arrest  of,  validity, 
lien,  relief  and  revival  and  also  estoppel,  assignments,  actions,  pay- 
ment and  satisfaction  of  judgment,  with  the  doctrine  of  res  judicata. 
The  treatment  of  the  subject  is  able,  and  the  style  clear  and  con- 
cise, avoiding  unnecessary  repetitions.  The  typography  and  bind- 
ing are  of  the  same  excellent  style  and  merit  that  commend  all  the 
publications  of  the  West  Publishing  Company.  //.  C.  B. 

The  Statutory  and  Case  Law  Applicable  to  Private  Companies 
under  the  General  Corporation  Act  of  New  Jersey,  with  Car^ 
poration  Precedents  Applicable  to  Corporations  Generally,  By 
James  B.  Dill.  Fourth  edition.  Baker,  Voorhis  &  Co.,  New 
York.     Law  buckram,  pp.  570. 

The  lawyer's  interest  in  our  great  industrial  development  is 
more  or  less  centered  in  the  organization  and  machinery  of  the 
great  corporations  which  are  given  life  by  the  favorable  laws  of 
the  State  of  New  Jersey.  The  enormous  interests  involved  call 
for  the  highest  quality  of  legal  genius  and  care  for  their  launching 
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and  for  their  leg^al  stability.  Taken  legally,  the  work  of  the 
comparatively  few  lawyers  engaj^ed  in  this  class  of  work  is  a  fine 
art,  and  the  compensation  for  services  is  oftentimes  very  great.  So 
for  the  young  lawyer  who  is  casting  about  for  a  field  in  which  to 
specialize,  this  subject  is  of  particular  interest.  It  is  a  new  and 
decidedly  attractive  field. 

It  is  gratifying  to  have  a  man  of  Mr.  Dill's  experience  and 
reputation  provide  for  us  so  much  valuable  information  as  is 
contained  in  the  fourth  edition  of  his  book.  The  exhaustion  of 
the  previous  edition  and  the  multiplication  of  corporation  precedents 
account  for  this  new  edition.  The  important  interim  legislation 
treated,  is  that  relating  to  the  conversion  of  preferred  stocks  into 
bonds;  the  broadening  of  the  power  to  issue  bonds;  and  to  the 
removal  of  restrictions  upon  the  corporate  right  to  put  the  bonds 
on  the  market  at  the  market  price.  Among  the  late  decisions  re- 
ceiving initial  treatment  are»  first,  the  much  discussed  question  of 
the  relative  rights  of  majority  and  minority  stockholders;  secondly, 
the  question  of  how  to  legally  provide  for  the  modification  of  the 
rights  of  stockholders  without  disturbing  the  fixedness  of  the  corpo- 
rate securities.  Illustrating  this  latter  question  is  a  discussion  of 
the  recent  case  of  Bergcr  z\  United  States  Steel  Corporation,  53 
Atl.  68. 

The  additions  devoted  to  corporate  precedents  is  of  more  general 
interest,  because  they  are,  as  the  author  says,  a  public  demonstra- 
tion of  the  corporate  problems  arising  under  the  laws  of  the  States 
in  general. 

Of  extraordinary  interest  and  value  are  the  extracts  from  the 
charters,  by-laws,  and  corporation  records  prepared  for  the  great 
corporations  by  the  finest  legal  talent,  representing  the  best  corpo- 
rate work  in  the  country.  C.  R.  /. 

Elements  of  the  Law  of  Real  Property.     By  Grant  Newell,  Pro- 
fessor of  the  Law  of  Real  Property  in  Chicago-Kent  College 
of  Law.     T.  H.  Flood  &  Co.,  Chicago.     1902.     i  vol.,  pp.  438. 
There  is  probably  no  branch  of  law  which  is  so  generally  ap- 
proached by  students  with  feelings  of  dread  as  that  of  real  property. 
To  the  student  who  has  become  accustomed  to  think  of  this  subject 
as  three  large  volumes  of  intricate  puzzles,  the  simplicity  of  this 
book    will   appeal.     Being   designed    especially    for    students,    the 
author,  a  teacher  of  law,  has  thrown  into  this  work  all  his  ex- 
perience in  the  classroom,  and  while  simplicity  has  been  the  aim, 
he  has  not  failed  to  give  a  thorough  consideration  of  all  the  foun- 
dation principles  of  his  subject. 

The  sections  on  land  including  the  principles  governing  fixtures 
are  adequate  and  complete.  Trade  fixtures  being  largely  regulated 
by  statute,  a  very  valuable  note  has  been  inserted  in  which  the 
leading  cases  in  the  various  States  on  this  subject  are  classified 
under  such  special  headings  as  trees,  growing  crops,  etc. 

Estoppel  receives  its  proper  attention.    Conceding  there  is  no 
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universal  rule  as  to  the  effect  of  estoppel  by  deed  on  title,  the  author 
adds  that  the  doctrine  upheld  by  Mr.  Washburn,  that  the  title  of 
the  person  against  whom  the  estoppel  operates  inures  to  the  one 
in  whose  favor  it  is  established  and  so  passes  the  after  acquired 
title  to  the  grantee,  does  not  seem  to  be  in  accord  with  the  general 
doctrine  of  estoppel.  The  conflict  of  authority  as  to  the  require- 
ment of  an  intention  to  deceive  in  estoppel  in  pais  is  mentioned, 
but  no  attempt  at  explanation  is  made,  the  author  deeming  this 
question  to  be  one  which  should  be  discussed  as  a  matter  of  equity 
jurisprudence. 

The  special  feature  of  the  book  is  found  at  the  end.  Here  the 
author  has  accumulated  leading  and  illustrative  cases,  which  he 
has  grouped  in  chapters  numbered  and  headed  to  correspond  with 
the  chapters  of  the  text.  A  study  of  these  cases  will  impress  the 
student  with  the  application  of  principles  by  the  courts  and  thus 
demonstrate  to  him  their  importance.  /.  A.  T. 

A  Brief  for  the  Trial  of  Criminal  Cases.  By  Austin  Abbott.  As- 
sisted by  William  C.  Beecher.  Second  edition  by  the  publishers' 
staff.  The  Lawyers'  Co-operative  Publishing  Company,  Roch- 
ester, N.  Y.     1902.    pp.,  814. 

This  book  is  intended  as  a  working  hand-book  for  the  prac- 
titioner whose  activity  is  largely  in  the  criminal  courts,  and  it  is 
excellently  adapted  for  that  purpose.  The  arrangement  may  be 
called  chronological,  that  is,  tiie  various  topics  are  treated  in  the 
order  in  which  they  ordinarily  arise  in  a  criminal  prosecution,  from 
the  right  of  the  accused  to  counsel  to  his  final  discharge  or  sentence. 
The  chapters  on  "Selection  of  Jurors,"  "Rules  of  Evidence,"  and 
"Instructing  the  Jury"  are  treated  with  exceptional  fullness.  With- 
out cumbering  the  work  with  an  accumulation  of  authorities  on 
well-settled  points  of  law,  the  mooted  questions  are  illustrated  by 
a  wealth  of  recent  citations  pro  and  con,  with  an  indication  of 
what  is,  in  the  author's  view,  the  better  or  the  prevailing  opinion. 
Altogether,  this  volume,  like  the  others  of  Mr.  Abbott's  "Trial  Brief 
Series,"  is,  to  the  busy  lawyer  with  a  criminal  practice,  indis- 
pensable. G.  N.  W. 
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An  interesting  study  of  the  relation  of  law  to  social  science  is  to  be 
found  in  a  volume  just  issued  as  part  of  the  International  Library  of  Higher 
Education,  "L'Enseignement  des  Scientes"  (Paris,  A.  Chevalier-Maresz  & 
Cie,  1903)  by  Professor  Henri  Hauser,  of  the  University  of  Dijoft  Law, 
he  maintains,  should  be  taught  from  the  standpoint  of  physiology,  pschycology 
and  history  before  it  is  examined  in  the  light  of  sociology.  Goethe's  criticism 
of  the  law  faculty  of  the  University  of  Strasburg,  in  his  "Dichtung  und 
Wahrheit,"  as  confining  their  labors  too  closely  to  matters  of  technique  and 
local  practice,  he  believes  might  have  been  made  at  that  time  in  regard 
to  every  French  University.  Now  all  is  changed.  Every  faculty  of  law 
may  fairly  be  termed,  also,  a  faculty  of  social  sciences.  The  licentiate  in 
law  has  had  the  opportunity  of  studying  (p.  153)  political  economy,  legal 
and  institutional  history,  political  science,  and  public  finance,  in  addition  to 
those  legal  branches  which  are  thought  distinctively  social  in  their  character, 
like  constitutional  and  international  law. 

Professor  Hauser  docs  not  find  much  health  in  English  kgal  education, 
but  pays  full  justice  to  what  has  been  done  in  the  United  States.  Here,  he 
is  inclined  to  give  the  palm  to  Yale,  so  far  as  instruction  in  the  social 
sciences  are  concerned,  including  both  the  courses  offered  in  the  graduate 
school  of  philosophy  and  in  the  Law  Department  to  the  master's  course, 
to  which  he  devotes  two  pages.  His  review  of  the  facilities  for  studying 
law  in  the  light  of  sociology,  and  sociology  in  the  light  of  law  at  New 
Haven,  closes  thus:  "Je  ne  sais  si  je  m'illusionne,  mais  il  me  semble  que 
Yale  University  ferait  assez  bonne  figure  it  c6t^  de  n'importe  quelle  ^cole  de 
sciences  sociales  du  vieux  monde  et  qu'  il  n'y  a  pas  lieu,  pour  nos  sociologues 
d'accabler  de  leurs  m6pri8  la  juene  Am^rique." 

The  following  change  is  announced  in  regard  to  requirements  for 
admission  to  advanced  standing  in  Yale  Law  School :  ''Applicants  who  have 
spent  one  or  more  years  at  any  law  school  bdonging  to  the  Association  of 
American  Law  Schools  or  at  any  law  school,  which,  in  the  opinion  of  the 
Dean,  is  of  substantially  equal  standing,  and  who  present  certificates  from 
such  school  showing  that  they  have  passed  satisfactory  examinations  in 
studies  there  pursued  may  be  excused  from  further  examinations  in 
those  subjects  and  be  classed  accordingly;  but  students  so  admitted  to  the 
Middle  or  Senior  Qass,  who  have  not  taken  other  topics  previously  pursued 
by  such  class,  must  pass  examinations  in  such  topics  at  or  before  the  close 
of  the  year  as  the  Dean  may  decide." 

It  is  announced  that  the  Edward  Thompson  Company  Prize  has  been 
discontinued.  In  its  stead  is  offered  the  Senior  Prize,  of  fifty  dollars,  to 
that  member  of  the  Senior  Qass  who  shall  passi  the  best  examination  in 
the  studies  of  that  year. 
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The  will  of  the  late  Augustus  £.  Lines  of  New  Haven  makes  provision 
for  another  endowed  professorship  in  the  Yale  Law  School,  for  which 
purpose  he  leaves  $50,000. 

'82. — Arthur  M.  Taft  has  been  re-elected  to  the  legislature  of  Mass- 
achusetts as  Representative  for  the  21st  Worcester  district. 

'95. — A.  H.  Barclay  has  been  appointed  assistant  treasurer  and  attorney 
for  the  Aetna  Indemnity  Co.  for  New  Haven  and  vicinity. 

'98. — ^J.  M.  Shepard,  M.  L.  '98,  has  been  elected  to  Congress  from  Texas, 
to  succeed  his  father,  who  died  during  the  recess. 

'00. — Albert  R.  Chamberlain  has  been  appointed  executive  secretary  to 
his  father,  Governor-elect  Abiram  Chamberlain  of  Connecticut. 

'02. — Charles  W.  Andrews  has  opened  an  office  at  50  State  St.,  Hartford, 
Conn. 

'02. — Fred  S.  Bacon  has  opened  an  office  in  Hartford,  Conn. 

'q2. — H.  R.  Norman  has  opened  a  law  office  in  Room  22,  Shannon 
Building,  Norwich,  Conn. 

'02. — The  marriage  of  John  F.  McGrath  to  Miss  Annie  L.  Mcrritt,  of 
Jackson,  Kentucky,  was  celebrated  October  the  eleventh,  at  St.  Vincent's 
Church,  New  York.    Mr.  McGrath  is  practicing  in  Waterbury,  Conn. 

*02. — ^Henry  G.  Snyder  has  been  engaged  to  deliver  a  special  course  of 
lectures  on  Insurance  to  the  law  class  of  Central  University,  Kentucky. 

'02. — Edgar  Atkin  is  in  the  law  office  of  Brown  &  McDavitt,  attomeys-at- 
law,  256  Broadway,  New  York. 
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LEGAL  DUTIES  AND  RIGHTS. 


Every  student  and  practitioner  of  our  law  will  doubtless  assent 
to  the  statement  that  it  is  extremely  desirable  that  the  amorphous 
bulk  of  which  it  now  consists,  which  is  becoming  continually  more 
and  more  unmanageable  as  each  year's  contribution  of  reports  and 
text-books  is  poured  out,  should  be  reduced  to  a  logical  and  scientific 
arrangement.  Whether  that  should  be  embodied  in  a  code  is  a 
question  on  which  opinions  differ,  and  which  need  not  be  discussed 
here.  A  code  is  not  necessary.  What  is  needed  is  some  arrange- 
ment which  shall  be  generally  accepted  by  the  bench  and  the  bar 
and  followed  by  legislators  and  the  writers  of  treatises  and  digests. 
It  might  be  prepared  and  put  forth  without  a  code  by  such  a  body 
as  the  Inns  of  Court  in  England,  or  the  American  Bar  Association 
in  the  United  States.  In  that  case  it  could  be  fully  discussed, 
tested  in  practice  and  modified,  if  necessary,  before  being  authori- 
tatively promulgated  in  a  statute.  Indeed,  considering  how  import- 
ant it  would  be  that  the  arrangement  once  adopted  in  a  code  should 
be  a  final  one  and  how  largely  the  systematic  study  of  the  law 
has  been  neglected  among  us,  it  might  be  very  plausibly  argued 
that  no  body  of  codifiers  at  present  would  be  likely  to  strike  out 
a  satisfactory  arrangement,  and  that  it  would  be  better  that  the 
arrangement  to  be  followed  should  be  known  and  generally 
accepted  before  the  work  of  codification  was  begun. 

Such  an  arrangement  must  rest  on  an  exhaustive  analysis  of 
legal  conceptions,  the  results  of  which  must  be  expressed  in  a 
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systematized  terminology.  The  purpose  of  this  article  is  to  make 
a  small  contribution  towards  a  scheme  of  arrangement  by  analysing 
the  fundamental  legal  notions  of  duty,  right  and  wrong. 

A  legal  duty  is  the  legal  condition  of  a  person  whom  the  law 
commands  or  forbids  to  do  an  act.  The  act  may  be  called  the 
content  of  the  duty;  it  is  what  must  be  described  in  defining  any 
particular  duty.  The  act  itself  is  a  fact,  which  might  exist  if  there 
were  no  law  and  no  duty.  The  law  does  not  create  it,  but  merely 
recognizes  its  actual  or  possible  existence.  The  duty  is  a  legal 
condition,  the  mere  creature  of  the  law.  The  acts  which  form 
the  contents  of  legal  duties  are  defined  by  reference  to  s<wne  of 
their  actual  or  possible  consequences.  An  act  per  se,  a  mere  bodily 
movement,  is  never  either  commanded  or  forbidden  by  the  law. 
There  is  no  conceivable  bodily  movement  which  a  person  in  some 
circumstances  might  not  lawfully  do  or  omit.  The  movements  of 
the  arm  and  hand  which  take  place  in  firing  a  pistol  might  be 
performed  exactly  by  a  person  who  had  nothing  in  his  hand,  and 
would  generally  in  such  a  case  be  lawful,  because  no  harmful  con- 
sequence could  be  apprehended  from  them.  If  he  held  an  unloaded 
pistol,  no  physical  injury  could  follow  to  any  person  at  whom  the 
pistol  was  aimed,  and  so  far  as  the  act  mii^ht  be  prohibited  with 
reference  to  such  consequences,  the  prohibition  would  not  apply. 
But  if  the  latter  person  believed  the  weapon  to  be  loaded,  the  act 
might  create  in  him  an  apprehension  of  injury,  and  that  psychical 
consequence  might  suffice  to  make  the  act  unlawful  as  amounting 
to  an  assault 

The  consequences  by  reference  to  which  the  act  is  defined,  which 
may  be  called  its  definitional  consequences  and  also  the  definitional 
consequences  of  the  duty,  are  either  actual,  probable  or  intended 
consequences.  This  gives  rise  to  a  three-fold  division  of  duties, 
as  follows.  I.  Peremptory  duties:  the  definitional  consequences 
are  actual.  The  person  must  or  must  not  act  in  such  a  way  as 
actually  to  produce  a  certain  consequence.  The  law  does  not  specify 
the  acts  any  farther  than  to  point  out  the  result  which  must  be 
attained.  But  the  requirement  to  attain  that  result  is  usually  per^ 
emptory ;  it  is  not  enough  that  the  person  subject  to  the  duty  has 
done  all  in  his  power  to  attain  it  and  has  failed  by  no  fault  of  his 
own.  The  duty  to  pay  a  debt  is  of  this  sort.  The  debtor  must 
peremptorily  do  such  acts  as  are  necessary  to  put  the  creditor  into 
the  possession  of  the  money.  He  may  choose  his  own  means,  but 
chooses  them  at  his  peril.  The  duty  of  a  person  who  voluntarily 
keeps  a  dog  known  to  him  to  be  ferocious  and  inclined  to  bite 
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mankind  to  prevent  it  from  doing  so,  is  of  this  class.  He  is  not 
merely  bound  to  keep  it  carefully,  or  even  with  extreme  care;  he 
must  absolutely  prevent  that  result.  In  a  few  cases  where  the 
act  is  defined  by  actual  consequences  and  the  duty  is  negative,  not 
to  cause  a  certain  result,  it  may  be  that  the  duty  is  not  strictly 
peremptory,  but  is  conditioned  on  intention  or  negligence.  Duties 
not  to  commit  trespasses  are  duties  defined  by  actual  consequences, 
but  it  is  still  a  mooted  point  whether  intention  or  negligence  is 
necessary  to  a  trespass. 

2.  Duties  of  reasonableness:  the  act  is  defined  by  reference  to 
its  probable  consequences.  The  person  must  not  do  any  act  that 
is  unreasonably  likely  to  cause  a  certain  consequence  or  must  do 
such  acts  as  are  reasonably  necessary  to  prevent  its  happening.  If 
he  does  so  much  as  this,  he  has  done  his  whole  duty  and  is  not 
responsible  for  what  actually  happens;  if  he  acts  so  as  to  incur 
an  unreasonably  great  risk  of  the  consequence  happening,  he  has 
broken  his  duty,  though  in  fact  by  good  luck  it  never  actually 
does  happen.  Thus  a  perscMi  who  drives  in  a  crowded  street 
necessarily  takes  some  risk  of  running  over  some  one.  As  his 
speed  increases  that  risk  increases  likewise.  At  last  a  point  may 
be  reached  at  which  the  risk  becomes  unreasonably  great,  and  his 
conduct  in  driving  so  fast  a  breach  of  duty,  even  though  he  does 
not  actually  run  over  any  one.  So  a  bailee  must  not  so  act  or 
omit  to  act  as  to  expose  the  chattel  to  an  unreasonably  great  risk 
of  loss  or  injury,  what  is  unreasonable  varying  according  to  the 
circumstances  of  the  case,  especially  the  value  of  the  thing  and  the 
nature  of  the  bailment.  If  the  chattel  is  lost  or  injured  without 
such  conduct  on  his  part,  he  is  not  guilty  of  any  breach  of  duty; 
the  duty  is  not  peremptory  to  keep  it  safe.  All  duties  to  use  due 
care  belong  to  this  class.  Negligence,  which  is  the  opposite  of  due 
care,  consists  essentially  in  conduct  which  involves  an  unreasonably 
great  risk  of  causing  harm. 

3.  Duties  of  intention:  the  act  is  defined  by  reference  to  its 
intended  consequences.  The  person  must  not  act  with  an  intention 
to  produce  a  certain  consequence.  Making  a  false  representation 
to  another  person  with  an  intent  to  defraud  him  by  leading  him 
to  act  upon  it  to  his  injury  is  a  breach  of  this  sort  of  duty,  and  so 
are  all  injuries  in  which  malice — ^that  is,  actual  malice  or  malice  in 
fact — ^is  an  ingredient,  all  the  meanings  of  actual  malice  having 
the  common  element  of  an  intention  to  produce  some  consequence. 

There  is  no  general  rule  for  determining  what  legal  duties  exist, 
what  acts  are  commanded  or  forbidden  by  law.    Much  labor  and 
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ingenuity  have  been  expended  in  the  attempt  to  find  some  general 
criterion  of  legal  right  and  wrong,  some  general  basis  of  legal 
liability.  But  in  vain ;  there  is  none.  Various  acts  are  commanded 
or  forbidden  for  various  reasons,  generally  on  grounds  of  ex- 
pediency ;  and  they  are  different  in  different  places  and  periods.  In 
this  respect  the  law  presents  itself  as  having  a  purely  arbitrary  or 
positive  character,  and  the  duties  that  exist  in  any  particular  system 
of  law  must  simply  be  separately  learned. 

Duties  in  some  cases  are  owed  to  particular  persons.  What  is 
meant  by  a  duty  being  owed  to  a  person,  and  how  it  is  known 
who  that  person  is,  will  be  explained  further  on. 

Rights  are  of  four  classes.  As  these  have  no  recognized  names, 
they  may  be  here  designated  for  convenience  sake  by  the  names 
of  correspondent,  permissive,  protected  and  facultative  rights. 

I.  Correspondent  rights.  When  one  person  owes  a  duty  to 
another  to  do  or  abstain  from  an  act,  the  latter  person  is  said  to 
have  a  right  against  the  person  subject  to  the  duty,  to  have  the  act 
done  or  not  done.  If  A  ought  not  to  beat  B,  B  has  a  right  against 
A  not  to  be  beaten.  Such  a  right  is  the  legal  condition  of  a  person 
to  whom  a  duty  is  owed.  The  same  act  which  forms  the  ccmtent 
of  the  duty  stands  also  as  the  content  of  the  right.  The  duty  and 
the  right  may  be  said  to  correspond  to  each  other;  rather  they  are 
two  names  for  different  aspects  of  the  same  thing,  t.  e,,  of  a  certain 
legal  relation  between  two  parties,  which  looked  at  from  the  stand- 
point  of  one  is  a  duty  owed  by  him  to  the  other,  and  from  the  latter's 
standpoint  is  a  right  which  he  has  against  the  former.  Hence 
neither  can  be  en f erred  from  the  other,  because  the  conclusion  is 
already  contained  in  the  premise,  or  is  identical  with  it.  To  argfue : 
a  creditor  has  a  right  to  his  money,  therefore  the  debtor  ought  to 
pay,  is  invalid  as  involving  a  petitio  principii,  if  a  correspondent 
right  is  meant. 

A  right  of  this  sort  can  not  be  exercised,  but  can  be  violated. 
To  exercise  a  right  means  to  do,  or  abstain  from,  the  act  which 
forms  its  content.  But  here  ex  hypothesi  the  only  act  is  one  that  is 
to  be  done,  if  at  all,  not  by  the  holder  of  the  right  but  by  the  other 
party  on  whom  the  duty  rests.  There  may  be  some  way  to  enforce 
the  right  by  compelling  that  other  party  to  do  what  he  ought  to  do 
or  to  make  compensation  for  not  doing  so;  but  enforcement  is 
different  from  exercise.  The  violation  of  a  right  on  the  other  hand 
is  effected  by  the  conduct  of  the  other  party,  and  is  therefore  pos- 
sible of  such  rights.  Moreover  a  breach  of  the  corresponding  duty 
involves  necessarily,  or  rather  is  the  same  thing  as,  the  violation 


LEGAL  DUTIES  AND  RIGHTS.  -189 

of  the  right ;  the  two  can  not  be  separated  in  fact  or  distinguished 
in  thought. 

These  rights  are  of  no  legal  importance  as  distinct  from  their 
corresponding  duties.  When  the  duty  has  been  described,  enough 
will  have  been  said  about  the  right;  it  will  not  require  a  separate 
treatment  for  any  legal  purpose.  Certain  writers  of  eminence,  how- 
ever, have  regarded  correspondent  rights  as  the  only  kind  of  rights, 
and  have  endeavored  to  set  forth  arrangements  of  the  law  based  (xi 
that  conception.  It  is  submitted  that  they  are  in  error,  for  reasons 
that  will  appear  in  the  course  of  the  following  discussion. 

2.  Permissive  rights.  A  person  is  said  to  have  a  right  to  do 
or  abstain  from  an  act  when  the  law  does  not  forbid  or  command 
him  to  do  it.  A  permissive  right  is  the  legal  condition  of  a  person 
who  is  not  subject  to  a  duty.  Free  speech,  religious  freedom,  the 
freedom  of  the  press,  the  right  of  use  which  the  owner  of  a  thing 
has  in  it,  many  of  our  most  important  rights  and  liberties,  belong 
to  this  class  of  rights.  The  content  of  this  kind  of  a  right,  like 
that  of  the  preceding  kind,  is  an  act.  But,  and  herein  these  rights 
differ  from  the  preceding  ones,  the  act  is  one  to  be  done  by  the 
holder  of  the  right  himself  and  not  by  the  person  subject  to  a 
corresponding  duty.  Indeed,  there  is  no  such  person  and  no  such 
duty;  the  conception  of  right  here  is  a  purely  negative  one,  there 
is  no  special  relation  to  any  particular  duty.  Therefore  these  rights 
can  be  exercised,  but  can  not  be  violated.  It  is  true,  the  holder  of 
the  right  may  be  prevented  in  various  ways  from  doing  the  acts 
which  he  has  a  right  to  do.  But  when  such  prevention  is  a  violation 
of  right  at  all,  it  is  because  it  is  effected  by  interferences  with  his 
person  or  belongings  which  amount  to  violations  of  a  different  class 
of  rights.  If  it  can  be  effected  without  such  interference,  it  is  not 
a  violation  of  right.  Thus  it  is  generally  not  legally  wrongful,  not 
a  violation  of  any  legal  right,  to  prevent  a  person  from  saying 
something  which  he  wishes  to  say,  from  exercising  his  right  of 
free  speech,  by  threatening  to  give  him  a  thrashing  next  week. 
But  it  would  be  to  stop  him  by  actually  beating  him  on  the  spot> 
because  thereby  his  right  of  bodily  security  would  be  violated^ 
which  is  a  very  different  right  from  that  of  free  speech  and  is  not  a 
mere  permissive  right.  But  the  one  mode  of  prevention,  so  far  as 
freedom  of  speech  goes,  might  be  as  effectual  as  the  other,  and 
would  equally  be  a  violation  of  the  right  of  free  speech,  if  that 
right  could  be  violated.  The  provisions  for  securing  freedom  of 
speech  and  similar  permissive  rights  which  are  contained  in  the 
Constitution  of  the  United  States  and  of  the  States  of  the  Union, 
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which  are  often  spoken  of  as  intended  to  prevent  the  violation  of 
those  rights,  are  really  intended  to  prevent  those  rights  from  being 
destroyed  or  taken  away  by  the  legislature,  to  insure  their  con- 
tinuing to  exist  as  legal  rights.  In  the  absence  of  such  inhibitions 
these,  like  all  other  legal  rights,  could  be  abolished  by  statute.  But 
the  abolition,  destruction  or  deprivation  of  a  right  is  a  very  dif- 
ferent thing  from  its  violation;  indeed,  is  inconsistent  with  it, 
for  the  right  must  exist  to  be  violated. 

A  permissive  right  may  be  a  right  in  or  over  a  specific  thing,  or 
in  or  over  a  pers<xi  who  for  that  purpose  stands  in  a  positicm 
analogous  to  that  of  a  thing,  as  a  child  whom  its  father  has  a 
right  to  chastise.  In  such  a  case  the  content  of  the  right  is  not  a 
class  of  acts  generally,  but  the  acts  so  far  as  their  consequences 
affect  the  thing.  The  definitional  consequence  of  the  act  are  its 
effects  upon  that  thing  only.  The  holder  of  the  right  is  permitted 
to  do  or  abstain  from  the  act  so  far  as  his  doing  so  will  affect  the 
thing.  Beyond  that  his  right  does  not  justify  his  acts,  except  in 
a  few  special  cases  which  there  is  not  time  to  stop  and  explain 
here.  This  is  the  meaning  of  the  maxim,  sic  utere  tuo  ut  alienum 
non  laedas.  A  man  may  exercise  his  right  of  free  speech,  in  a  case 
that  falls  within  its  scope,  without  any  regard  to  how  much  mis- 
chief he  may  do  thereby  or  to  whom,  because  that  right  of  his  is 
general  and  is  not  a  right  in  any  specific  thing.  But  if  he  discharges 
a  gun  and  hits  his  neighbor,  he  can  not  protect  himself  by  the  plea 
that  that  was  an  exercise  of  his  right  of  use  in  the  gun.  It  was, 
so  far  as  the  effect  upon  the  gun  went ;  had  the  gun  been  burst  in 
the  firing  no  one  could  have  complained.  But  so  far  as  the  effect 
of  his  act  upon  his  neighbor's  body  was  concerned,  his  r^ht  of  use 
of  the  gun  had  no  relation  at  all  to  that ;  he  had  no  right  to  fire  the 
gun  so  far  as  it  produced  that  sort  of  a  consequence.  He  may  have 
had  a  right  to  shoot  his  neighbor  on  some  other  ground,  e.  g.  that 
of  self-defense,  but  that  would  not  be  a  part  of  his  property  right 
in  the  gun.  So  if  a  man  turns  his  vicious  bull  loose  in  the  street, 
his  conduct  is  wrongful,  not  because  his  right  of  use  in  the  animal 
does  not  extend  to  that  disposition  of  him,  but  because  of  the 
probability  of  injurious  consequences  to  persons  or  things  other 
than  the  bull ;  the  definitional  consequences  of  the  acts  which  form 
the  content  of  his  permissive  rights  of  property  in  the  bull  do  not 
include  such  ccxisequences. 

It  may  appear  at  first  sight  that  the  remark  made  above  about 
correspondent  rights,  that  they  are  of  no  legal  importance  in  dis- 
tinction from  duties,  applies  also  to  permissive  rights.    Tliis  is 
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true  in  general  as  to  those  rights  which  do  not  have  specific  subjects.  , 
The  right  of  free  speech  is  sufficiently  apparent  from  the  absence  of 
rules  restricting  it,  and  the  right  of  every  man  to  dress  as  he 
pleases  from  the  absence  of  sumptuary  laws.  But  the  case  is  dif- 
ferent with  specific  permissive  rights  such  as  permissive  rights  of 
property.  A  tenant  for  life,  the  holder  of  an  easement  or  a  bailee, 
for  instance,  may  deal  in  certain  ways  with  the  thing  which  is  the 
subject  of  his  right,  but  not  in  all  ways.  An  absolute  owner  may 
do  what  he  pleases  with  it.  These  permissions  might,  it  is  true, 
be  set  forth  as  exceptions  to  the  various  duties  which  fortrid  men 
to  meddle  with  things.  We  might  define  the  duties  by  reference 
to  definitional  consequences  which  consisted  in  certain  effects  pro- 
duced upon  things,  and  then  declare  exceptions  to  those  duties  in 
cases  where  the  actor  had  come  into  those  relations  with  the  thing 
which  we  call  having  property  rights  in  it.  But  the  same  exceptions 
of  this  sort  would  apply  to  all  duties,  and,  for  reasons  which  want 
of  space  forbids  to  explain  fully  here,  but  some  of  which  will  readily 
occur  to  the  reader,  it  is  more  convenient  to  state  them  once  for  all 
in  the  form  of  permissive  rights.  Here  we  meet  for  the  first  time 
a  principle  that  will  come  out  more  prominently  in  the  discussion 
of  protected  rights,  that  definitions  of  rights  are  merely  porticms 
of  definitions  of  duties  separated  from  the  rest  and  stated  apart 
for  reasons  of  convenience.  The  sole  object  of  law  is  to  r^^Iate 
conduct.  A  system  of  law  is  a  description  of  what  acts 
must  or  must  not  be  done.  Whenever  the  law  appears 
to  be  doing  anything  else,  that  is  merely  in  some  way  ancillary  to 
its  main  purpose.  The  direct  description  of  conduct  commanded 
or  forbidden  is  the  definition  of  a  duty.  Duties  therefore  are  the 
primary  legal  entities.  But  as  the  descriptions  of  various  different 
duties  make  use  of  the  same  conceptions  as  elements,  it  is  a  matter 
of  obvious  convenience  to  describe  these  once  for  all  in  some  part 
of  the  system,  and  then  to  use  them  as  praecogncs  cenda  in  the 
direct  definition  of  duties.  That  is  the  part  that  rights  play  in  law 
— at  least  as  to  form ;  as  to  substance,  it  may  be  that  rights  rather 
than  duties  are  the  things  of  real  and  primary  importance. 

The  acts  that  form  the  contents  of  permissive  rights  are  always 
described  by  reference  to  their  actual  consequences.  There  ia 
nothing  in  the  doctrine  of  permissive  rights  corresponding  to  the 
threefold  division  of  duties  above  mentioned.  Therefore  if  a  per- 
son's act  is  done  in  the  exercise  of  a  right,  his  state  of  mind  is 
unimportant.  Generally  speaking,  a  pers<xi  is  legally  justified  in 
exercising  his  rights  out  of  pure  malice,  not  for  the  purpose  of 
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benefiting  himself  but  merely  to  do  harm  to  another.  Some  courts 
in  the  United  States  have  admitted  certain  exceptions  to  this  princi- 
ple, but  they  are  distinctly  exceptions  to  a  general  rule  and  are  not 
recognized  Everywhere. 

Nevertheless,  permissive  rights  are  sometimes  limited  by  reason- 
ableness, though  not  in  the  same  manner  as  duties.  When  two 
persons  have  rights  in  the  same  thing,  one  may  be  paramount  to  the 
other.  If  it  is  absolutely  paramount,  it  may  be  exercised  to  its 
full  extent  without  any  regard  to  how  its  effect  upon  the  thing 
interferes  with  the  exercise  of  the  subordinate  right,  or  even  to 
whether  it  makes  any  exercise  of  the  latter  impossible.  An  ease- 
ment is  usually  thus  absolutely  paramount  to  the  right  of  the  owner 
of  the  soil.  And  the  easement  may  be  of  such  a  nature  as  practi- 
cally to  prevent  the  owner  from  getting  any  benefit  from  the  land ; 
but  this  does  not  prevent  the  exercise  of  the  easement  to  its  full 
extent.  Or  one  right  may  be  reasonably  paramount,  so  far  that  it 
can  be  exercised  to  a  reasonable  extent,  however  injurious  to  the 
subordinate  right,  but  not  paramount  to  every  extent.  Thus  the 
right  of  navigation  in  navigable  waters  is  paramount  to  the  right 
of  fishing,  and  a  vessel  may,  if  reasonably  necessary,  hold  her  course 
and  run  over  nets;  but  this  should  not  be  done  unnecessarily  and 
wantonly.  In  other  cases  the  two  rights  are  equal,  and  each 
permits  a  reasonable  use  of  the  thing  with  reasonable  regard  to 
the  equal  rights  of  the  other  party,  but  permits  no  more  than  that 
Rights  to  use  a  public  highway  for  passage  are  of  this  sort.  It 
thus  appears  that  a  permissive  right  may  be  a  right  as  to  act  or 
to  produce  certain  results  absolutely  or  only  to  a  reasonable  extent. 
The  case  of  the  use  of  a  highway  illustrates  very  well  the  difference 
between  reasonableness  in  relation  to  permissive  rights  and  to 
duties.  If  a  person  stands  a  loaded  wagon  in  a  narrow  street  and 
thus  obstructs  the  way  so  that  others  who  wish  to  can  not  pass, 
those  consequences  of  his  conduct  are  actual,  not  merely  probable, 
and  the  question  will  be  whether  in  actually  causing  such  a  stoppage 
he  has  exceeded  his  right  to  a  reasonable  use  of  the  street.  But 
no  right  other  than  his  right  to  use  the  street  is  involved.  If, 
however,  he  drives  fast  and  thus  incurs  a  risk  of  running  over 
some  one,  the  question  will  be  whether  the  probability  of  that  result 
is  unreasonably  great  so  as  to  make  his  act  amount  to  a  breach  of 
his  duty  to  use  due  care  in  driving,  a  duty  which  corresponds  not 
only  to  the  rights  of  others  in  the  street,  but  to  their  rights  of 
personal  security.  Of  course  in  many  cases  an  act  may  be  un- 
reasonable in  both  ways :  it  may  produce  actual  consequences  which 
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the  actor  has  no  right  to  produce  because  they  amount  to  an 
unreasonable  appropriation  of  the  road  to  the  exclusion  of  others, 
and  it  may  at  the  same  time  be  a  breach  of  some  duty  because  it 
is  unreasonably  likely  to  cause  injury,  not  necessarily  to  the  road 
itself,  but  to  persons  or  things  in  the  road. 

It  is  true  of  permissive  rights  as  of  duties  that  there  is  no 
general  rule  for  determining  what  rights  exist.  Indeed  this  fol- 
lows from  the  principle  as  to  duties.  The  law  confers  upon  men 
such  rights  as  are  deemed  expedient. 

3.  Protected  rights.  The  consequences  of  acts  are  states  of 
fact,  or  more  exactly  substitutions  of  one  state  of  fact  for  another. 
If  A  strikes  B  and  wounds  him,  the  former  good  condition  of  B's 
body,  which  was  a  state  of  fact,  is  destroyed  and  a  worse  state  of 
fact,  a  state  of  mutilation  and  pain,  substituted  for  it.  So  in  slander 
the  fact  of  an  existing  good  reputation  is  replaced  by  that  of  an 
impaired  one.  When  a  debt  is  paid,  the  fact  of  the  creditor's 
possession  of  the  money  comes  into  existence.  Not  only  are  acts 
which  are  commanded  or  forbidden  defined,  as  has  been  said,  by 
reference  to  their  consequences,  but  they  are  commanded  or  for- 
bidden wholly  for  the  sake  of  the  states  of  fact  that  form  their 
consequences.  It  is  these  alone,  not  the  acts,  that  are  per  se  im- 
portant ;  acts  have  a  relative  and  derivative  importance  only.  While 
the  direct  object  of  law  is  to  regulate  conduct,  its  ultimate  and 
real  object  is  to  protect  states  of  fact;  its  regulation  of  conduct 
is  to  that  end  only.  This  protection  is  of  two  sorts;  sometimes 
the  law  seeks  to  cause  a  certain  state  of  fact  to  come  into  existence, 
as  when  it  commands  the  performance  of  a  contract ;  and  sometimes 
it  seeks  to  prevent  the  destruction  of  an  existing  c<xidition  of  fact, 
as  when  it  forbids  harmful  acts  or  requires  precautions  to  be 
taken  against  harm. 

The  same  act  or  omission  may  impair  various  kinds  of  protected 
states  of  fact.  For  instance,  a  single  negligent  act  may  injure  a 
man's  own  person,  disable  his  wife  and  deprive  him  of  her  services, 
destroy  various  chattels  of  his,  and  subject  him  to  pecuniary  loss. 
And  the  same  state  of  fact  may  be  impaired  by  various  kinds  of 
acts  or  omissions.  Moreover  it  is  not  every  state  of  fact  whose 
existence  is  or  may  be  of  importance  to  a  person  that  the  law 
undertakes  to  protect,  and  of  those  that  it  does  protect,  it  gives 
more  extensive  protection  to  some  than  to  others.  The  condition 
of  a  person's  body  while  he  is  alive  is  protected  to  a  very  large 
extent ;  the  condition  of  being  alive  formerly  received  only  a  partial 
protection,  in  the  days  when  no  civil  action  lay  for  causing  death. 
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A  persoa's  mental  condition  is  in  the  main  unprotected;  generadly 
mental  suffering  from  fear,  anxiety,  humiliation  or  inrasion  of 
privacy  are  without  legal  remedy.  Immovable  property  is  pro* 
tected  more  fully  from  injuries  by  persons  or  palpable  things  than 
from  the  incursion  of  impalpable  things  such  as  smoke,,  smells^ 
noises  and  the  like ;  yet  some  protection  is  given  against  the  latter. 
It  is  therefore  convenient,  at  least  in  many  cases,  to  describe  the 
different  kinds  of  states  of  fact  which  the  law  protects  separately 
from  the  acts  by  which  they  may  be  created,  perserved  or  impaired. 
It  is  true  that  acts  can  not  be  fully  described  without  reference 
direct  or  indirect,  explicit  or  implied,  to  the  states  of  fact.  But  if 
the  facts,  which  may  be  complicated,  have  been  previously  described 
and  designated  by  an  appropriate  name,  the  reference  in  defining 
any  particular  duty  may  be  a  general  one  only.  Also  it  often 
happens  that  the  consequences  which  are  directly  definitional  of  a 
duty  are  not  the  state  of  fact  which  is  ultimately  important,  but 
some  intermediate  state  of  fact  which  in  its  turn  will  or  may  affect 
the  ultimate  one.  For  example,  a  duty  not  to  make  a  nuisance 
may  often  be  defined  by  reference  to  the  existence  or  condition 
only  of  the  thing  which  constitutes  the  nuisance.  The  existence 
of  such  a  thing  is  what  is  immediately  forbidden ;  though  the  ob- 
ject of  the  prohibition  is  to  prevent  injuries  to  persons  or  to  other 
things,  whose  condition  is  the  ultimately  in^rtant  state  of  fact 
This  separation  for  purposes  of  convenience  between  the  act  and 
the  state  of  fact  that  is  ultimately  to  be  protected  by  the  doing  or 
omission  of  the  act,  gives  rise  to  the  conception  of  another  class 
of  rights,  for  legal  purposes  the  most  important  class,  having  for 
their  contents  the  protected  states  of  fact.  It  makes  more  clear  the 
meaning  of  two  statements  in  the  foregoing  discussion,  namely, 
first,  that  while  in  form  duty  was  the  primary  and  important  con- 
ception in  law,  in  substance  right  rather  than  duty  was  such,  and 
secondly,  that  a  definition  of  a  right  was  a  part  of  that  of  a  duty 
separated  from  the  rest  for  convenience. 

A  protected  right  is  the  legal  condition  of  a  person  for  whom 
the  law  protects  a  state  of  fact  by  imposing  duties  upon  other 
persons  whose  performance  will  or  will  tend  to  bring  the  state  of 
fact  into  existence  or  prevent  its  destruction.  The  protected  state 
of  fact,  not  any  act,  is  the  content  of  the  right.  Therefore  a  right 
of  this  sort  can  not  be  exercised,  but  can  be  violated.  Any  impair- 
ment of  the  state  of  fact  is  a  violation  of  the  right.  In  ordinary 
usage  the  word  violation  is  applied  only  to  impairments  that  are 
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caused  by  wrongful  conduct,  by  breaches  of  duty,  on  the  part  of 
others.  But  it  will  be  convenient  to  use  the  word  to  denote  any 
impairment  however  caused.  In  this  sense,  however,  a  violation 
of  a  right  does  not  always  amount  to  a  wrong.  If  A  strikes  B 
with  a  club  and  breaks  his  arm,  there  is  a  violation  of  B's  right 
of  bodily  security,  the  condition  of  his  body,  which  is  the  state 
of  fact  that  forms  the  content  of  that  right,  is  impaired;  and  this 
is  due  to  A's  breach  of  duty  and  is  a  wrong.  But  if  A  accidentally 
stumbles  against  B  and  knocks  him  down  with  the  result  of  break- 
ing his  arm,  B's  right  is  equally  violated;  but,  since  A  has  done 
no  wrongful  act,  no  act  which  is  a  breach  of  any  duty,  he  has 
ccxmnitted  no  wrong. 

Protected  rights  are  absolute  or  relative.  In  the  former,  which 
are  much  the  more  numerous,  the  right  is  violated,  as  above 
described,  by  any  impairment  of  the  state  of  fact  which  constitutes 
its  content,  without  more.  But  in  a  relative  right  the  mere 
impairment  of  that  state  of  fact  is  not  by  itself  sufficient  to  amount 
to  a  violation  of  the  right.  There  must  follow  as  its  consequence 
an  impairment  of  some  secondary  state  ol  fact  to  which  the  right 
is  said  to  be  relative.  Thus  the  right  of  personal  security  is  an 
absolute  right;  but  the  right  which  a  husband  has  in  the  security 
of  his  wife  is  relative  to  her  services.  A  physical  injury  to  her 
is  not  a  violation  of  his  rights  unless  it  causes  a  loss  of  services. 
Every  person  has  two  rights  of  reputation,  an  absohite  right, 
which  is  violated  by  the  publication  about  him  of  a  libel  or  one 
of  those  slanders  which  are  said  to  be  actionaUe  per  se,  and  a 
relative  right,  relative  to  his  pecuniary  condition,  which  is  violated 
by  a  slander  not  actionable  per  se  but  which  actually  causes  special 
damage,  i.  e.,  pecuniary  loss. 

When  the  protected  state  of  fact  includes  the  possession  or 
condition  of  a  thing,  the  thing  is  the  subject  of  the  right,  and  the 
right  is  said  to  be  a  right  in,  to  or  over  the  thing.  A  person  may 
also  stand  in  the  situation  of  a  thing  as  the  subject  of  a  right,  as  a 
wife  or  child. 

A  duty  which  is  imposed  for  the  protection  of  a  right  is  said 
to  correspond  to  that  right  and  to  be  owed  to  the  holder  of  it. 
There  is  no  general  rule  for  ascertaining  what  duties  correspond 
to  any  particular  right  or  to  what  rights  any  particular  duty 
corresponds.  This  correspondence  is  determined  by  positive  rules 
of  law  based  on  various  considerations  of  expediency.  Some  rights, 
such  as  those  of  bodily  security  and  property  rights  in  material 
things,  have  many  duties  corresponding  to  them,  and  other  rights. 
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such  as  reputation,  have  few.  Some  duties,  for  instance  the  duty 
not  to  make  a  fraudulent  misrepresentation,  correspond  to  many 
rights,  while  there  are  duties,  like  the  duty  to  take  care  of  dangerous 
animals,  whose  range  of  correspondence  is  narrower.  This  subject 
of  the  correspondence  of  duties  to  rights  will  be  taken  up  again 
further  on. 

When  the  duty  is  not  defined  by  reference  to  the  actual  ccxise- 
quences  of  the  act,  the  duty  may  be  broken  without  any  consequences 
ensuing  and  therefore  without  the  violation  of  any  right  to  which 
it  corresponds.  If  a  violation  of  the  right  actually  takes  place,  it 
may  be  separated  by  an  interval  of  time  from  the  breach  of  duty. 
Even  if  the  definitional  consequences  of  the  duty  are  actual  conse- 
quences, still  if  they  are  such  intermediate  facts  as  have  been 
above  mentioned  and  not  facts  which  constitute  an  impairment  of 
the  protected  condition  of  fact,  it  may  still  be  true  that  a  violation 
of  the  right  need  never  follow  or  may  follow  only  after  an  interval 
of  time.  If,  for  instance,  A  lays  poison  for  the  purpose  of  killing 
B's  cattle,  there  is  at  once  a  breach  of  duty,  a  completed  wrongful 
act.  But  if  the  cattle  never  find  and  eat  it,  B's  rights  in  them 
are  never  violated,  and  even  if  they  do  so,  it  may  happen  some 
time  after  the  commission  of  the  breach  of  duty.  But  when  the 
duty  is  defined  by  actual  consequences  and  these  are  such  as  are 
involved  in  the  content  of  the  protected  right,  then  the  duty  can 
not  be  broken  without  the  right  being  at  the  same  time  violated, 
though  the  breach  of  duty  and  the  violation  of  right  can  still  be 
distinguished  theoretically  for  legal  purposes.  This  is  the 
case  in  a  trespass  or  the  failure  to  pay  a  debt,  and 
indeed,  as  will  hereafter  appear,  in  breaches  of  contract  generally. 

4.  Facultative  rights.  A  right  of  this  kind  is  the  legal  power 
or  capacity  to  dispose  of  s<Mne  other  right  which  is  not  vested  in 
the  person  having  the  power.  Such  a  power  is  sometimes  exer- 
cisable by  the  mere  act  of  the  party  himself,  as  in  the  case  of  a 
power  of  appointment,  and  sometimes  Only  by  the  aid  of  a  court, 
as  in  a  maritime  or  equitable  lien.  A  facultative  right  has  no 
duties  corresponding  to  it  and  can  not  be  violated;  but  it  can  be 
exercised,  its  content  being  acts. 

Rights  are  divided  into  rights  in  rem  and  in  personam.  This 
nomenclature  is  objectionable,  because  all  rights  are  against  persons 
and  none  against  things,  and  rights  in  rem  have  no  necessary  rela- 
tion to  things;  and  in  a  scientific  arrangement  of  the  law  some 
substitute  should  be  found  for  it.  But  the  terms  will  be  used  here 
because  they  are  the  established  ones.    Rights  in  rem  are  such  as 
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avail  against  all  the  world;  rights  in  personam  {ccrtam  sive  deter- 
niinatam,  as  Austin  says)  against  particular  persons  only.  The 
importance  of  the  distinction  between  these  two  classes  of  rights 
has  been  doubted  or  denied.  But  it  is  practically  important,  at 
least  as  to  protected  rights,  for  the  following  reasons.  The  con- 
tents of  protected  rights  in  rem  consist  of  a  few  states  of  fact, 
all  of  which  can  be  easily  enumerated  and  described  once  for  all. 
Also  the  duties  corresponding  to  them  are  different  from  those 
which  correspond  to  rights  in  personam,  and  are  capable  of  ex- 
haustive enumeration  and  description.  Therefore  it  is  possible, 
and  is  the  method  that  most  conduces  to  clearness  and  convenience, 
to  treat  rights  in  rem  and  their  corresponding  duties  separately 
from  each  other  and  to  arrange  the  discussion  of  them  according 
to  the  nature  of  their  contents.  This  will  more  clearly  appear 
from  the  enumeration  of  rights  in  rem  presently  to  be  attempted. 

On  the  other  hand,  the  contents  of  rights  in  personam  and  of 
their  corresponding  duties  are  very  various,  being  determined  in 
most  cases  by  the  will  of  the  parties  to  some  agreement,  the  duties 
are  all  so  defined  that  their  breach  can  not  be  separated  from  the 
violation  of  the  right  nor  can  they  be  separately  described.  The 
only  feasible  arrangement  of  this  class  of  rights  and  their  corre- 
sponding duties  is  not  according  to  their  contents,  but  according  to 
their  various  modes  of  origin,  describing  the  right  and  the  duty  in 
conjunction.  This  necessitates  a  very  different  mode  of  treatment 
of  them  from  what  is  appropriate  to  rights  in  rem,  and  therefore 
requires  their  separation  from  the  latter  in  an  arrangement  of  the  law. 

In  defining  a  protected  right,  the  direct  and  theoretically  proper 
way  is  to  describe  the  state  of  fact  which  forms  its  content,  and 
perhaps  in  a  statute  or  code  that  way  ought  in  all  cases  to  be  fol- 
lowed. But  it  is  often  practically  more  convenient  to  describe  it 
indirectly  by  explaining  how  the  right  can  be  violated,  and  in  form 
defining  the  right  as  a  right  not  to  have  a  certain  result  produced. 
But  if  that  mode  of  description  is  adopted,  it  must  not  be  inferred 
therefrom  that  the  content  of  the  right  is  an  act.  For  instance,  the 
content  of  the  right  of  life  is  the  state  or  condition  of  being  alive ; 
but  it  is  sometimes  convenient  to  speak  of  it  as  a  right  not  to  be 
killed. 

II. 

There  are  five  kinds  of  states  of  fact  which  the  law  protects, 
giving  rise  to  five  classes  of  protected  rights  in  rem.  And  these 
are  all  the  rights  in  rem  that  there  are  in  the  private  law.  They 
are  as  follows: 
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Protected  states  of  fact.  Rights  in  rem. 

1.  The  condition  of  the  party  him-  Rights  of  personal  security. 

self. 

2.  The  condition  of  other  persons.  Rights  in  the  persons  of  others. 

3.  The  condition  of  material  things.  Normal  property  rights. 

4.  Certain  relations  of  things.  Abnormal  property  rights. 

5.  The  party's  pecuniary  condition.  The    right   of   pecuniary   con- 

dition. 
The  first,  second  and  fifth  of  the  above  mentioned  rights  are 
protected  rights  only;  in  the  third  and  fourth,  rights  of  other  kinds 
are  joined  with  the  protected  rights  and  must  be  defined  in  con- 
nection with  them. 

I.  Rights  of  personal  security  comprise  the  rights  of  life,  bodily 
securit}',  mental  security,  liberty  and  reputation.  Under  each  of 
these  would  fall  to  be  described  exactly  what  the  state  of  fact  is 
which  the  law  protects,  or  what  interferences  with  the  person  violate 
the  right.  The  right  of  mental  security  is  very  limited  in  extent 
Generally  the  law  does  not  seek  to  protect  a  person  against  mere 
mental  harm.     How  far  it  will  do  so  is  not  yet  quite  settled. 

II.  Rights  in  the  persons  of  other  comprise  the  rights  of  husbands 
in  their  wives,  parents  in  their  children,  masters  in  their  servants, 
etc.  Rights  which  one  of  the  parties  to  such  a  relation  has  in  the 
other,  which  are  rights  in  rem,  the  duties  corresponding  to  which 
rest  on  outsiders,  must  be  distinguished  from  his  rights  against  the 
other,  which  are  rights  in  personam,  whose  corresponding  duties 
rest  on  that  other  only. 

III.  A  normal  property  right  is  a  right  in  rem  in  a  specific  material 
thing.  Every  right  having  those  two  characteristics  falls  into  this 
class  of  rights,  however  restricted  its  content,  e.  g.,  the  right  of  every 
person  to  use  the  public  highway,  which  is  in  the  nature  of  an 
easement.  Besides  such  rights  there  are  many  rights  which  are 
classed  as  property  for  various  purposes,  which  do  not  conform  to 
the  above  definition,  and  may  be  conveniently  designated  as  abnormal 
property. 

Property  rights  are  not  exclusively  protected  rights ;  permissive 
rights  are  joined  with  the  protected  ones,  and  there  are  also  some 
facultative  rights  which  should  be  classed  with  property  rights,  such 
as  powers  of  appointment  and  certain  liens.  The  various  species 
of  property  rights  are  groups  or  combinations  of  a  few  elementary 
rights,  some  kinds,  such  as  ownership  or  fee  simple,  containing 
many  of  these  elements,  others,  as  easement  or  the  right  of  a 
depositary,  containing  fewer.  A  full  and  systematic  arrangement  of 
the  subject  would  therefore  fall  under  the  following  heads. 
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A.  The  elementary  rights  of  property.    These  are  as  follows. 

(a)  Permissive  rights. 

(i)  The  right  of  possession,  jus  possidendi;  the  holder  of 
this  right  is  permitted  to  take  or  keep  possession  of  the  thing. 
(2)  The  right  of  use;  which  includes: 
Innocent  use; 
Abuse  or  waste; 
Fruits ; 

Taking  a  part  of  the  thing,  profit  a  prendre. 
A  person  who  has  all  of  the  above  rights  may  deal  with  the 
thing  in  any  manner  that  he  pleases ;  but  a  person  may  have  some 
of  them  without  the  others,  and  the  right  of  use  in  any  of  its 
sub-divisions  may  be  general  or  confined  to  particular  modes  of 
exercise  as  in  easements.  The  right  to  transfer  the  thing  is  not 
a  separate  right,  but  transferability  is  one  attribute  of  all  property 
rights,  and  the  physical  delivery  of  the  thing  falls  under  use. 

(b)  Protected  rights. 

(i)  The  right  of  possession,  jus  possessionis.  The  content 
of  this  right  is  the  fact  of  possession ;  it  is  violated  not  only  by 
the  possession  of  the  thing  by  another,  but  by  any  physical 
contact  with  the  thing,  as  by  a  mere  entry  on  land. 

(2)  The  right  in  the  physical  condition  of  the  thing.  Any 
change  in  that  condition  violates  the  right,  except  that  incursions 
upon  premises  of  impalpable  things,  such  as  noise,  smoke  or 
smells,  do  not  always  amount  to  violations  of  the  right. 

(c)  Facultative  rights.     These  will  be  no  further  noticed. 

B.  Ordinary  property  rights.  These  consist,  as  has  been  said, 
of  larger  or  smaller  groups  of  the  above  mentioned  elementary 
rights.  Under  this  head  should  be  enumerated  all  the  kinds  of 
property  rights  recognized  by  law,  and  the  elements  included  in 
each.  Ownership  includes  all  the  permissive  and  protected  rights 
in  their  most  general  form.  Lesser  estates  and  rights,  inferior 
property  rights,  have  more  restricted  contents.  Thus  a  tenant 
for  years  has  the  permissive  and  protected  rights  of  possession, 
the  right  of  innocent  use,  and  extensive  rights  in  the  condition 
of  the  land,  but  not  as  extensive  as  those  of  tenant  in  fee;  the 
holder  of  an  easement  has  no  right  of  possession,  but  has  limited 
rights  of  use  and  correspondingly  limited  rights  in  the  condition 
of  the  land,  some  interferences  with  which  do  not  violate  his  right. 
Facultative  rights  sometimes  are  attached  to  the  minor  groups  of 
pennassive  and  protected  rights,  as  in  the  case  of  a  pledgee's 
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power  of  sale,  and  sometimes  stand  as  the  sole  constituents  of 
inferior  property  rights,  as  in  the  case  of  maritime  liais. 

C.  Modifications  of  property  rights.  The  various  species  of 
property  rights  that  would  be  described  under  the  preceding  head 
B,  may  exist  subject  to  modes  or  modifications,  which  should  be 
mentioned  here.  They  may,  for  instance,  be  joint  or  several, 
conditional  or  unconditional,  in  "possession"  or  in  expectancy,  etc 

D.  Rights  in  certain  special  kinds  of  things,  such  as  wild 
animals,  water,  highways,  dead  bodies,  etc. 

E.  Titles  to  property  rights. 

IV.  Abnormal  property  rights.  Some  of  these  are  rights  in 
.personam.    So  far  as  they  are  rights  in  rem  they  include  such 

rights  as  franchises,  patents  and  copyrights,  which  need  not  be 
further  discussed  here.  Like  normal  property  rights  they  are 
groups  of  permissive  and  protected  rights,  to  which  facultative 
rights  may  be  attached,  as  is  the  case  with  franchises. 

V.  The  rights  of  pecuniary  condition.  This  is  a  protected  right 
in  the  total  value  of  a  person's  belonging^.  Subject  to  an  excep- 
tion presently  to  be  noticed,  any  pecuniary  loss  to  which  a  persoa 
is  subjected  is  a  violation  of  this  right.  This  right  is  usually 
ccHifounded  with  property;  but  it  differs  from  property  in  the 
following  respects : 

(i)  A  person  may  have  many  separate  rights  of  property  in 
many  specific  things;  but  only  one  general  right  of  pecuniary 
condition. 

(2)  Property  relates  to  the  possession  and  physical  condition 
of  things ;  this  right,  so  far  as  it  concerns  things  at  all,  to  their 
value.  A  change  in  the  physical  condition  of  a  thing  which  in- 
creases its  value  may  nevertheless  violate  the  owner's  property 
right  in  it,  and  on  the  other  hand,  a  thing  may  be  reduced  in 
value  without  any  violation  of  any  property  right  in  it. 

(3)  To  deprive  a  person  of  a  right  of  property  does  not 
necessarily  violate  that  right,  but,  every  right  being  presumed  to 
have  a  pecuniary  value,  it  does  violate  the  holder's  right  of 
pecuniary  condition.  Thus  if  A  by  fraud  induces  B  to  sell  him 
his  chattel  for  less  than  it  is  worth,  B's  property  right  is  not 
violated.  The  physical  condition  of  the  thing  is  not  impaired, 
nor  is  B's  possession  interfered  with  so  long  as  he  retains  the 
right  of  possession.  True,  B  ultimately  parts  with  and  A  acquires 
the  possession,  but  at  that  time  A  and  not  B  is  the  owner  with 
the  right  of  possession.  B  has  been  unjustly  deprived  of  his 
right  of  property  and  has  suffered  a  pecuniary  loss.    The  rig^t 
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of  his  which  has  been  violated  is  not  his  property  right,  but 
his  right  of  pecuniary  condition.  If  B  repudiates  the  contract, 
and  thus  makes  it  void  ah  initio,  the  possession  by  A  may  be 
considered  a  violation  of  B's  property  right ;  but  not  if  B  affirms 
the  contract  and  sues  for  the  fraud. 

(4)  The  rights  of  property  and  of  pecuniary  condition  have 
to  a  large  extent  different  duties  corresponding  to  them.    Gener- 
ally speaking  the  duties  that  correspond  to  the  latter  right  are 
duties  of  intention,  and  not  even  all  the  duties  of  that  class, 
while  to  rights  of  property  correspond  also  many  duties  of  reason- 
ableness and  peremptory  duties.     In  other  words,  an  act  that 
merely  causes  pecuniary  loss  without  any  interference  with  prop- 
erty is  not  generally  a  breach  of  duty  unless  it  is  done  fraudulently 
or  maliciously;  but   if  an   injury   to  property   is   in  question, 
a  person  may  commit  a  breach  of  duty  by  mere  negligence  or 
sometimes  without  even  that. 
Pecuniary  loss  may  consist  in  the  deprivation  of  some  value 
which  a  person  already  has,  damnum  emergens,  or  in  being  prevented 
from  acquiring  a  gain  which  one  would  have  acquired,  lucrum 
cessans.    The  former  is  always  a  violation  of  this  right ;  the  latter, 
according  to  the  apparent  weight  of  authority,  is  wily  so  if  the 
gain  is  one  which  the  person  had  a  "special  right"  to  acquire.    In 
connection  with  this  right,  two  principles  become  important,  ( i )  that 
the  violation  of  any  legal  right  imports  damage,  i.  e.  the  violation 
of  any  other  protected  right  is  per  se  a  violation  of  the  right  of 
pecuniary    condition    also,    and    (2)    the    principle    that    every 
right  is  presumed  to  have  a  pecuniary  value,  so  that  the  de- 
privation of  a  right  imports  pecuniary  loss. 

The  duties  that  correspond  to  rights  in  rem  do  not  fall  into 
any  such  natural  and  obvious  arrangement  as  the  rights  do.  The 
acts  which  form  their  contents  shade  off  into  each  other,  so  that 
any  grouping  of  them  for  the  definition  of  distinct  duties  must  be 
to  some  extent  arbitrary  and  merely  conventional.  Nor  is  it  worth 
while  to  attempt  to  define  the  different  duties  so  that  they  shall  be 
mutually  exclusive;  perhaps  that  is  not  even  possible.  The  over- 
lapping of  duties,  so  that  the  same  act  or  omission  will  be  a  breach 
of  more  than  one  duty,  is  a  well  recognized  fact  in  the  law,  and  in 
a  code  or  systematic  arrangement  of  the  law  the  case  of  such  over- 
lapping would  have  to  be  considered  in  its  appropriate  place.  The 
following  arrangement  of  duties  is  submitted  as  a  convenient  one, 
the  statements  of  the  duties  being,  the  reader  will  understand,  not 
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intended  as  full  and  exact  definitions,  but  merely  as  somewhat 
general  descriptions,  when  more  than  a  mere  mention  is  attempted. 

I.  General  peremptory  duties. 

(a)  A  person  must  not  do  any  act  the  actual  direct  consequence 
of  which  is  to  cause  physical  contact  between  two  persons,  two 
things  or  a  person  and  a  thing,  which  contact  amounts  to  a  violation 
of  any  such  person's  right  of  bodily  security,  a  right  of  another 
person  in  his  bodily  security  or  a  right  of  possession  in  such  thing. 
The  authorities  differ  as  to  whether  such  contact  must  be  produced 
intentionally  or  by  negligence  in  order  that  the  act  may  be  a  breach 
of  the  duty.  This  is  the  duty  generally  broken  in  a  trespass.  It 
corresponds  to  the  rights  above  mentioned.  The  requirement  of 
''force"  in  a  trespass  means  that  the  duty  can  be  broken  only  by  an 
act,  not  by  an  omission,  and  that  the  act  must  result  in  a  physical 
contact.  The  definitional  consequences  of  this  duty  are  actual  and 
are  such  as  impair  the  protected  condition  of  fact,  so  that  the  cor- 
responding right  is  necessarily  violated  at  the  same  time  with  the 
breach  of  duty. 

(b)  The  duty  not  to  commit  an  assault  is  very  similar  to  the 
above.  Its  breach  is  also  a  trespass;  but  it  corresponds  to  rights 
of  mental  security,  actual  physical  contact  not  being  necessary  to  an 
assault. 

(c)  The  duty  not  to  remove  the  support  of  land  or  buildings 
corresponds  to  the  right  of  support,  which  is  a  sub-division  of  the 
right  in  the  physical  condition  of  premises. 

(d)  A  person  must  not  take  or  keep  possession  of  a  thing  in 
violation  of  another  person's  right  of  possession  therein.  This  is 
not  a  duty  actively  to  restore  the  thing  to  its  rightful  possessor, 
but  a  purely  negative  duty.  It  is  defined  by  actual  consequences 
which  are  also  violative  of  its  corresponding  right,  the  right  of 
possession. 

II.  General  duties  of  reasonableness.  All  these  duties  corre- 
spond to  rights  of  bodily  security,  rights  of  one  person  in  the  bodily 
security  of  another  and  normal  property  rights. 

(a)  A  person  must  not  do  any  act  which  is  unreasonably  likely 
to  cause,  t.  e.  is  negligent  because  of  its  tendency  to  cause,  a  result 
which  would  be  a  violation  of  any  other  person's  right  of  bodily 
security  or  his  right  in  another's  bodily  security  or  of  any  normal 
property  right. 

This  is  a  very  general  negative  duty  resting  upon  all  persons  in  all 
circumstances.  There  is  no  such  general  duty  of  a  positive  nature. 
Generally  speaking,  no  person  is  bound  to  do  acts  for  another's 
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benefit.     Duties  to  do  acts  always  arise  out  of  special  circumstances. 

(b)  A  pers<xi  who  has  done  or  is  doing  an  act  which  may  cause 
such  a  result  as  is  above  mentioned  must  take  such  precautions  as 
reasonableness  requires  to  prevent  that  result. 

If  the  original  act  is  quite  lawful,  this  is  the  only  duty,  and 
a  failure  to  perform  it  will  be  a  mere  non-feasance.  But  if  the 
original  act  was  itself  unreasonably  dangerous,  so  as  to  be  a  breach 
of  the  preceding  duty,  and  these  precautions  are  not  taken,  a  result- 
ing injury  may  be  considered  as  due  either  to  the  original  act  or  to 
the  subsequent  omission,  either  to  malfeasance  or  non-feasance. 
When  the  precautions  ought  to  be  taken  at  the  same  time  as  the 
original  act  but  are  omitted,  the  original  act  being  itself  lawful, 
the  whole  conduct,  act  and  omission  together,  may  usually  be  con- 
sidered as  a  breach  of  duty  in  (a),  and  is  then  called  misfeasance, 
or  doing  a  lawful  act  in  an  improper  manner ;  or  the  omission  may 
be  distinguished  from  the  act  and  counted  on  as  a  breach  of  the 
duty  in  (b).     Generally  it  makes  no  difference  which  view  is  taken. 

What  can  be  regarded  as  special  cases  of  the  two  preceding 
duties  are : 

(c)  The  duty  not  to  deliver  a  dangerous  thing  to  another  person 
in  such  circumstances  as  to  expose  him  or  others  or  their  property 
to  an  unreasonable  risk ;  and 

(d)  The  duty  of  a  person  who  invites  another  to  put  himself 
or  his  property  into  a  situation  of  danger,  to  take  due  precautions 
against  the  danger. 

III.  Duties  as  to  harmful  things.  There  are  certain  things  of 
such  a  dangerous  or  harmful  nature  that  the  law  imposes  special 
duties  as  to  them,  defined  directly  by  reference  to  the  state  of  the 
thing  itself,  though  corresponding  to  the  rights  of  bodily  security 
and  normal  property.  Here  are  found  the  chief  cases  where  duties 
are  defined  by  reference  to  what  have  been  above  called  intermediate 
consequences. 

Harmful  things  are  of  two  kinds,  dangerous  things  and  nui- 
sances. In  general  the  difference  between  them  is  that  the  former 
are  useful  and  necessary  things  and  the  law  does  not  seek  to  prevent 
their  existence  entirely,  but  merely  to  guard  against  harm  from 
them;  while  nuisances  are  things  that  in  general  ought  not  to 
exist  at  all,  and  the  duties  as  to  them  are  mostly  directed  to  their 
extirpation. 

(a)  Dangerous  things.  The  possessor  of  a  dangerous  thing 
must  take  reasonable  precautions  to  prevent  its  doing  harm.  In 
the  case  of  fire,  animals  ferae  naturae  and,  in  England  and  a  few  of 
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the  United  States,  things  of  an  actively  dangerous  nature,  there 
are  certain  more  stringent  duties,  namely,  actually  to  prevent  the 
harm,  so  that  the  duty  is  peremptory,  and  due  care  is  not  a  defence 
if  injury  happens. 

(b)  Nuisances.  The  word  nuisance  sometimes  denotes  a  thing 
and  somethings  a  wrong  committed  by  means  of  such  a  thing. 
There  is  much  confusion  between  those  two  meanings,  and  courts 
often  declare  that  a  thing  is  not  a  nuisance  when  what  is  really 
meant  is,  not  that  the  thing  has  not  of  itself  that  nature,  but  that 
some  other  element  of  a  wrong  is  lacking.  Here  the  word  will  be 
used  in  the  former  sense  only,  so  that  the  mere  fact  that  a  thing 
exists  and  has  itself  the  nature  of  a  nuisance  does  not  necessarily 
imply  any  wrong.  To  make  a  wrong  there  must  be  a  breach  of 
duty  and  other  elements  must  be  present,  as  will  be  hereafter 
explained. 

Aside  from  the  criminal  law,  things  which  are  nuisances  are  of 
three  kinds,  namely : 

( 1 )  Nuisances  by  position ;  things  which  by  merely  being  where 
they  are  violate  property  rights ; 

(2)  Active  nuisances;  things  which  emit  or  change  the  directi(Mi 
of  noxious  things; 

(3)  Dangerous  nuisances;  things  which,  being  what  and  where 
they  are,  are  unreasonably  likely  to  injure  persons  or  property. 

Duties  as  to  nuisances  are  partly  peremptory  and  partly  duties 
of  reasonableness.  It  is  unnecessary  to  describe  them  in  detail,  but 
they  fall  into  the  following  groups: 

( 1 )  Duties  not  to  do  acts  that  will  or  may  cause  the  existence 
of  nuisances; 

(2)  Duties  to  take  precautions  to  prevent  things  from  becoming 
nuisances ; 

(3)  Duties  to  abate  nuisances; 

(4)  In  the  exceptional  cases  where  the  law  permits  the  existence 
of  nuisances,  duties  to  prevent  them  or  to  take  precautions  to  prevent 
them  from  doing  harm. 

IV.  Duties  of  intention. 

(a)  General  duties.  There  are  certain  duties  of  a  general  nature 
not  to  do  acts  with  an  intention  to  produce  certain  injurious  results. 
A  full  description  of  them,  oat  by  one,  or  even  a  brief  description 
or  enumeration  of  them,  would  occupy  too  much  space  to  be  gone 
into  here,  since  to  make  it  intelligible  it  would  be  necessary  to  go 
into  an  explanation  of  the  different  kinds  of  intention  and  of 
sundry  other  states  of  mind  that  are  often  legally  equivalent  to 
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intention,  and  a  discussion  of  several  conflicting  theories  as  to 
the  nature  of  malice.  Some  of  these  duties  correspond  only  to 
certain  rights  of  security  and  normal  property,  others  to  all  rights 
of  security,  rights  in  the  persons  of  others,  and  both  normal  and 
abnormal  property,  while  others  still  include  in  their  correspondence 
the  right  of  pecuniary  condition.  For  example,  any  intentional 
interference  with  a  thing  which  belongs  to  another  is  wrongful, 
though  the  actor  believes  the  thing  to  be  his  own  or  a  res  nulHus, 
but  hiring  another  man's  servant,  whereby  he  is  induced  to  quit  his 
master's  service  in  violation  of  the  latter's  right,  is  not  a  wrong 
unless  the  hirer  knows  of  the  existing  service.  Certain  malicious 
acts  are  acti(Miable  if  they  cause  pecuniary  loss,  though  no  other 
right  is  violated. 

(b)  Certain  more  special  duties.  Malicious  prosecution,  abuse 
of  process,  and  fraudulent  misrepresentation  are  breaches  of  duties 
which  correspond  to  all  rights  except  perhaps  reputation ;  mere  pe- 
cuniary damage  is  a  sufficient  violation  of  right  in  these  cases,  but  is 
not  necessary.  An  action  has  been  maintained  against  a  man 
who  persuaded  a  woman  to  have  sexual  intercourse  with  him  by 
personating  her  husband,  where  the  right  violated  was  her  security. 
Duties  not  to  publish  slanders  and  libels,  to  which  the  rules  as  to 
privileged  communications  formulate  exceptions,  correspond  to 
rights  of  reputation. 

V.  The  duties  of  tenants  of  land  and  bailees  to  their  landlords  and 
bailors,  and  of  bailees  of  services,  so  far  as  these  are  not  contractual 
but  arise  by  "law"  or  "the  custom  of  the  realm,"  appear  to  the 
present  writer  to  correspond  partly  to  rights  in  rem,  property  or 
pecuniary  condition,  and  partly  to  rights  in  personam;  but  it  would 
doubtless  be  most  convenient  to  treat  of  them  all  in  one  place. 
They  generally  overlap  with  contract  duties,  which  undoubtedly 
correspond  to  rights  in  personam,  and  are  often  modified  by 
contract. 

VI.  Duties  of  public  officers,  so  far  as  these  are  owed  to  in- 
dividuals. 

VII.  Statutory  duties.  Of  these  nothing  can  be  said  in  general. 
The  question  that  most  often  arises  is  whether  the  duty  is  or  is 
not  intended  to  correspond  to  private  rights  and  be  owed  to  private 
persons  at  all. 

Most  of  the  above  mentioned  duties  are  subject  to  certain 
exceptions,  which  are  special  to  them ;  and  there  are  also  a  number 
of  more  general  exceptions  which  exist  to  all  or  nearly  all  of  them. 
The  chief  of  these  latter  fall  under  the  five  heads  of  (i)  the  exercise 
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of  public  or  private  authority,  (2)  defence  and  protection  of  one's 
own  person  or  property  or  that  of  others,  (3)  license  or  the  volun- 
tary taking  of  risk,  (4)  receiving  possession  of  a  thing  in  good 
faith  from  a  person  who  has  possession,  and  (5)  special  suscepti- 
bility in  the  person  or  thing  injured. 

Rights  in  personam  and  their  corresponding  duties  fall  into  two 
great  divisions,  namely  (I)  obligations  and  (II)  equities.  The 
word  obligation  is  here  used  in  its  Roman  sense,  to  denote  the 
legal  relations,  juris  vinculum,  between  the  parties,  consisting  of  a 
right  on  one  side  and  a  duty  on  the  other.  Many  equitable  rights 
and  duties,  indeed  the  majority  of  them,  are  of  the  nature  of 
obligations,  but  are  excluded  in  the  following  enumeration. 

Generally  the  states  of  fact  that  form  the  contents  of  rights 
in  personam  are  of  the  same  nature  as  in  rights  in  rem,  though 
often  more  restricted  in  their  scope.  Thus  in  a  debt,  the  state  of 
fact  that  is  protected  for  the  creditor  is  like  a  part  of  his  right  of 
pecuniary  condition;  and  in  the  case  of  a  contract  for  the  sale  of 
land  the  possession  of  the  land,  which  is  also  the  content  of  a 
right  in  rem,  is  a  part  at  least  of  the  content  of  the  protected  contract 
right,  though  not  the  whole  of  it. 

I.  Obligations,  according  to  their  modes  of  acquisition,  are 
classified  as  follows: 

(a)  Obligations  created  by  the  direct  act  of  the  state,  as  by 
statute  or  the  judgment  or  decree  of  a  court. 

(b)  Obligations  created  by  the  agreement  of  the  parties.  The 
most  important  of  these  are  contract  obligations,  where  the  agree- 
ment takes  the  form  of  a  promise;  but  a  debt  can  be  created  by  a 
deed  of  grant.  Many  equitable  obligations  are  also  created  by 
agreements,  such  as  gifts  in  trust  and  declarations  of  trust,  which 
are  not  properly  contracts  but  rather  in  the  nature  of  gifts  or  convey- 
ances. Of  this  class  of  obligations  the  content,  the  state  of  fact  to 
be  protected,  is  determined  by  the  agreement. 

Implied  contracts,  so  far  as  these  rest  upon  presumptions  that 
the  parties  intended  to  ccaitract,  belong  here.  But  there  is  a  class 
of  obligations  which  in  our  law  are  said  to  arise  from  implied 
contract,  when  no  such  presumption  can  properly  be  made.  These 
were  classed  with  contract  obligations  merely  to  bring  them  within 
the  scope  of  the  action  of  assumpsit;  but  the  supposed  contract  is 
a  pure  fiction.  Behind  the  fictitious  contract  there  is  always  some 
actual  act  or  event  out  of  which  the  obligation  really  arises,  which 
is  capable  of  being  described.  Indeed  it  is  already  recognized  in 
our  law  as  giving  rise  to  an  obligation,  namely,  a  debt.  Then 
the  fictitious  contract  is  posited  in  the  form  of  a  promise  to  pay 
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that  debt  "Being  indebted,  he  undertook  and  promised  to  pay/' 
is  the  formula  of  the  old  declarations.  The  debt  is  an  actual  one, 
and  the  facts  from  which  it  has  arisen  are  actual  facts.  An  action 
of  debt  would  lie  without  the  implied  promise,  but  formerly  would 
have  been  obnoxious  to  the  defendant's  wager  of  law,  to  avoid 
which  the  fiction  of  a  promise  was  resorted  to  and  assumpsit  substi- 
tuted  for  debt.  Now  that  forms  of  action  and  wager  of  law  are 
abolished,  there  seems  no  good  reason  to  retain  the  fiction.  It 
would  be  better  to  describe  these  obligations  as  non-contractual  ones, 
classifying  them  according  to  the  actual  facts  out  of  which  they 
spring. 

(c)  Obligations  arising  from  the  acceptance  of  services.  These 
arc  obligations  to  pay  at  once,  technically  "on  demand,"  the  reason- 
able value  of  the  service.  The  service  must  as  a  general  rule  be 
rendered  with  the  expectation  of  payment,  not  as  a  mere  kindness. 

(i)  When  the  service  is  accepted  voluntarily  the  obligation 
generally  arises.  In  this  case  there  is  usually  also  an  actual  contract 
to  pay,  express  or  implied,  and  an  action  may  be  brought  either  on 
the  ccMitract  or  on  the  non-contractual  obligation,  the  form  of  action 
in  the  former  case  being  special  assumpsit  and  in  the  latter  debt 
or  indebitatus  assumpsit. 

(2)  When  the  acceptance  is  not  voluntary  our  law  as  a  general 
rule  creates  no  obligation,  but  in  a  few  cases  it  does.  Obligations 
arising  in  this  way  have  been  aptly  turned  by  Mr.  Holland  meri- 
torious obligations.  The  obligation  to  pay  for  salvage  services 
is  an  example  of  them,  and  in  the  Roman  law  the  rights  of  a 
negotiorum  gestor. 

(d)  Closely  connected  with  the  foregoing  are  obligations  to  make 
compensation  for  benefits  derived  from  the  use  of  another's  prop- 
erty. Thus  if  A's  logs  are  carried  and  left  on  B's  land  by  a  freshet, 
it  has  been  held  that  A  may  enter  and  take  them,  but  must  com- 
pensate B  for  any  injury  done  to  the  land. 

(e)  Obligations  to  restore,  arising  from  holding  something  of 
another's.  If  the  duties  of  tenants  and  bailees  to  restore  the  land  or 
chattel  to  its  owner  are  really  obligations,  they  belong  here.  There 
are  also  many  obligations  of  this  sort  which'  are  equitable.  Besides 
the  above,  the  most  important  obligations  of  this  class  are  those 
which  arise  from  getting  possession  of  a  sum  of  money  belonging 
to  another,  which  were  the  foundation  for  the  old  action  for  money 
had  and  received,  and  coincide  with  some  of  the  obligations  quasi 
ex  contractu,  which  in  the  civil  law  are  said  to  arise  from  unjust 
enrichment. 
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(f)  Obligations  arising  under  penal  statutes  should  also  be 
mentioned. 

It  appears  to  the  present  writer  that  the  class  of  obligations 
called  in  the  Roman  law  obligations  ex  delicto  is  not  recognized 
in  our  law ;  that  our  law  does  not  regard  a  tort  as  giving  rise  to  an 
obligation  or  an  action  of  tort  as  in  the  nature  of  a  proceeding  for  the 
specific  enforcement  of  an  obligation  to  make  compensation. 

II.  Equities. 

The  essential  nature  of  an  equitable  right  is  that  it  is  a  claim  in 
favor  of  one  person  upon  a  right  held  by  another.  Regularly  the 
holder  of  a  right  may  exercise,  enforce  or  dispose  of  it  in  any 
way  that  its  nature  admits  of  entirely  at  his  own  pleasure.  But 
if  he  holds  it  subject  to  an  equity,  another  person  has  a  claim  which 
he  must  not  disregard.  An  equity  is  not  a  right  in  the  thing 
which  forms  the  subject  of  the  other  right,  but  is  a  claim  upon  the 
right.  If  A  is  the  legal  tenant  in  fee  and  B  has  an  easement  in 
the  land,  B's  right  is  a  right  directly  in  the  land;  the  land,  the 
material  thing,  is  its  subject,  and  the  right  exists  against  all  the 
world.  But  if  A  holds  in  trust  for  B,  B  has  no  right  in  the  land, 
A  can  sell  and  convey  to  a  bona  Me  purchaser  for  value  free  of 
the  equity,  and  B  can  have  no  action  even  in  equity  against  a  stranger 
who  intrudes  on  the  land.  B's  right  is  a  claim  on  A's  estate,  on 
his  right,  not  on  the  material  land ;  it  is  a  right  in  personam  against 
A  only,  or  in  some  cases  against  A's  successor  in  title.  At  the 
same  time  it  is  more  than  a  mere  personal  claim  against  A ;  it  is  a 
claim  on  that  specific  right  held  by  A. 

This  conception  of  an  equity  as  a  claim  on  a  right,  controlling 
the  holder  of  the  right  in  his  disposition  of  it,  if  not  actually 
peculiar  to  our  law,  has  been  extended  and  developed  in  our  law  to 
a  much  greater  extent  than  in  the  civil  law,  and  has  been  found 
eminently  convenient  and  beneficial.  It  should  be  given  full  recog- 
nition in  a  code  or  arrangement,  although  some  rules  which  are 
now  only  equitable  might  no  doubt  with  advantage  be  adopted 
also  at  law  and  thus  made  general  and  taken  out  of  the  special 
department  of  equity. 

As  to  nomenclature;  at  present  the  holder  of  the  right  subject 
to  the  claim  is  usually  called  the  trustee,  the  claimant  the  cestui 
que  trust,  the  claim  itself  a  trust,  while  for  the  right  held  subject 
to  the  trust  there  is  no  recognized  name,  unless  it  happens  to  be  a 
property  right  and  can  be  designated  as  the  trust  property.  The 
objection  to  this  nomenclature  is  that  the  word  trust  is  also  used 
in  a  narrower  sense,  to  denote  a  single  class  of  equities  which  have 
certain  important  peculiarities  of  their  own.    It  is  not  desirable  to 
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use  the  word,  and  its  connected  terms,  trustee  and  cestui  que  trust 
in  both  senses;  confusion  has  often  arisen  from  doing  so;  and  it  is 
submitted  that  the  narrower  significations  are  the  more  appropriate. 
In  the  wider  sense,  applicable  to  all  equities,  the  following  names 
are  suggested :  the  right  held  subject  to  an  equity  should  be  called 
the  basis-right;  the  person  in  whom  that  right  is  vested,  the  basis* 
right-holder ;  the  party  in  whose  favor  the  claim  exists,  the  equitable 
claimant;  and  his  claim  itself,  the  equity. 

The  equity  itself  is  either  an  obligation,  a  protected  right  having 
a  corresponding  equitable  duty  which  rests  on  the  basis-right-holder, 
or  is  a  lien,  a  mere  facultative  right  exercisable  by  the  aid  of  a  court, 
but  with  no  corresponding  duty.  Even  if  the  lien  is  given,  as  it 
usually  is,  to  secure  the  performance  of  some  duty,  the  duty  does 
not  correspond  to  the  lien ;  it  may  be  a  legal  and  not  an  equitable 
duty,  and  could  equally  well  exist  were  there  no  lien. 

Wrongs,  in  the  sense  of  civil  injuries,  omitting  crimes  to  which 
the  following  analysis  does  not  wholly  apply,  have  the  following 
elements. 

1.  An  act  or  omission  which  is  a  breach  of  some  duty  that 
corresponds  to  a  private  right  and  is  owed  to  a  private  person. 
Without  a  breach  of  duty,  any  damage  that  happens  to  a  person 
from  the  conduct  of  others  is  damnum  absque  injuria. 

2.  A  violation  of  right.  A  negligent  act,  for  instance,  or  a 
mere  malicious  attempt  to  do  an  injury,  though  it  may  be  a  breach 
of  duty  or  even  a  crime,  is  not  an  actionable  wrong  unless  a  violation 
of  right  follows. 

3.  Correspondence  between  the  duty  broken  and  the  right 
violated.  Without  this  correspondence  a  breach  of  duty  followed 
by  a  violati(Mi  of  right  is  still  not  a  wrong.  The  reason  why  a 
life  insurance  company  can  not  have  an  action  against  a  person 
who  negligently  kills  one  of  its  policy  holders  is  that  the  duty  not 
to  act  negligently  does  not  correspond  to  the  right  of  pecuniary 
ccmdition,  which  is  the  only  right  of  the  company  that  is  violated. 
On  the  same  principle  it  was  held  that  where  the  plaintiff  had 
contracted  with  a  township  to  support  a  pauper  and  furnish  him 
with  necessaries  for  a  year  for  a  fixed  sum,  he  could  not  have  any 
action  against  the  defendant,  who  beat  and  wounded  the  pauper, 
whereby  the  plaintiff  was  put  to  expense  for  medical  attendance 
and  nursing  for  the  pauper.  The  duty  not  to  beat  another  cor- 
responds to  rights  of  personal  security;  but  the  plaintiff  had  no 
right  in  the  pauper's  security,  only  his  right  of  pecuniary  condition 
was  viokited. 

Want  of  correspondence  between  the  duty  and  the  right  is 
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usually  confounded  with  remoteness  of  the  injurious  consequences, 
but  it  is  not  the  same  thing. 

4.  The  violation  of  right  must  be  the  actual  consequence  of  the 
act  or  omission  which  constitutes  the  breach  of  duty.  This  is 
obvious.  The  rule  that  a  fraudulent  misrepresentation  is  not  action- 
able unless  it  is  actually  believed  and  acted  upon  is  an  application 
of  this  principle,  and  must  not  be  confounded  with  the  rule  that 
in  order  to  make  a  false  representation  fraudulent  it  must  be 
intended  to  be  believed  and  acted  on. 

5.  The  violation  of  the  right  must  not  only  be  the  actual  con- 
sequence of  the  conduct,  but  in  the  legal  sense  its  proximate  con- 
sequence. The  law  as  to  proximateness  of  ccmsequences  is  in  a 
very  confused  and  unsatisfactory  state. 

The  foregoing  are  the  elements  of  the  wrong  itself.  If  any 
one  of  them  is  missing  there  is  no  legal  wrong  and  no  cause  of 
action,  however  blameworthy  the  conduct  of  one  party  or  however 
great  the  damage  to  the  other.  But  when  a  complete  wrong  has 
once  been  made  out,  the  recovery  of  damages  is  not  necessarily 
confined  to  compensation  for  the  wrong  itself.  Further  injurious 
consequences,  "consequential  damage,"  resulting  from  the  wrong 
may  often  be  recovered  for,  if  properly  alleged.  To  these  injurious 
consequences  extraneous  to  the  wrong  the  rules  apply  that  they 
must  be  the  actual  and  proximate  consequences  of  the  wrongful 
act  or  omission.  But  they  need  not  be  violations  of  the  right  to 
which  the  duty  corresponded.  For  instance,  although  the  duty 
not  to  commit  an  assault  and  battery  does  not  correspond  to  the 
right  of  pecuniary  condition,  yet  if  bodily  injury  is  proved  amount- 
ing to  a  violation  of  the  right  of  security  to  which  that  duty  does 
correspond,  then  resulting  pecuniary  loss  forms  a  proper  basis 
for  additional  damages.  The  elements  of  a  ground  of  recovery  are 
shown  in  the  following  diagram : 
The  Wrong. 

/ * \  3rd  group  of 

The  act  or  ist  group  of  2nd  group  of  consequences, 

omission.  consequences,  consequences.       Additional 

Definitional  Consequences  consequences, 

consequences  constituting  a  not  violative 

of  the  duty,  violation  of  the  of  the  right ; 

when  actual,  corresponding  ccMisequential 


right.  damage. 
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V 

The  Entire  Basis  of  the  Recovery. 
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The  first  group  of  consequences  will  be  absent  if  the  duty  is  not 
defined  by  actual  consequences,  and  if  present  may  wholly  or  partly 
coincide  with  the  second  group.  The  third  group  may  or  may 
not  be  present. 

The  following  is  an  outline  of  an  arrangement  of  the  substantive 
private  law  of  normal  persons  based  on  the  foregoing  analysis. 

Part  First.    Definitions  and  (jeneral  Principles. 

This  part  should  contain  definitions  of  all  legal  conceptions  that 
are  to  be  used  as  praecognoscenda  in  defining  duties,  rights  and 
wrongs  and  certain  general  rules  relating  to  them;  e.  g.  definitions 
of  such  terms  as  person,  thing,  fact,  act,  intention,  negligence,  pos- 
session, juristic  act,  agreement,  contract,  duty,  right,  wrong,  etc., 
and  such  general  rules  as  those  relating  to  presumptions  of  death, 
kinship,  presumptions  as  to  possession,  the  computation  of  time,  etc. 

The  word  contract  has  two  meanings.  It  denotes  sometimes  the 
juristic  act  from  which  an  obligation  results,  as  when  we  say  that 
a  contract  requires  a  consideration  or  is  voidable  for  fraud;  and 
sometimes  it  denotes  the  obligation  itself,  as  when  we  speak  of  the 
extinction  or  assignment  of  a  contract.  All  that  relates  to  the  first 
of  these,  to  the  nature  and  validity  of  the  juristic  act,  falls  into  this 
first  part;  the  treatment  of  the  resulting  obligation  would  belong 
to  the  next. 

Part  Second.     Rights  and  Duties. 

( 1 )  Rights  in  rem, 

(a)  The  rights. 

(b)  The  duties  and  exceptions  to  them. 

(2)  Rights  in  personam, 

(a)  Obligations. 

(b)  Equities. 

Under  obligations  would  fall  to  be  discussed  how  obligations 
arise,  and  the  transfer,  modification,  extinction  and  performance  of 
them.  Some  rules  on  these  subjects  apply  to  obligations  generally, 
and  some  to  particular  classes  of  obligations  only. 

(3)  The  overlapping  of  duties. 
Part  Third.    Wrongs. 

The  greater  part  of  what  is  now  usually  discussed  under  the 
head  of  torts  concerns  the  duties  broken  and  the  rights  violated. 
That  would  not  fall  here.  This  part  of  the  law  would  in  fact  be 
rather  short,  being  confined  mostly  to  the  subject  of  the  necessary 
conjunction  of  the  various  elements  to  make  a  wrong,  and  rules  as 
to  the  locality  of  wrongs,  where  a  wrong  must  be  deemed  to  have 
been  committed  when  its  different  elements  exist  in  different  places, 
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and  the  identity  of  wrongs,  whether  a  given  group  of  elements 
amounts  to  one  wrong  or  more  than  one. 

Part  Third.    Remedies. 

The  points  to  be  considered  here  are  whether  the  law  gives  any 
remedy  for  a  wrong,  as  it  sometimes  does  not,  e.  g,  in  cases  where 
the  complainant  has  been  guilty  of  contributory  wrong,  or  when 
the  wrcxig  is  a  common  injury  to  iX\  members  of  the  community,  as 
in  the  case  of  some  public  nuisances ;  and  what  is  the  proper  remedy 
for  such  kind  of  wrong,  and  the  election  between  remedies  if  there 
is  more  than  one.  But  the  procedure  by  which  the  proper  remedy 
is  to  be  obtained  falls  under  the  adjective  law. 

Henry  T.  Terry. 
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Before  the  cession  of  the  Island  to  the  United  States,  the  Supreme 
Court  of  Spain,  sitting  at  Madrid,  was  the  court  of  last  resort  for 
cases  arising  in  the  courts  of  Porto  Rico.  Of  course  since  the  Amer- 
ican occupation,  that  ftmction  has  been  transferred  to  the  Supreme 
Court  of  the  United  States,  sitting  at  Washington ;  but  much  fewer 
cases  can  be  taken  to  the  American  Supreme  Court  than  formerly 
could  be  reviewed  by  that  of  Spain.  The  higher  courts  in  the  Island, 
called  ^'Audiencias,"  occupied  a  position  intermediate  between  other 
trial  courts  and  the  court  of  last  resort,  somewhat  similar  to  that 
given  to  the  Circuit  Courts  of  Appeal  under  our  Federal  system. 

In  the  days  of  the  American  Military  Government  the  Supreme 
Court  was  constituted  by  General  Orders  and  composed  of  five 
judges,  who  had  somewhat  similar  powers  to  those  exercised  by  the 
present  Supreme  Court ;  however,  not  very  many  civil  cases  were  de- 
cided by  this  court,  three-fourths  of  all  the  questions  before  it  being 
of  a  criminal  nature. 

On  the  passing  of  the  Organic  Act  by  Congress,  commonly  called 
the  Foraker  Bill,  civil  government  was  instituted  in  Porto  Rico,  and 
began  its  functions  on  the  first  of  May,  1900.  Under  this  Act  a  Su- 
preme Court  consisting  of  five  judges  was  constituted,  with  civil  and 
criminal  jurisdiction  without  regard  to  the  amount  involved  or  the 
punishment  inflicted.  An  appeal  was  reserved  from  this  Supreme 
Court  to  the  Supreme  Court  of  the  United  States  in  "the  same  cases 
as  from  the  Supreme  Courts  of  the  Territories  of  the  United  States." 
The  regulations  governing  such  s^peals  are  the  same  and  they  are 
prosecuted  in  the  same  manner.  No  case  has  yet  been  taken  to  th» 
Supreme  Court  of  the  United  States  under  this  law. 

The  judges  of  this  Court  are  appointed  by  the  President,  with  the 
advice  and  ccmsent  of  the  United  States  Senate.  No  term  is  fixed 
for  their  service,  and  it  is  generally  presumed  to  be  during  the 
pleasure  of  the  President,  or  during  good  behavior.  The  first  ap- 
pointment included  four  Porto  Ricans  and  (me  American,  consisting 
of  the  following  gentlemen :  Chief  Justice,  Jos6  S.  Quinones ;  Asso- 
ciate Justices,  Jos6  Conrado  Hernandez,  Jos6  Maria  Figueras,  Ra^ 
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fael  Nieto  Abeille  and  Louis  Sulzbacher.  After  about  six  months 
service  Judge  Nieto  resigned  to  accept  a  judicial  position  in  Cuba, 
of  whicn  island  he  is  a  native.  For  several  months  his  seat  re- 
mained vacant  and  finally  in  October,  1901,  James  H.  MacLeary 
was  appointed  to  fill  the  vacancy. 

Since  the  institution  of  Civil  Government  this  Court  has  had 
many  very  interesting  cases  brought  before  it,  both  civil  and  crim- 
inal, several  of  them  capital,  in  which  four  of  the  defendants  suf- 
fered death  by  the  garrotte. 

No  very  extensive  land  litigation  has  been  pending  in  the  courts, 
nearly  all  the  lands  of  Porto  Rico  being  divided  into  small  tracts, 
and  the  boundaries  well  ascertained  and  the  titles  well  settled  in 
the  occupants.  There  is  also  very  little  commercial  litigation  in 
comparison  to  a  population  of  the  same  size  in  the  United  States, 
most  of  the  mercantile  business  in  the  Island  being  done  on  a  cash 
basis,  and  when  transacted  on  a  credit,  failure  of  payment  is  much 
more  rare  than  in  the  North.  However,  there  is  sufficient  business 
among  the  million  of  people  and  the  five  District  Courts  of  the  Island 
of  Porto  Rico  to  keep  the  Supreme  Court  busy  from  morning  till 
night  for  nine  or  ten  months  during  the  year. 

When  the  Americans  took  possession  of  the  Island  of  course 
they  found  the  Spanish  laws  in  full  force  and  vigor,  and  all  the 
courts  continued  to  execute  the  existing  laws  and  follow  the  ancient 
procedure.  Jury  trials  were  unknown,  either  in  civil  or  criminal 
cases,  but  g^dually  American  ideas  have  found  their  way  into  the 
laws  and  have  pervaded  the  practice  of  the  courts. 

During  the  last  session  of  the  legislature  in  March  of  this  year 
(1902),  the  Legislative  Assembly  of  Porto  Rico  enacted  a  Political 
Code,  a  Civil  Code,  a  Penal  Code  and  a  Code  of  Criminal  Procedure. 
However,  no  Code  of  Civil  Procedure  was  presented  or  passed,  and 
while  the  Civil  Code  prescribes  American  prinicples  to  a  large  extent 
for  the  government  of  property  and  contracts,  and  of  matters  of  a 
pecuniary  nature,  the  machinery  for  the  enforcement  of  such  rights 
and  obligations  is  the  ancient  Spanish  Code  of  Procedure.  Under 
this  Code  the  Supreme  Court  of  Porto  Rico  is  a  Court  of  Cassation 
and  not  a  Court  of  Appeal,  as  we  understand  it  in  the  United  States. 
That  is  to  say,  that  it  is  solely  a  court  for  the  correcticwi  of  errors, 
and  such  errors  must  be  pointed  out  specifically  or  the  court  can 
take  no  jurisdiction  of  them.  Not  only  the  general  principle  violated 
must  be  designated,  but  the  article  and  section,  and  even  the  clause 
of  the  Civil  Code  which  has  been  infringed  by  non-application  or 
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misapplication,  and  the  Code  of  Civil  Procedure  giving  the  remedy 
must  be  specified  in  the  writing  of  appeal  for  cassation.  On  fail- 
ure to  do  this  by  appellant  the  appeal  is  dismissed  on  the  ground 
that  there  is  no  power  on  the  part  of  the  court  of  last  resort  to  take 
cognizance  of  the  case.  This  has  been  the  case  heretofore,  both 
in  civil  and  criminal  matters,  and  it  still  continues  as  far  as  civil 
cases  are  concerned;  but  the  new  Code  of  Criminal  Procedure 
changes  this,  and  gives  the  Supreme  Court  authority  to  decide 
cases  by  reversing,  granting  new  trials,  or  modifying  or  affirming  the 
judgments  of  the  courts  below  in  a  similar  manner  to  that  prac- 
ticed by  State  supreme  courts  on  the  continent. 

The  Penal  Code  and  Code  of  Criminal  Procedure  took  effect 
on  the  first  day  of  July,  but  of  course,  as  might  have  been  ex- 
pected, many  questions  arise  as  to  the  applicability  of  these  codes 
to  the  trial  of  cases  arising  out  of  crimes  committed  prior  to  the 
date  when  they  went  into  force.    This  remains  to  be  settled. 

The  transition  of  the  people  of  Porto  Rico  from  the  ancient 
laws  of  Spain  to  the  new  American  system,  especially  in  the  admin- 
istration of  justice,  is  very  interesting,  and  as  viewed  from  the  Su- 
preme Court  very  intricate  and  of  vast  importance.  Of  course 
it  is  necessary  for  the  judges  of  that  court  to  be  very  careful  in  all 
their  proceedings,  applying  the  new  laws  in  their  utmost  vigor,  but 
at  the  same  time  refraining  from  giving  them  a  retroactive  force, 
and  little  by  little  transforming  the  ancient  Spanish  judicial  system 
into  a  system  worthy  of  modem  American  jurisprudence. 

In  this  period  of  Porto  Rico's  history,  it  may  be  counted  as  truly 
fortunate  that  the  Supreme  Court  is  presided  over  by  the  learned, 
high  minded  men  who  sit  as  justices. 

WHliam  H.  Hunt. 
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THE  COMMUNITY  OF  ACQUESTS  AND  GAINS. 


The  subject  of  the  matrimonial  community  of  property  has 
become  more  important  with  the  acquisition  of  our  new  possesions. 
Prior  to  the  late  Spanish  war,  the  system  prevailed  in  nearly  the 
same  form  in  Louisiana,  Texas,  New  Mexico,  Arizona,  California, 
Nevada,  Idaho  and  Washington.  To  these  jurisdictions  we  may 
now  add  Porto  Rico  and  the  Philippines,  and  Cuba,  also,  so  far  as 
we  are  interested  in  the  laws  of  Cuba.  It  follows  that  nearly  twenty 
millions  of  people  with  whom  we  are  specially  concerned  are  living 
under  this  peculiar  regime. 

Its  origin  is  lost  in  the  mists  of  antiquity.  We  are  told  that  in 
ancient  Eg3rpt,  there  was  a  kind  of  matrimonial  community  of  acqui- 
sitions and  gains.  It  seems  to  have  existed  only  as  a  result  of  a 
specific  marriage  contract  for  that  purpose.  Whether  the  idea  may 
have  migrated  with  ancient  commerce  to  Spain  and  France  might 
be  a  subject  of  curious  speculation.  The  general  opinion  is  that 
it  was  a  German  custom.  It  was  not  derived  from  Roman  law; 
and  when  it  is  found  in  Northern  France  and  in  Visigothic  Spain 
by  at  least  the  seventh  century  of  our  era,  the  inference  as  to  its 
Teutonic  origin  is  a  strong  one. 

In  the  case  of  Cole's  Widow  vs.  His  Executors,  7  Martin,  N.  S., 
41,  the  Louisiana  court  said : 

"The  doctrine  of  the  community  of  acquests  and  gains,  was 
unknown  to  the  Roman  law ;  and,  although  now  ccMnmon,  we  believe, 
to  the  greater  number  of  the  European  naticms,  its  origin  can  not 
be  satisfactorily  traced.  The  best  opinion  appears  to  be  that  it  took 
its  rise  with  the  Germans,  among  whom  at  a  very  early  period  of 
their  history,  the  wife  took,  by  positive  law,  the  one-third  of  all 
the  gains  made  during  coverture.  It  is  very  probable  that  it  was  the 
real,  or  presumed,  care  and  industry  of  the  wife,  which  first  pro- 
duced this  legislation ;  and,  in  an  early  state  of  society,  the  facts  most 
probably  fully  justified  such  a  rule.  But,  in  this,  as  in  many  other 
instances,  l^slation  survives  Icmg  after  the  causes  which  occasioned 
it  have  ceased  to  exist,  and  the  non-existence  of  these  causes  will 
not  authorize  courts 'of  justice  to  refuse  giving  effect  to  the  law. 
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There  are  few,  we  believe,  who  think,  at  the  present  stage  of  society, 
that  the  wife  contributes  equally  with  the  husband  to  the  acquisition 
of  property.  If  such  cases  exist,  they  are  exceptions  to  the  general 
rule.  And  yet,  in  this  state,  neither  idleness,  wasteful  habits,  nor 
moral  or  physical  incapacity,  would  deprive  the  wife  of  an  equal 
share  in  the  acquests  and  gains;  for  our  code  declares  that  every 
marriage,  in  Louisiana,  superinduces,  of  right,  partnership,  or  com- 
munity, in  all  acquisitions.    Such  also  was  the  rule  in  Spain." 

In  the  time  of  Pothier,  the  rules  as  to  the  community  in  France 
were  different  in  the  diflFerent  provinces.  There  were,  then,  four 
leading  divisions  or  classes.  In  the  larger  portion  of  the  territory 
governed  by  the  customary  law,  and  especially  where  the  Custom 
of  Paris  and  the  Custom  of  Orleans  prevailed,  the  community 
resulted  either  from  a  formal  marriage  contract  establishing  it; 
or  from  the  silence  of  such  a  contract ;  or  from  a  marriage  without 
any  contract. 

In  other  provinces,  such  as  those  of  Brittany  and  Anjou,  the 
community  would  result  from  the  silence  of  the  parties  on  the  sub- 
ject, provided  the  marriage  existed  for  a  year  and  a  day. 

A  third  class  was  found  in  the  country  of  the  written  law, — droit 
ecrit, — ^where  the  community,  as  in  Egypt,  did  not  exist  unless  it 
had  been  expressly  stipulated  in  the  prenuptial  agreement;  but 
such  a  stipulati(m  might  lawfully  be  made.  This  fact  might  indicate 
the  still  abiding  influence  of  Roman  law  in  the  South  of  France. 

A  fourth  class  was  found  in  Normandy,  where  the  matrimonial 
community  of  property  was  not  established  by  the  marriage,  nor 
could  it  even  be  created  by  contract,  but  was  practically  prohibited. 
The  French  Civil  Code  introduced  uniform  rules  tfiroughout 
France  which  are  based  in  principle  on  the  Customs  of  Paris  and 
Orleans.  The  community  may  be  established  either  by  pre-nuptial 
contract  in  legal  form,  agreeing  to  a  community  or  recognizing  it; 
or  by  marriage  without  such  contract,  in  which  case  it  is  presumed. 
As  the  Frendi  colonies  of  Canada  and  Louisiana  derived  their  law 
from  the  Custom  of  Paris,  it  may  be  assumed  that  a  similar  regime 
as  to  the  community  prevailed  in  those  colonies.  In  Louisiana, 
where  the  Spanish  law  prevailed  during  the  last  generation  of  colo- 
nial existence,  the  community  was  governed  by  the  rules  derived 
from  Spain. 

Saul  V.  Creditors,  6  Martin,  N.  S.  569. 
Cole's  Widow  v.  Executors,  7  Id.  41. 
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The  leading  rules  in  Louisiana  as  summarized  in  her  Civil  Code 
of  1870  are  as  follows : 

ART.  2399  (2369).  COMMUNITY.  Every  marriage  con- 
tracted in  this  State,  superinduces  of  right  partnership  or  community 
of  acquests  or  gains,  if  there  be  no  stipulation  to  the  contrary. 

ART.  2400.  Id.  PROPERTY  ACQUIRED  BY  NON-RESI- 
DENTS. All  property  acquired  in  this  State  by  non-resident  mar- 
ried persons,  whether  the  title  thereto  be  in  the  name  of  either  the 
husband  or  wife,  or  in  their  joint  names,  shall  be  subject  to  the 
same  provisions  of  law  which  regulate  the  community  of  acquests 
and  gains  between  citizens  of  this  State. 

ART.  2401  (2370).  Id.  FOREIGN  MARRIAGE.  A  mar- 
riage, contracted  out  of  this  State,  between  persons  who  afterwards 
come  here  to  live,  is  also  subjected  to  community  of  acquests,  with 
respect  to  such  property  as  is  acquired  after  their  arrival. 

ART.  2402  (2371).  WHAT  BELONGS  TO  THE  COM- 
MUNITY.  This  partnership  or  community  consists  of  the  profits 
of  all  the  effects  of  which  the  husband  has  the  administration  and 
enjoyment,  either  of  right  or  in  fact,  of  the  produce  of  the  reciprocal 
industry  and  labor  of  both  husband  and  wife,  and  of  the  estates  which 
they  may  acquire  during  the  marriage,  either  by  donations  made 
jointly  to  them  both,  or  by  purchase,  or  in  any  other  similar  way, 
even  although  the  purchase  be  only  in  the  name  of  the  one  of  the  two 
and  not  of  both,  because  in  that  case  the  period  of  time  when  the 
purchase  is  made  is  alone  attended  to,  and  not  the  person  who  made 
the  purchase. 

ART.  2403  (2372).  WHAT  THE  COMMUNITY  OWES— 
INDIVIDUAL  INDEBTEDNESS.  In  the  same  manner,  the 
debts  contracted  during  the  marriage  enter  into  the  partnership  or 
community  of  gains,  and  must  be  acquitted  out  of  the  commcm  fund, 
whilst  the  debts  of  both  husband  and  wife,  anterior  to  the  marriage, 
must  be  acquitted  out  of  their  own  personal  and  individual  effects. 

ART.  2404  (2373).  MASTER  OF  COMMUNITY— HIS 
RIGHTS— RESTRICTIONS.  The  husband  is  the  head  and  mas- 
ter of  the  partnership  or  community  of  gains;  he  administers  its 
effects,  disposes  of  the  revenues  which  they  produce,  and  may  alie- 
nate them  by  an  onerous  title,  without  the  consent  and  permission 
of  his  wife. 
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He  can  make  no  conveyance  inter  vivos,  by  a  gratuitous  title, 
of  the  immovables  of  the  ccMnmunity,  nor  of  the  whole,  or  of  a 
quota  of  the  movables,  unless  it  be  for  the  establishment  of  the 
children  of  the  marriage. 

Nevertheless  he  may  dispose  of  the  movable  effects  by  a  gratui- 
tous and  particular  title,  to  the  benefit  of  all  persons. 

But  if  it  should  be  proved  that  the  husband  has  sold  the  common 
property,  or  otherwise  disposed  of  the  same  by  fraud,  to  injure  his 
wife,  she  may  have  her  action  against  the  heirs  of  her  husband,  in 
support  of  her  claim  in  cme-half  of  the  property,  on  her  satisfactorily 
proving  the  fraud. 

ART.  2405  (2374).  DISSOLUTION  OF  MARRIAGE- 
PRESUMPTION  OF  COMMUNITY.  At  the  time  of  the  dis- 
solution of  the  marriage,  all  effects  which  both  husband  and  wife 
reciprocally  possess,  are  presumed  common  effects  or  gains,  unless 
it  be  satisfactorily  proved  which  of  such  effects  they  brought  in 
marriage,  or  which  have  been  given  them  separately,  or  which  they 
have  respectively  inherited. 

ART.  2406  (2375).  Id.  DIVISION  OF  COMMUNITY 
PROPERTY.  The  effects  which  compose  the  partnership  or  com- 
munity of  gains,  are  divided  into  two  equal  portions  between  the 
husband  and  the  wife,  or  between  their  heirs,  at  the  dissolution  of 
the  marriage ;  and  it  is  the  same  with  respect  to  the  profits  arising 
from  the  effects  which  both  husband  and  wife  brought  reciprocally 
in  marriage  and  which  have  been  administered  by  the  husband,  or 
by  husband  and  wife  conjointly,  although  what  has  been  thus 
brought  in  marriage  by  either  die  husband  or  the  wife,  be  more 
considerable  than  what  has  been  brought  by  the  other,  or  even 
although  one  of  the  two  did  not  bring  anything  at  all. 

ART.  2407  (2376).  Id.  DIVISION— FRUITS  OF  SEPA- 
RATE PROPERTY.  The  fruits  hanging  by  the  roots  on  the  lands 
belonging  separately  to  either  the  husband  or  the  wife,  at  the  time 
of  the  dissolution  of  the  marriage,  are  equally  divided  between  the 
husband  and  tlie  wife  or  their  heirs.  It  is  the  same  with  respect  to 
the  young  of  cattle  yet  in  gestaticm. 

The  fruits  of  the  paraphernal  effects  of  which  the  wife  reserved 
to  herself  the  enjoyment,  are  excepted  from  the  rule  contained  in 
this  article. 
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ART.  2408  (2377).  Id.  DIVISION  WHERE  SEPARATE 
PROPERTY  IMPROVED  AT  EXPENSE  OF  COMMUNITY. 
When  the  separate  property  of  either  the  husband  or  the  wife  has 
been  increased  or  improved  during  the  marriage,  the  other  spouse, 
or  his  or  her  heirs,  shall  be  entitled  to  the  reward  of  one-half  of  the 
value  of  the  increase  or  ameliorations  if  it  be  proved  that  the  increase 
or  ameliorations  be  the  result  of  the  common  labor,  expenses  or 
industry ;  but  there  shall  be  no  reward  due,  if  it  be  proved  that  the 
increase  is  due  only  to  the  ordinary  course  of  things,  to  the  rise  in 
the  value  of  property,  or  to  the  chances  of  trade. 

ART.  2409  (2378).  Id.  COMMUNITY  OF  DEBTS.  It  is 
tmderstood  that,  in  the  partition  of  the  effects  of  the  partnership 
or  community  of  gains,  both  husband  and  wife  are  to  be  equally 
liable  for  their  share  of  the  debts  contracted  during  the  marriage, 
and  not  acquitted  at  the  time  of  its  dissolution. 

ART.  2410  (2379).  Id.  WIFE  OR  HEIRS  MAY  AVOID 
BY  RENOUNCING  COMMUNITY.  Both  the  wife  and  her 
heirs  or  assigns  have  the  privilege  of  being  able  to  exonerate  them- 
selves from  the  debts  contracted  during  the  marriage,  by  renouncing 
the  partnership  or  community  of  gains. 

ART.  241 1  (2380).  EFFECT  OF  RENUNCIATION.  The 
wife,  who  renounces,  loses  every  sort  of  right  to  the  effects  of 
the  partnership  or  community  of  gains. 

But  she  takes  back  all  her  effects,  whether  dotal  or  extradotal. 

ART.  2412  (2381 ).  WHEN  WIFE  CAN  NOT  RENOUNCE. 
The  wife  who  has  taken  an  active  concern  in  the  effects  of  the 
community,  can  not  renounce  the  same. 

Acts  which  are  simply  administrative  or  conservatory,  do  not 
come,  in  this  article,  under  the  denomination  of  active  concern. 

ART.  2413  (2382).  INVENTORY  NECESSARY  TO 
RIGHT  OF  RENOUNCING.  The  surviving  wife,  who  wishes 
to  preserve  the  power  of  renoimcing  the  community  of  gains,  must 
make  an  inventory  within  the  delays  and  with  the  formalities  pre- 
scribed for  the  beneficiary  heir. 

A  large  number  of  decisions  have  been  rendered  by  the  Supreme 
Court  of  Louisiana  upon  the  subject  of  the  matrimonial  community, 
which  must  be  of  g^eat  value  wherever  the  institution  prevails. 
And,  dealing,  as  these  adjudications  do,  with  intricate  questions 
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of  status,  domicile,  and  real  and  personal  statutes,  they  have  con- 
tributed not  a  little  to  the  science  of  private  international  law. 

S(Hne  reference  has  already  been  made  to  the  law  of  Spain  in 
this  matter,  which  has  been  to  some  extent  expounded  in  the 
Louisiana  cases.  This  law,  as  it  is  assumed  to  prevail  in  our  new 
possessions,  is  found  in  the  Spanish  Civil  Code  of  1889,  from 
which  some  leading  articles  may  be  translated  as  follows : 

52.  Matrimony  is  dissolved  by  the  death  of  one  of  the  consorts. 

59.  The  husband  is  the  administrator  of  the  property  of  the 
conjugal  society,  except  when  stipulated  to  the  contrary,  and  that 
provided  in  Art  1384  [concerning  separate  property]. 

When  he  is  under  eighteen  years  of  age,  he  can  not  administer 
without  ccMisent  of  his  father  and,  in  his  default,  without  that  of 
the  mother,  and,  in  default  of  both,  without  that  of  his  guardian. 

Neither  can  he  appear  in  a  suit  in  court  without  the  assistance 
of  said  persons. 

In  no  case,  until  he  has  attained  majority,  can  the  husband,  with- 
out the  consent  of  the  persons,  mentioned  in  the  preceding  para- 
graph, borrow  money,  burden  nor  alienate  the  real  property. 

1315.  Persons  who  are  to  be  united  in  marriage  may,  before 
entering  into  it,  execute  contracts,  stipulating  the  conditions  for 
the  conjugal  society  in  reference  to  present  and  future  property 
without  any  other  limitations  than  those  stated  in  this  Code. 

In  default  of  contracts  about  property,  it  shall  be  understood 
tiiat  the  marriage  has  been  contracted  under  the  system  of  legal 
conjugal  community. 

1316.  In  the  contracts,  to  which  the  preceding  article  refers 
[i.  e.,  marriage  contracts,]  the  ccmtracting  parties  shall  not  stipulate 
anything  contrary  to  law  or  to  good  morals,  nor  humiliating  to  the 
authority  belonging  respectively  to  the  future  consorts  within  the 
family. 

All  stipulaticms  not  conformable  to  the  provisions  of  this  article 
shall  be  considered  null  and  void. 

1392.  By  virtue  of  the  conjugal  commtmity,  the  earnings  or 
profits  indiscriminately  obtained  by  either  of  the  consorts,  during 
the  marriage,  shall  belong  to  the  husband  and  the  wife,  share  and 
share  alike,  when  the  marriage  is  dissolved. 
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1393.  The  conjugal  community  shall  always  begin  on  the  same 
day  that  the  marriage  is  celebrated. 

Any  stipulation  to  the  contrary  shall  be  void. 

1394.  This  community  can  not  be  renotmced  during  the  mar- 
riage, except  in  case  of  judicial  separation. 

When  the  renunciation  takes  place  on  account  of  a  separation, 
or  after  the  marriage  has  been  dissolved  or  declared  null,  said 
renunciation  shall  be  set  forth  in  a  public  instrument,  and  the  cred- 
itors shall  have  the  right  granted  them  in  Art.  looi  [to  oppose 
a  fraudulent  renunciation]. 

1395.  The  conjugal  ccMnmunity  shall  be  governed  by  the  rules 
of  the  contract  of  partnership  in  all  that  does  not  ccmflict  with 
the  express  provisions  of  this  chapter. 

1396.  The  following  is  the  separate  property  of  each  of  the 
consorts : 

1.  That  brought  to  the  marriage  as  his  or  her  own. 

2.  That  acquired  under  a  lucrative  title  by  either  of  them,  during 
the  marriage. 

3.  That  acquired  by  right  of  redemption  or  by  exchange  for 
other  property  belonging  to  only  one  of  the  consorts. 

4.  That  bought  with  money  belonging  exclusively  to  the  wife 
ot  to  the  husband. 

1401.  To  the  conjugal  community  belong: 

1.  Property  acquired  by  onerous  title,  during  the  marriage,  at 
the  expense  of  the  community  property,  whether  the  acquisition  is 
made  for  the  conununity  or  for  only  one  of  the  consorts. 

2.  That  obtauned  by  the  industry,  salaries  or  work  of  the  consorts 
or  of  either  of  them. 

3.  The  f  mits,  rents,  or  interests  collected  or  accrued  during  the 
marriage,  and  which  come  from  the  community  property,  or  from 
that  which  belongs  to  either  one  of  the  consorts. 

1412.  The  husband  is  the  administrator  of  the  conjugal  com- 
munity, with  the  exception  of  what  is  prescribed  in  Art  59. 

1413.  Besides  the  power  which  the  husband  has  as  administrator, 
be  may  alienate  and  burden  by  onerous  title  the  property  of  the 
conjugal  community  without  the  consent  of  the  wife. 

Notwithstanding,  every  alienation  or  agreement  which  the  bus- 
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band  may  make,  respecting  said  property  in  exposition  to  this  Gxle 
or  in  fraud  of  the  wife,  shall  not  cause  injury  to  her  or  to  her  heirs. 

1414.  The  husband  can  dispose  of  his  half  of  the  property  of 
the  conjugal  community,  only,  by  testament 

141 5.  The  husband  may  dispose  of  the  property  of  the  conjugal 
community  for  the  purposes  stated  in  Art.  1409  [education  and 
establishment  of  the  children  of  the  marriage,  etc.]. 

He  may  also  make  moderate  donations  for  objects  of  piety  or 
beneficence,  but  without  reserving  to  himself  the  usufruct. 

1416.  The  wife  can  not  bind  the  property  of  the  conjugal  com- 
munity without  the  consent  of  the  husband. 

The  cases  provided  in  Arts.  1362,  1441,  and  1442  are  excepted 
from  this  rule  [certain  necessary  family  expenses,  and  absence  and 
interdiction  of  husband]. 

1417.  The  conjugal  community  expires  on  the  dissolution  of 
the  marriage,  or  when  it  is  declared  null. 

The  consort  who,  on  account  of  his  or  her  bad  faith,  caused 
the  nullity,  shall  not  share  any  part  of  the  property  of  the  community. 

The  conjugal  society  shall  also  terminate  in  the  cases  specified 
in  Art  1433  [concerning  judicial  decrees  of  separation  of  property]. 

1408.  The  conjugal  community  shall  be  responsible  for : 

1.  All  the  debts  and  obligations  contracted  during  the  marriage 
by  the  husband,  and  also  those  contracted  by  the  wife  in  the  cases 
in  which  she  can  legally  bind  the  community. 

2.  The  arrears  of  interests,  matured  during  the  marriage,  of 
obligations  which  affect  the  private  property  of  the  consorts  as 
well  as  the  community  property. 

3.  The  minor  repairs  or  those  of  mere  preservation,  made  during 
the  marriage,  on  the  private  property  of  the  husband  or  the  wife. 
Extensive  repairs  shall  not  be  chargeable  to  the  community. 

4.  Extensive  or  minor  repairs  of  the  property  of  the  community. 

5.  The  maintenance  of  the  family  and  the  education  of  the 
children  in  common,  and  of  the  legitimate  children  of  only  one  of 
the  consorts. 

1409.  The  conjugal  community  shall  also  bear  the  amount  of 
what  has  been  donated  or  promised  to  the  children  in  common  by 
the  husband,  only  for  their  establishment  or  for  a  professional 
career,  or  by  both  consorts  by  a  common  consent,  when  it  may  not 
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have  been  stipulated  that  it  should  be  paid  in  whole  or  in  part  out 
of  the  private  property  of  one  of  them. 

1410.  The  payment  of  debts  contracted  by  the  husband  or  by 
the  wife,  before  the  marriage,  shall  not  be  borne  by  the  community. 

Neither  shall  it  bear  the  payment  of  fines  or  pecuniary  a»i- 
demnations  imposed  on  either  of  them. 

However,  the  payment  of  debts  contracted  by  the  husband  or 
the  wife,  prior  to  the  marriage,  and  that  of  fines  and  condemnations 
imposed  on  either  of  them  may  be  claimed  against  the  community 
property,  after  covering  the  claims  emunerated  in  Article  1408, 
[sundry  prior  claims]  when  the  debtor  consort  has  no  private 
capital,  or  it  be  insufficient ;  but  at  the  time  of  the  liquidation  of  the 
community,  the  payments,  made  for  the  specified  causes,  shall  be 
charged  to  said  consort. 

1430.  Support  shall  be  given  out  of  the  property  belonging  to 
the  community  to  the  surviving  consort  and  his  or  her  children, 
pending  the  liquidation  of  the  inventoried  estate  and  until  they  have 
received  their  share;  but  it  shall  be  deducted  from  their  portion 
in  so  far  as  it  exceeds  what  should  have  belonged  to  them  as  fruits 
or  rents. 

143 1.  Whenever  the  liquidation  of  the  community  properties  of 
two  or  more  marriages,  contracted  by  the  same  person,  has  to  be 
simultaneously  effected  in  order  to  determine  the  estate  of  each 
community,  every  kind  of  evidence  shall  be  admitted,  in  default 
of  inventories ;  and,  in  case  of  doubt,  the  community  property  shall 
be  distributed  between  the  different  coipmtmities  in  proportion  to 
the  time  of  the  duration  of  the  same  and  to  the  property  belonging 
to  the  respective  consorts. 

As  intimated  above,  many  questions  of  private  international  law 
may  arise  with  respect  to  the  matrimonial  community,  especially 
in  a  nation  like  our  own,  composed  of  so  many  States  having,  at 
least,  a  limited  sovereignty  in  local  matters.  The  rule  that  movables 
follow  the  person  of  the  owner,  on  the  one  hand,  and  that  the 
title  and  devolution  of  real  estate  are  controlled  by  the  law  of  the 
situs,  on  the  other,  would  naturally  play  a  large  part  in  a  country 
where  residence  and  domicile  may  be  in  one  jurisdiction,  and  pr<^ 
erty  easily  acquired  in  another.  In  Louisiana,  for  many  years,  the 
subject  has  been  controlled  by  the  Statute  of  1852,  now  carried  into 
Article  2400  of  the  Revised  Civil  Code. 
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The  matrimonial  community  is  sometimes  referred  to  as  a  kind 
of  juridical  being,  but  it  would  hardly  be  safe  to  look  upon  it  as 
having  the  personality  of  a  corporation.  The  most  that  can  be 
logically  said,  in  this  respect,  is  that  some  of  the  rules  in  regard  to 
juridical  persons,  or  legal  entities,  might  be  usefully  applied  in 
matters  of  acquisition,  alienation,  and  liquidaticHi.  So,  also,  the 
conmiunity  is  sometimes  called  a  partnership  between  the  spouses; 
but  we  ought  not  to  go  too  far  in  this  direction.  It  resembles  a 
partnership  in  some  respects,  and  that  word  is  sometimes  used  in 
regard  to  it ;  but  in  other  respects  it  is  very  different  from  a  partner- 
ship. It  is  a  community  of  gains  resulting  from  marriage,  and 
governed  by  special  rules.  It  is  presumed  to  have  resulted  from 
a  status,  even  in  the  absence  of  any  agreement  respecting  it.  The 
share  of  those  interested  is  not  determind  by  the  amount  contributed. 
The  husband,  during  its  continuance,  properly  speaking,  has  the 
sole  power  of  management,  administration,  and  alienation.  It  can- 
not be  dissolved  by  mere  consent,  and  after  its  dissolution  by  death 
the  surviving  wife  may  renounce  it  and  escape  its  liabilities. 

The  system  of  matrimonial  community  has  its  merits  and 
advantages.  But,  as  was  pointed  out  hy  Professor  Pomeroy,  after 
he  took  up  his  residence  in  California,  it  has  some  disadvantages, 
at  least,  in  the  matter  of  titles  to  real  estate.  Our  people  move  back 
and  forth  from  one  State  to  another  and  are  notoriously  careless 
in  regard  to  family  records.  And  the  laws  of  many  of  our  States 
are  very  imperfect  in  regard  to  the  preservation  of  any  public 
history  of  personal  status.  It  is,  therefore,  very  difficult  to  make 
such  status  a  matter  of  definitive  registry,  and  thus  make  a  title 
certain.  There  have  been  many  cases  where  a  widower  residing  in 
a  common  law  State  has  sold  land  situated  in  another  State  where 
the  community  laws  prevail,  in  perfect  good  faith,  without  remem- 
bering that  it  was  acquired  during  his  marriage,  and  that  the  sale, 
in  order  to  be  perfect,  would  require  the  consent  of  the  heirs  of 
the  pre-deceased  wife.  Other  examples  have  been  found  where 
the  fact  of  marriage  was  unknown  to  the  purchasers,  and  after 
the  conveyance  and  payment  of  the  price,  the  wife  or  her  heirs  have 
appeared.  Gmveyancers  will  try  to  avoid  trouble  by  procuring 
such  evidence  as  they  can  of  status;  but  it  is  difficult  to  make 
things  certain,  and  it  may  well  be  that  some  legislation  on  the 
subject  is  desirable.  William  Wirt  Howe. 

New  Orleans. 
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THE  OBJECTS  OF  CRIMINAL  PROCEDURE  AS  THEY 
APPEAR  TO  A  FRENCH  PROSECUTING  OFFICER. 


An  imperial  decree,  passed  in  France  in  1810  and  still  in  force^ 
provides  that,  after  the  long  summer  vacation,  all  the  Courts  of 
Appeal  shall  be  formally  opened  in  the  presence  of  the  various 
chambers,  and  an  address  pronoimced  by  the  attorney  general  {pro- 
cureur  giniral)  of  the  department  or  an  advocate  deputed  by 
him  for  the  purpose,  after  which  the  chief  justice  {premier  presi- 
dent) shall  renew  his  oath  of  office,  and  all  the  advocates  present 
shall  renew  theirs.  It  is  an  imposing  ceremonial.  The  Judges  ap- 
pear in  red  gowns;  the  lawyers  in  black.  The  civil,  military,  and 
religious  authorities  of  the  place  are  introduced  in  their  appropriate 
costumes,  filing  into  the  court  room  in  an  order  of  procedure  estab- 
lished by  rule.  The  main  subject  of  the  address  is  selected  by 
the  orator  of  the  occasion,  but  he  is  bound  in  the  course  of  it  to 
remind  the  advocates  and  attorneys  of  their  professional  duties, 
and  to  commemorate  the  attainments  and  the  services  of  distin- 
guished members  of  the  bar  who  may  have  died  during  the  preced- 
ing year. 

This  regulaticHi  has  been  the  source  of  many  valuable  con- 
tributions to  the  growth  and  improvement  of  French  jurisprudence, 
and  to  a  man  who  has  anything  to  suggest  in  that  direction  affords  a 
remarkable  opportunity  to  bring  it  to  public  attention  under  favor- 
able circumstances. 

At  the  opening  of  the  Court  of  Appeals  of  Aix,  on  October  16, 
1902,  an  interesting  address  of  this  nature  was  pronounced  by  Dr. 
Gabriel  Chervet,  one  of  the  Assistant  Attorneys  General  {subsHtut 
du  Procureur  General),  which  fairly  represents  the  present  attitude 
in  France  of  what  may  be  called  the  sentimental  school  of  modem 
penology.  He  took  for  his  special  subject  the  gradual  softenhig 
of  criminal  justice  in  recent  times,  and  the  tendency  of  our  day  to 
measure  punishment  less  by  the  crime  than  by  the  circtmistances 
attending  its  commission. 

The  Penal  Code  of  Napoleon,  he  said,  bore  and  still  retained 
the  rude  stamp  of  his  dominating,  pitiless,  and  re-actionary  disposi- 
tion.    Its  object  was  vengeance.     Charles  Lucas  stood  out  as  the 


THE  OBJECTS  OF  CRIMINAL  PROCEDURE.        227 

first  Frenchman  to  bring  to  the  knowledge  of  his  countrymen  or  to 
initiate  the  science  of  Penology.  This  was  within  the  past  half 
century.  Its  main  principle  might  be  said  to  be  the  individualiza- 
tion of  punishment.  Lombroso's  position  that  there  were  crimes, 
but  no  criminals,  was  no  doubt  too  extreme.  Man  could  not  be 
now  measured  by  the  standards  appropriate  to  his  ancestors  of 
the  neolithic  age.  To  the  school  of  penology,  favored  by  Turin,  had 
come  to  be  opposed  the  school  of  Lyons,  whose  chief  was  Dr. 
Lacassagne.  His  theory  is  that  although  the  wrong  doer  may  be 
so  constituted  as  to  be  subject  to  no  legitimate  individual  responsi- 
bility, he  cannot  free  himself  from  the  consequences  of  his  social 
environment.  In  a  word,  he  is  responsible  socially.  But  how  far 
and  in  what  manner?  To  answer  these  questions,  Lacassagne 
would  divide  criminals  into  three  classes : 

"i.  Those  criminal  in  feeling.  These  are  the  bom  criminals 
of  Lombroso;  relatively  few.  They  are  incorrigible  and  danger- 
ous in  the  highest  degree.  They  must  be  eliminated  from  the  so- 
cial environment  in  which  they  are  scattered.  In  default  of  cap- 
ital punishment,  which  remains  with  us  the  'supreme  and  desper- 
ate remedy' ;  they  must  be  transported,  never  to  return. 

2.  Those  criminal  in  thought  These  are  the  insane  criminals 
who  should  be  confined  in  special  asylums. 

3.  Those  criminals  in  acts.  These  are  the  most  numerous ;  those 
with  whom  our  courts  have  oftenest  to  deal.  They  may  them- 
selves be  subdivided  into  professionals  (or  habitual  criminals)  and 
accidentals  (or  occasional  criminals).  They  are  susceptible  of  im- 
provement. For  them  there  must  be  a  penal  system  permitting 
(i)  keeping  them  out  of  mischief  (preventive  measures,  substi- 
tutes for  punishment);  (2)  re-classing  them  in  society  (reforma- 
tory measures,  complements  of  punishment).  It  is  for  them  that 
we  must  admit  the  legitimacy  of  penalty;  not  a  chastising-penalty, 
but  an  improving-penalty. 

These  are  substantially  the  conclusions  reached,  after  a  remark- 
able discussion  between  M.  Endrico  Ferri  and  Dr.  Etienne  Martin, 
assistant  of  Dr.  Lacassagne,  by  the  Congress  of  Criminal  An- 
thropology held  at  the  University  of  Amsterdam  in  September, 
1901."  *  *  * 

"The  penal  code  of  1810  affirmed  the  principle  To  each  wrong 
its  penalty,'  and  one  of  its  principal  compilers,  Berlier,  could  say 
'We  have  carefully  sought  to  establish  a  just  proportion  between 
penalties  and  crimes.  Today  the  tendency  is  to  assert  this  wholly 
different  rule:  To  each  wrong  doer  his  penalty.'  We  must,  it 
is  declared,  attach  less  importance  to  the  objective  gravity  of  the 
misdeed  than  to  the  subjective  character  of  the  wrong  doer.  We 
must  take  into  account  his  nature,  his  temperament,  his  anteced- 
ents, the  situation  of  his  family,  his  heredity,  the  education  which 
he  has  received  and  the  surroundings  in  which  he  has  lived.    Is  it 
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not  absurd  to  maintain  that  all  murderers,  all  thieves,  all  sharpers, 
correspond  to  uniform  types  to  which  it  is  possible  to  apply  the 
same  rules  and  the  same  mode  of  repression  ?"  *  *  * 

'The  application  of  these  principles  has  already  been  made 
by  legislative  reforms,  of  which  the  most  noteworthy  in  France 
is  undoubtedly  the  law  of  March  26,  1891,  as  to  the  mitigation 
stnd  aggravation  of  penalties.'*'  'It  is,'  writes  M.  Saleilles,  'a  law 
of  penal  individualization,  pure  and  simple,  by  which  one  is  made 
to  look  at  the  individual,  not  the  deed.  *  ♦  ♦  The  legislator 
has  determined  that  the  magistrate  should  take  into  consideraticMi 
not  the  gravity  of  the  misdeed,  but  the  chances  of  recovery  for 
the  individual ;  and  then  of  what  consequence  is  the  misdeed  ?' 

But  you  know  too  well,  Gentlemen,  the  achievement  to  which 
the  name  of  Senator  Berenger  has  been  justly  attached,  for  me  to 
dwell  on  it.  I  content  myself  with  noting  the  results  attained 
in  ten  years.  In  1890  there  were  on  the  average  75,000  convic- 
tions a  year  for  a  second  offence.  In  1900  the  figures  were  reduced 
to  64,000.  In  1890  there  were  150,000  persons  convicted  of  a 
first  offence.  In  1900  there  were  no  more  than  105,000.  There 
is  no  need  of  commentary. 

I  add  that  M.  Berenger  intends  to  complete  his  reform.  Fol- 
lowing the  suspension  of  penalty,  he  demands,  by  a  new  statute 
which  he  proposes,  the  suspension  of  prosecution,  so  that  the 
magistrate  charged  with  the  preliminary  inquiry  {juge  cTinstruC' 
Hon),  although  finding  the  charges  sustained,  may  render  a  simple 
judgment  of  warning. 

This  system  of  warnings,  pronounced  either  by  the  magis- 
trate holding  in  private  the  preliminary  inquiry,  or  by  a  formal 
judgment  after  a  public  trial,  has  been  adqpted  in  several  coun- 
tries. 

The  Italian  penal  code  of  1889  (Art.  26)  has  instituted  an 
admonition,  the  efficacy  of  which  is  secured  by  special  provisions. 
The  Spanish  law  authorizes  the  public  or  private  reprimand  {repren- 
sion  publicorprivada).  Germany,  Switzerland  (in  the  cantons  of 
Vaud  and  Appenzel),  Portugal,  Russia  even,  permit  analogous  dis- 
positions. In  the  United  States,  certain  States  (Iowa,  Maryland, 
Missouri,  Vermont,  Virginia,  Connecticut,)  confer  on  the  Gov- 
ernor or  a  grand  council,  the  right  to  accord  a  conditional  pardon, 
immediately  after  sentence  is  pronounced.  This  pardon  is  con- 
ceded only  on  a  parole  given  for  good  conduct,  and  is  revocable 
by  the  same  authority,  if  the  condition  is  not  scrupulously  fulfiilled. 

In  England,  Mr.  Howard  Vincent,  former  director  of  criminal 
affairs  at  London  and  a  member  of  Parliament,  procured  the 
adoption  in  1887  of  the  law  knovm  by  the  barbarous  name  of  Pro^ 
bation  of  First  Offenders.  The  magistrate  examines  into  the  affair, 
considers  the  charges,  hears  the  defence;  but  after  having  found 
guilt  established,  he  has  the  power  not  to  proceed  immediately  to 

*This  is  commonly  known  as  the  Loi  B^enger,  it  having  been  proposed  by 
M.  Berenger,  (who  is  a  member  of  the  Institute  of  France)  in  the  Senate. 
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sentence,  if  he  deems  the  delinquent  worthy  of  such  favor;  he 
may  suspend  judgment  until  the  expiration  of  a  variable  term. 
The  guilty  man  is  then  forthwith  set  at  liberty,  if  not  already  in 
that  condition,  but  he  remains  under  the  watch  of  a  probation 
officer,  whose  duty  it  is  to  aid  him  to  conduct  himself  honorably  and 
prove  himself  worthy  of  a  pardon.  If  it  is  found  that  he  has  not 
failed  in  this  respect,  during  the  time  fixed  by  the  judge,  the  prose- 
cution is  abandoned.  Otherwise  it  is  revived  and  the  judge  fixes 
the  penalty  to  be  imposed." 

The  jails  provided  in  France  for  those  accused  or  convicted 
of  minor  offences  (tnaisons  d'arrit  et  de  correction)  have,  in  most 
cases,  according  to  M.  Chervet,  little  to  recommend  them.  One  he 
described  which  he  had  inspected,  one  summer,  in  Provence.  The 
prisoners  had  the  run  of  a  large  court-yard. 

"Seated  on  one  side,  a  guard,  pipe  in  mouth,  and  newspaper 
in  hand,  was  peacefully  asleep.  In  the  shady  comers  groups  were 
collected.  Two  or  three  convicts  with  slow  and  rythmic  motion 
were  cracking  almonds  open  with  a  sheep  bone; — ^they  represented 
those  sentenced  to  labor.  Others  were  turning  over  the  greasy 
pages  of  a  picture  book  drawn  from  the  library  of  the  quarter.  One 
lying  on  his  stomach  was  writing  letters.  Most  were  wholly  un- 
occupied. There  they  were,  lying  on  the  ground,  asleep,  or  planning 
with  one  another  perhaps,  among  friends,  the  next  rascality  to 
engage  in  after  their  discharge. 

/^d  this  kind  of  spectacle  evoked  the  celebrated  ballad  of  Paul 
Verlaine 

'La  cour  se  fleurit  de  souci 
Comme  le  front 
De  tous  ceux  ci 
Qui  vont  en  rond 
En  flageolant  seur  leur  femur 
Debilite 
Le  long  du  mur 

Fou.dc  clarte 

«        ♦        ♦        *        1^      « 

Allons,  freres,  bons  vieux  voleurs, 
Doux  vagabonds, 
Pilous  en  fleur 
Mon  chers,  mes  bons, 
Fumons  philosophiquement ; 
Promenons-nous 
Paisibkment ; 
Rien  faire  est  doux  !* 
In  fact.  Gentlemen,  for  many  of  these  weak,  indolent,  care- 
less, and  impressionable  beings,  whose  moral  sense  has  long  been 
blunted  by  the  hard  knocks  of  life,  the  prison  seems  a  good  lodg- 
ing and  asylum  where  one  finds  true  content  in  an  atmosphere  of 
repose.     Unlooked   for  meetings,    unexpected    acquaintanceships. 
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even  the  regularity  imposed  by  a  discipline  not  too  severe,  are  pow- 
erful attractions  to  them. 

For  these  degenerates,  the  punishment  thus  undergone  is  neither 
expiatory,  nor  exemplary,  nor  reformative;  it  is  nothing;  it  is  worse; 
precisely  there  is  the  stumbling  block  of  the  most  praiseworthy 
attempts  to  prevent  second  offences,  for  the  jail  conducted  in  this 
way  supports  a  living  fire  where  is  continually  cooking  a  germ-broth 
of  the  most  dangerous  criminality.  With  such  intimacies  of  inter- 
course tolerated,  one  might  say  organized,  the  jail-yard,  the  eating- 
rooms,  the  workshops,  at  times  even  the  sleeping  rooms,  become  true 
schoolrooms  of  crime.     The  professionals  are  its  professors." 

Legislation^  M.  Chervet  added,  has  not  been  wanting  to  bring 
about  a  change  in  these  conditions.  The  laws  of  1875  ^^^  ^^3  P^^ 
vided  for  the  separation  of  those  held  for  trial  from  those  already 
convicted.  The  decree  of  November  11,  1885,  provided  proper 
regulations  for  the  administration  of  prisons  for  those  sentenced 
for  short  terms.  "Unhappily,  financial  diflSculties  and  the  deplor- 
able inertia  of  the  departments  have  not  yet  permitted  the  trans- 
formation desired  and  directed  by  the  legislator." 

M.  Chervet  then  turned  to  the  consideration  of  the  American 
plan  of  indeterminate  sentence,  which  he  was  inclined  to  favor. 
The  main  objections  urged  against  it  he  stated  and  examined  as 
follows : 

"i.  The  penalty,  it  is  said,  which  is  the  sanction  of  the  law, 
ought  before  everything  to  be  the  punishment  of  the  offence.  The 
triple  end  in  view,  prevention,  reparation,  example,  demands  that 
it  be  adequate  to  the  breach  of  duty  committed,  and  so,  certain. 
To  be  just,  it  must  be  proportioned  to  the  misdeed.  The  penal 
system  which  concerns  itself  exclusively  with  the  improvement  of 
the  offender  sacrifices  to  his  individual  interest  the  higher  interest 
of  public  order  and  society. 

This  is  the  objection  of  the  classic  school.  It  appeals  to  me 
little,  for  if  we  set  aside  the  outgrown  conceptions  of  vengeance, 
sm,  and  expiation,  what  is  the  object  of  society  in  inflicting  pen- 
alties ?  It  is  Its  preservation,  its  own  defense,  the  necessity  of  main- 
taining the  conditions  constituting  collective  existence:  law,  and 
penalty,  the  sanction  of  law,  are  only  means.  If  then  it  be  shown 
that  indeterminate  sentences,  better  than  punishments  of  predeter- 
mined duration,  by  effecting  the  improvement  of  the  guilty,  pre- 
vent second  offenses,  and  diminish  the  criminal  class,  the  argument 
disappears. 

2.  But,  it  is  added,  this  system  is  finally  summed  up  in  a  de- 
termination a  posteriori,  and  this  determinaticxi,  which  depends 
wholly  on  the  opinions  of  administrative  officials,  escapes  all  control. 
Now  the  respect  for  individual  liberty  which  should  be  the  basis 
of  all  social  organization,  demands  that  a  punishment  depriving  a 
man  of  liberty  shall  be  pronounced  only  for  a  certain  term,  by  impar- 
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tial  and  able  judges,  with  all  the  guarantees  of  independence  and 
publicity  established  by  law,  under  the  direct  and  unceasing  control 
of  public  opinion.  For  that  guardian-like  organization  of  criminal 
justice  which  is  provided  by  our  penal  code,  the  American  penolo- 
gists substitute  a  bastard  and  indefinite  system  by  which  the  liberty 
of  convicts  is  given  over  to  the  good  pleasure  of  a  parcel  of  subal- 
terns and  irresponsible  jailers. 

This  is  incontestably  the  most  serious  objection  which  can  be 
exposed  to  the  thesis  in  question.  It  is  evident  that  in  the  present 
state  of  our  maners,  our  habits,  and  our  prejudices,  it  would  be 
dif&cult  to  acclimate  among  us  so  radical  changes  in  the  adminis- 
tration of  criminal  justice.  However,  it  would  be  possible,  while 
maintaining  the  essential  principles  of  the  reform,  to  bring  to  it 
certain  amendments  of  a  kind  to  render  its  application  more  con- 
formable to  our  traditional  ideas." 

As  such  amendments,  M.  Chervet  suggested  that  there  might  be 
two  sentences  in  each  case,  by  the  same  court:  the  first  indeter- 
minate; the  second  for  a  fixed  term,  or  for  release,  passed  after 
a  report  as  to  the  conduct  and  character  of  the  convict  while  impris- 
oned under  the  first.  Or  the  sentence  might  be  for  a  term  not  less 
than  a  certain  period,  nor  longer  than  another  period;  its  actual 
length  to  be  determined  later  by  a  special  board  composed  of  the 
director  of  the  prison,  the  attorney  general,  the  police  judge,  and 
two  citizens  of  high  standing,  such  as  professors  of  law,  named 
by  the  government. 

He  then  advocated  the  adoption  of  a  measure  proposed  in  the 
French  Senate  in  1901,  by  which  the  jury  might  accompany  a  verdict 
of  guilty  with  a  finding  of  circumstances  of  great  mitigation  (circon- 
stances  trcs  attenuantcs),  in  which  case  the  punishment  otherwise 
applicable  to  the  crime  would  be  reduced.  A  similar  project  had 
been  brought  forward  in  1886,  and  the  government  had  consulted 
all  the  courts  of  appeal  in  regard  to  its  merits.  That  of  Aix,  after 
considering  a  report  from  a  committee  of  the  bar  on  the  subject, 
had  responded  unfavorably.  M.  Chervet  begged  leave  to  combat 
that  conclusion. 

"The  reasons  which  determined  your  action  then  hardly  appear 
to  me  decisive.  The  proposition,  said  the  chairman  of  your  com- 
mittee, had  for  its  object  to  put  a  stop  to  scandalous  acquittals; 
and  this  object  it  would  not  attain,  for  the  jury  when  it  renders  these 
unforttmate  verdicts  yields  almost  always  to  influences  exerted  upon 
it  by  customs,  by  opinion,  or  still  more  by  interest,  by  pity.  Rarely 
would  it  have  consented  to  inflict  even  a  slight  punishment  on  those 
who  seemed  to  it  rather  victims  than  criminals. 

Is  this  really  so?  I  appeal  to  you  who  are  Presidents  of  the 
assizes.    Is  it  not  a  known  fact,  constanty  attested,  that  jurors  pre- 
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occupy  themselves  above  all  with  the  punishment  that  will  be  pro- 
nounced? The  provisions  of  Art.  342*  of  the  code  of  criminal 
procedure  have  become  a  dead  letter,  and  no  one  would  dare  to 
dream  of  reviving  them.  There  is  established  in  this  respect  a  tacit 
accord  between  the  court,  the  prosecution  and  the  defence.  Jurors 
are  frankly  made  acquainted  with  the  consequences  of  their  verdicts, 
and  many  times  if  a  doubt  exists  as  to  this  in  their  minds,  they 
ask  the  presiding  judge  to  come  to  the  jury  room  to  enlighten  them; 
going  so  far  as  to  express  their  desire  for  a  special  indulgence  in  the 
application  of  the  law.  But  if  the  minimum  penalty  appear  to  them 
out  of  proportion  to  the  responsibility  incumbent  on  the  accused, 
then  an  acquittal  follows: — an  acquittal  pronounced  with  regret  and 
because  between  two  bad  solutions  they  have  believed  it  best  to 
choose  the  least  detestable. 

There,  Gentlemen,  you  must  agree  with  me  is  the  chief  cause, 
not  to  say  the  only  one,  of  the  deplorable  miscarriage  of  many  prose- 
cutions on  charges  of  arson,  bankruptcy,  forgery,  counterfeiting, 
etc.  There  too  must  be  sought  the  motives  of  this  absolving  kind 
of  legal  procedure  {jurisprudence  absolutoire)  which  has  g^own 
up  for  crimes  of  passion,  murders,  or  homicides,  which  jurors  de- 
plore as  we  all  do,  and  which  they  would  not  hesitate  to  condemn,  if 
they  did  not  deem  the  inevitable  result  of  imprisonment  at  hard 
labor  or  solitary  confinement  an  excessive  penalty." 

In  closing  M.  Chervet  alluded  thus  to  the  duties  of  prosecuting 
officers  towards  the  criminal : 

"Gentlemen  of  the  Bar.  In  a  recent  circular  the  Attorney  Gen- 
eral of  the  Court  of  Appeals  of  Paris  recommended  to  his  deputies 
to  present,  themselves,  the  defence  of  accused  persons  who  had  no 
counsel,  and  not  to  hesitate  to  disclose  to  the  court  circumstances 
of  a  nature  leading  to  an  acquittal,  to  a  suspension  of  judgement, 
of  a  mitigation  of  penalty.  This  practice  is  followed  here,  without 
need  of  directions  to  that  effect.  Many  a  time,  for  my  part,  I  have 
had  the  satisfaction  of  asking  for  indulgence,  pity,  pardon.  Many 
a  time  I  have  joined  myself  to  the  committee  for  the  defence  of 
children  brought  to  the  bar,  to  pray  the  court  to  keep  some  inter- 
esting young  culprit  from  the  house  of  correction.  Your  bar.  Gen- 
tlemen, cannot  be  jealous  of  this  loyal  concurrence  in  your  duties. 

Do  we  not  both  pursue  a  common  task — ^the  search  for  truth? 
Do  not  our  efforts  tend  towards  the  same  ideal — justice?  Are  not 
our  means  the  same, — good  faith  and  free  discussion  ?" 

It  may  be  added  that  this  address  evinces  a  familiarity  with  the 
current  tenets  of  the  different  schools  of  penology  which  would  be 
possessed  by  few  American  prosecuting  officers. 

•This  requires  the  jurors  to  be  warned  that  they  fail  in  their  duty  when  by 
thinking  of  the  penalty  prescribed,  they  consider  the  consequences  to  the  ac- 
cused of  the  verdict  they  are  to  render ;  their  sole  function  being  to  decide  if 
he  is  guilty  or  not  guilty  of  the  crime  charged. 
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There  is  in  the  Continental  lawyer  a  more  scholastic  habit  of 
mind  than  is  possessed  by  his  English  or  American  brethren,  and 
a  stronger  tendency  to  theorize.  He  reasons  from  codes,  philo- 
sophically constructed.  He,  therefore,  reasons  on  scientific  lines. 
He  is  in  close  contact  with  neighboring  countries  whose  jurispru- 
dence is  allied  to  that  of  his  own,  and  yet  different  from  it.  He 
is  near  enough  to  the  round  of  annual  and  triennial  and  quinquen- 
nial congresses  of  penal  legislation,  anthropology,  and  public  law, 
to  catch  the  spirit  of  their  thought.  He  reads  their  proceedings, 
and  is  stimulated  by  their  discussions  to  original  investigation  of 
his  own. 

M.  Chervet  quotes  frequently  in  his  address  from  the  Report  of 
the  last  Congris  Peniientiaire  International,  held  in  Brussels  in  1900. 
This  is  full  of  thoughtful  and  well-considered  reflections  on  the 
subjects  considered  in  his  address.  Our  government  will  probably 
soon  publish  a  compendium  of  its  conclusions,  prepared  by  Hon. 
Samuel  J.  Barrows,  the  chairman  of  the  delegation  from  the  United 
States,  and  every  American  lawyer  interested  in  criminal  procedure 
would  find  it  well  worth  his  study. 

Simeon  E.  Baldwin, 
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THE  SUPREME  COURT  OF  CONNECTICUT/ 


Lord  Coke  speaks  somewhere  of  an  effluence  issuing  from 
the  dusty  year  books  and  the  entrancing  writing^  of  Littletcxi, 
Britton,  Glanville  and  Fleta,  and  he  calls  it  the  "Gladsome  Light 
of  Jurisprudence." 

Were  he  alive  now  and  called  upon  to  prepare  a  case  for  the 
Supreme  Court  of  Errors  of  Connecticut, — with  its  notice  of  appeal, 
request  for  a  finding,  counter-finding,  finding,  motion  to  correct 
finding,  hearing  on  motion  to  correct  finding,  amended  finding, 
two  hundred  exceptions  to  finding,  evidence  in  support  of  two 
hundred  exceptions  to  finding,  and  lastly,  saying  nothing  about 
the  profanity  of  all  concerned  at  all  stages  of  the  finding,  four 
hundred  reasons  of  appeal, — he  would  use  another  adjective  than 
"gladsome"  to  describe  the  effluence  from  that  record. 

The  outside  barbarians  who  have  never  basked,  as  it  were,  in 
the  "Gladsome  Light  of  Jurisprudence,"  are  apt  to  scoflF  and  jeer 
at  those  who  have,  and  to  poke  malicious  fun  at  law  and  lawyers 
and  courts.  As  to  law,  they  assert  with  unholy  glee  and  tiresome 
iteration,  that  the  only  element  of  certainty  about  it  is  the  expense, 
and  that  upon  this  one  element  "hang  all  the  law  and  the  profits." 

Voltaire,  the  arch  scoffer,  was  accustomed  to  say  that  he  was 
never  ruined  but  twice,  once  when  he  lost  a  law-suit  and  once 
when  he  gained  one. 

As  to  lawyers,  they  conduct  themselves  so  blamelessly  and 
meekly  in  court  and  out  that  they  have  come  to  be  looked  upon  as 
the  legitimate  prey  of  the  scoffer,  like  the  mother-in-law  and  the 
maiden  aunt.  How  fond  the  "lay  gents"  are  of  repeating  that  old 
mendacious  story  of  the  two  neighbors  who  went  to  law  over  the 
ownership  of  a  luscious  bivalve  and  were  glad  to  get,  each,  one-half 
of  the  shell,  while  the  lawyer  took  the  fat  oyster.  Of  course  every- 
body knows  that  no  such  law-suit  ever  took  place,  but  the  libel 
seems  to  be  immortal. 

•An  address  delivered  by  Chief  Justice  Torrance  of  the  Connecticut 
Supreme  Court  at  the  annual  banquet  of  the  New  Haven  County  Bar,  January, 
1903. 
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A  like  immortality  attaches  to  stories  relating  to  the  discomfiture 
of  lawyers  by  witnesses  in  open  court. 

Here  are  two  of  that  class  that  are  probably  older  than  the 
Supreme  Court  of  Errors. 

"Did  you  sec  that  tree  by  the  roadside  that  you  spoke  about  in 
your  direct?"  asked  the  lawyer. 

"Yes,  sir,  I  saw  it  very  plainly." 

"It  was  conspicuous,  then?" 

The  witness  seemed  puzzled  by  the  new  word. 

"What  is  the  difference,"  sneered  the  lawyer,  "between  plain 
and  conspicuous?" 

The  witness  innocently  answered,  "I  can  see  you  very  plainly,  sir, 
amongst  the  other  lawyers,  though  you  are  not  a  bit  conspicuous." 

In  the  other  story  the  witness  is  asked:  "You  were  in  the 
company  of  these  other  people  then  ?" 

He  replied,  "Yes,  sir,  I  was  in  the  company  of  these  two 
friends." 

"Friends,"  said  the  lawyer;  "I  suppose  you  mean  two  thieves." 

"That  may  be  so,"  said  the  witness,  "they  are  both  lawyers." 

When  Jack  Cade,  as  reported  by  Shakespere,  said,  "The  first 
thing  we  do,  let's  kill  all  the  lawyers,"  I  have  no  doubt  that  he 
voiced  the  sentiments  of  a  large  constituency,  many  of  whom  are 
still  living. 

The  courts,  too,  come  in  for  their  share  of  criticism  and  banter 
both  from  laymen  and  lawyers.  Bums  says,  "Courts  for  cowards 
were  erected,"  and  Carlyle  calls  them  "chimneys  for  the  deviltry 
and  contentions  of  men  to  escape" ;  and  the  sacred  and  inalienable 
right  of  the  losing  party  to  retire  to  his  inn,  with  his  counsel 
learned  in  the  law,  and  swear  at  the  court,  is  universally  recognized. 

Plutarch  records  a  saying  made  with  respect  to  what  was  prob- 
ably the  Supreme  Court  of  ancient  Greece,  and  it  was  to  this  effect, 
that  wise  men  pleaded  causes  and  fools  decided  them.  I  have  no 
doubt  that  this  was  said  at  an  inn  by  counsel  who  had  been  cast  in 
his  case,  and  was  therefore  excusable. 

This  frank  old  Grecian  estimate  of  the  ability  of  the  Supreme 
Court  of  Greece,  by  some  subtle  law  of  association  brings  me  to 
the  subject  of  my  remarks,  the  Supreme  Court  of  Connecticut. 

From  the  very  beginning  in  this  State,  or  at  least  from  the 
establishment  of  the  General  Court  two  hundred  and  sixty  odd 
years  ago,  there  has  always  been  a  Supreme  Court;  and  for  many 
years  the  General  Court  was  not  only  the  Supreme  Court,  but 
the  supreme  everything  in  government.     It  not  only  decided  what 
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the  law  was  and  applied  it  in  particular  cases,  but  it  made  the  law 
and  executed  it. 

It  is  not,  however,  of  this  ancient  and  honorable  Court  that  I 
speak,  but  the  successor  to  a  portion  of  its  power,  the  modern 
Supreme  Court  of  the  State.  That  Court  came  into  existence  in 
1784,  but  the  Supreme  Court  of  Errors  as  we  know  it  to-day  dates 
from  the  adoption  of  the  constitution  in  1818.  The  court  has  thus 
existed  for  about  one  hundred  and  eighteen  years,  years  filled  full 
of  wonderful  change  and  progress  in  law  as  in  everything  else. 

Since  1784  something  like  ninety  judges  have  been  members 
of  the  Supreme  Court,  and  of  this  number  only  six  are  now  living, 
the  present  members,  and  the  venerable  and  beloved  State  Referee, 
the  ideal  judge  and  true  gentleman,  the  Honorable  Dwight  Loomis. 

Upon  its  rolls  are  inscribed  the  names  of  Ellsworth  and  Sher- 
man, and  Swift  and  Reeve  and  Gould,  statesmen  and  lawyers,  whose 
fame  follows  the  flag,  and  whose  influence  is  still  felt  throughout 
the  nation,  and  a  long  list  of  other  names,  of  men  now  gone  to 
their  reward,  illustrious  in  the  judicial  history  of  the  State  they 
loved  and  labored  for. 

Its  work  is  embodied  and  embalmed  in  the  judicial  reports  of 
the  State,  where  it  may  be  known  and  read  of  all  men.  The  first 
volume  of  these  reports  (Kirby),  the  pioneer  work  of  its  kind  in 
this  country,  is  a  very  little  younger  than  the  Supreme  Court  itself. 
That  little  volume,  the  first  faint  flow  of  a  mighty  stream  of  reports, 
was  doubtless  considered  a  great  blessing  at  the  time,  but  now  when 
reported  cases  fall  yearly  in  all  the  States  "thick  as  autumnal 
leaves  that  strew  the  brooks  in  Vallambrossa,"  we  may  be  pardoned 
for  being  somewhat  sceptical  on  that  point. 

Looking  back  through  the  volumes  of  our  own  reports,  and 
through  our  judicial  history  since  1784,  it  may  be  said  without  fear 
of  contradiction  that  Connecticut  has  no  reason  to  be  ashamed  of 
her  judiciary.  It  has  made  mistakes,  imdoubtedly,  for  it  is  very 
human ;  but  so  far  as  I  know  there  is  not  a  stain  upon  its  integrity 
and  honor. 

In  speaking  of  what  the  judiciary  has  done  in  the  past,  or  may 
be  able  to  do  in  the  future,  let  us  never  forget  the  debt  it  constantly 
owes  to  the  "goodly  fellowship**  of  an  able,  honest  and  gentlemanly 
bar.  The  members  of  the  judiciary  come  from  the  ranks  of  the  bar. 
They  are  both  ministers  in  the  temple  of  justice,  sworn  to  exercise 
their  respective  office  in  that  temple  with  unswerving  honesty  and 
fidelity  to  all  concerned  therein. 
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To  the  bar  is  committed  the  great  trust  of  giving  counsel  to 
their  fellow  men,  and  of  aiding  the  court  to  mete  out  justice  between 
man  and  man  without  fear  or  favor.  Without  the  constant  aid 
of  a  learned  and  upright  bar,  life  under  modem  law  would  be  well 
nigh  impossible,  and  the  power  of  the  judiciary  would  be  greatly 
crippled. 

A  learned,  upright  and  independent  judiciary,  and  a  learned, 
honest,  self-respecting  bar,  are  two  of  the  indispensable  institutions 
of  modem  society.  For  doing  justice,  in  the  hot  and  complicated 
disputes  of  men,  we  need  the  services  of  able  and  honest  lawyers, 
as  well  as  the  ability  and  **the  cold  neutrality  of  an  impartial  judge." 

The  world  needs  great  lawyers  and  great  magistrates,  as  much 
perhaps  as  it  needs  great  teachers,  inventors,  artists  or  warriors. 
Holt  and  Mansfield  and  Erskine  and  others  of  our  profession  in 
England,  and  Marshall,  Kent  and  Story  and  Shaw,  and  others  like 
them  in  America,  have  done  yeoman  service  for  Anglo-Saxon 
civilization  and  progress. 

The  judiciary  is  the  weakest  of  the  great  magistrates  to  which 
in  modem  times  the  powers  of  govemment  are  confided.  It  does 
not,  like  the  executive,  wield  the  sword,  nor  like  the  legislative, 
control  the  purse;  and  yet  to  it,  in  the  courts  of  last  resort,  in  our 
country,  has  been  entrusted  the  power  to  say  to  both  of  the  other 
departments,  if  they  attempt  to  wrong  the  humblest  citizen,  **Thus 
far  shalt  thou  go  and  no  farther,  and  here  shall  thy  proud  waves 
be  stayed." 

The  judiciary  is  one  of  the  great  bulwarks  of  liberty  under  law. 
It  is,  as  compared  with  the  other  great  departments,  like  the  "still, 
small  voice"  which  the  prophet  of  old  heard,  after  the  thunder,  the 
whirlwind  and  the  earthquake;  but  it  is  the  still,  small  voice  of 
reason,  and  when  it  sets  forth  the  principles  of  fundamental  law 
as  embodied  in  that  great  American  contribution  to  the  science  of 
govemment,  the  written  constitution,  the  other  powers  of  govem- 
ment gladly  obey  the  mandates  of  the  judiciary  because  successful 
disobedience  thereto  would  mean  revolution  and  anarchy.  Under 
our  system  of  govemment  great  power  is  entmsted  to  the  judiciary 
and  the  bar,  and  with  that  power  go  great  responsibilities.  Let  us 
congratulate  ourselves  that  in  the  past  that  great  power  has  been 
exercised  on  the  whole  wisely  and  well. 

Connecticut  has  no  reason  to  be  ashamed  of  her  judiciary  or 
her  bar  in  the  past.  Let  us  sec  to  it  that  she  shall  have  no  reason 
to  be  ashamed  of  them  in  the  future.  David  Torrance. 
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COMMENT. 


VOLENTI   NGN  FIT  INJURIA. 

In  case  of  a  violation  of  a  specific  statutory  duty  by  an  employer, 
resulting  in  an  injury  to  an  employee,  is  the  latter  deprived  of  his 
remedy  for  private  injury  by  his  knowledge  and  appreciation  of  the 
risk?  If  the  master  intentionally  disregards  the  statute,  does  his 
servant  being  fully  aware  of  the  violation  of  law  and  appreciating 
the  resulting  condition  and  dangers,  continue  in  the  employment  at 
his  own  risk  or  at  the  risk  of  his  employer? 

The  authorities  are  in  sharp  conflict  on  this  proposition.  On 
one  hand  are  arrayed  the  courts  of  Massachusetts,  New  York  and 
Iowa ;  on  the  other  the  English  courts  and  those  of  Illinois,  Missouri, 
Ohio  and  Indiana,  as  well  as  the  United  States  Circuit  Court  of 
Appeals. 

(See  Am,  &  Eng,  Enc.  Law  121  (2nd  ed.).  47  L.  R.  A.  190, 
note.) 

The  first  of  these  two  opposing  theories  insists  that  the  distinc- 
tion is  not  to  be  drawn  between  employment  under  conditions  con- 
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demned  as  dangerous  at  the  common  law  and  those  prohibited  by 
statute;  that  in  the  absence  of  an  asstmiption  of  the  risk  an  omission 
of  duty  implied  by  law  is  precisely  as  effective  in  fixing  liability  as 
though  enjoined  by  statute;  that  the  statute  does  not  deprive  indi- 
viduals of  the  free  agency  and  right  to  manage  their  own  affairs 
and  establish  such  of  their  respective  rights  and  duties  as  they  may 
choose;  that  ''there  is  no  rule  of  public  policy  which  prevents  an 
employee  from  deciding  whether  in  view  of  increased  wages,  the 
difficulties  of  employment,  or  other  sufficient  reasons  it  may  not  be 
wise  and  prudent  to  accept  employment  subject  to  the  rule  of 
obvious  risks" ;  and  that  the  maxim  "l^olenti  non  fit  injuria,"  in  such 
cases  will  apply  notwithstanding  the  master's  violation  of  statutory 
requirements. 

The  second  line  of  cases  which,  adopting  the  theory  and  reasoning 
of  the  English  courts,  maintain  that  there  ought  to  be  no  encourage- 
ment given  to  the  making  of  an  agreement  between  two  persons 
that  one  of  them  shall  be  at  liberty  to  break  the  law  which  has  been 
passed  for  the  protection  of  the  other,  hold  that  such  an  agreement 
would  be  in  violation  of  sound  public  policy  and  ought  not  to  be  lis- 
tened to ;  that  it  must  be  assumed  "that  the  manifest  legislative  pur- 
pose was  to  protect  the  servant  by  positive  law  because  he  had  not 
shown  himself  capable  of  protecting  himself  by  contract,  and  that  it 
would  enirely  defeat  this  purpose  to  permit  the  servant  to  contract  the 
master  out  of  the  statute" ;  and  that  the  master  may  not  be  allowed 
to  set  up  a  defense  that  he  has  violated  no  legal  duty  because  the 
servant  by  express  or  implied  contract  lifted  off  his  shoulders  that 
which  the  statute  had  laid  upon  them. 

The  leading  decision  affirming  the  application  of  the  maxim  in 
such  cases  is  that  of  O'Mdey  v.  Gaslight  Co.,  158  Mass.  135.  In 
New  York  the  doctrine  laid  down  by  die  Massachusetts  court  was 
adopted  in  Knisley  v.  Pratt,  148  N.  Y.  372.  It  has  been  emphati- 
cally reaffirmed  in  Iowa  in  Martin  v.  Chicago,  R.  I.  &  P.  R.  R.  Co., 
91  N.  W.  1034  (Oct.  1902)  wherein  the  Court  say,  "It  would  be 
quite  as  obnoxious  to  public  policy,  independent  of  the  penalty 
imposed,  for  an  employee  to  aid  and  encourage  the  employer  in  his 
disregard  of  ordinances,  as  for  the  employer  to  violate  it.  .  .  In 
the  matter  of  assumption  of  risks,  it  is  immaterial  whether  they 
arise  from  violation  of  common  law  duty  or  an  obligation  imposed 
by  statute."  The  Court  also  criticize  the  opinion  of  Judge  Taft 
in  Narramore  v.  Railroad  Co.,  37  C.  C.  A.  -499. 

Taldng  the  other  view  is  another  recent  case,  in  Indiana,  Mon^ 
teith  V.  Kokomo  Wood  Enameling  Co.,  64  N.  E  610  (Sup.  Ct.  Ind. 
1902),  which  was  an  action  for  injuries  from  saw-mill  machinery 
operated  in  an  unguarded  manner  in  violation  of  statute.  It  was 
there  held  that  the  maxim  "Volenti  non  fit  injuria^'  is  not  applicable 
in  cases  where  injury  arises  from  the  breach  of  statutory  duty,  and 
the  workman  was  allowed  to  recover. 

It  thus  appears  that  the  rule  of  the  English  cases  and  the  Massa- 
chusetts doctrine  are  too  completely  contrary  to  be  reconcilable  other 
than  by  specific  statutory  enactments  with  such  an  end  in  view. 
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It  will  be  interesting,  however,  to  watch  the  spread  of  the  two 
opposing  opinions  to  other  states. 


FOREIGN  CORPORATIONS — RIGHT  OF  ACTION  AFTER  FAILURE  TO  COMPLY 
WITH   STATE  REGISTRY   LAW. 

The  courts  of  the  various  States  have  long  been  in  conflict  as  to 
the  right  of  a  foreign  corporation  to  sue  on  a  contract  when  it  has 
failed  to  comply  with  the  requirements  of  the  State  in  regard  to 
acquiring  the  right  of  doing  business  in  the  State. 

In  a  recent  case  in  Pennsylvania — Delaware  River  Quarry  & 
Construction  Co,  v,  Bethlehem  &  Nazareth  Passenger  Railway  Co. 
^  ol;  53  Atl.  533 — this  subject  is  again  brought  to  our  notice. 

In  this  case  a  New  Jersey  corporation  had  constructed  a  railroad 
for  a  Pensylvania  company  without  having  registered  in  Pennsyl* 
vania,  which  was  required  as  a  condition  precedent  to  the  right  of 
doing  busines  in  that  State.  It  was  held  that  the  ccnnpany  could 
not  sue  on  a  quantum  meruit  to  recover  for  labor  and  materials  and 
that  any  contract,  express  or  implied,  made  by  this  company,  within 
the  State,  was  absolutely  void.  The  reasoning  of  the  court  is  to  the 
effect  that  this  is  a  contract  made  in  violation  of  the  provisions 
of  the  constitution  and  laws  of  the  State,  and,  therefore,  it  is 
against  public  policy  to  enforce  it.  Parish  v.  Wheeler,  22  N.  Y. 
494;  Whitmore  v,  Montgomery,  165  Pa.  253. 

In  direct  conflict  with  this  doctrine  is  that  upheld  in  Tennessee 
and  Alabama — Trust  Co.  v.  WUlhoit,  84  Fed.  514;  Sherwood  v. 
Alvis,  83  Ala.  115 — which  follows  the  same  reasoning  as  that  laid 
down  in  the  Supreme  Court  of  the  United  States,  Fritts  v.  Palmer, 
132  U.  S.  282,  where  the  leading  cases  on  the  subject  are  cited. 
Here  it  is  held  that  a  contract  of  this  nature  is  not  against  public 
policy,  is  not  invalid  as  between  the  parties  and  can  only  be  inter- 
fered with  at  the  instance  of  the  State.  This  holding  is  in  exact 
accord  with  the  doctrine  in  regard  to  the  restriction  on  the  holding 
of  real  estate  by  national  banks.  Gold  Mining  Co,  v.  National 
Bank,  96  U.  S.  640. 

Another  line  of  cases,  following  a  decision  in  New  York — 
CreHeld  Mills  v.  Goddard,  69  Fed.  141 — hold  that  a  State  law  of 
this  kind  is  merely  a  State  regulation,  and  that  its  only  effect  is  to 
suspend  the  right  to  sue -until  the  requirements  are  complied  with. 
Sullivan  v.  Beck,  79  Fed.  200;  Gas  Pipe  Co,  v.  Connell,  33  N.  Y. 
Supp.  482. 

The  practical  result  of  the  holding  in  New  York  seems  to  vary 
but  slightly  from  the  result  of  that  in  Tennessee.  Both  States  make 
it  possible  for  a  corporation  to  disobey  the  law  and  still,  by  a  sub- 
sequent compliance,  lose  nothing  by  such  action ;  while  that  in 
Pennsylvania  goes  to  the  other  extreme  and  by  declaring  all  such 
contracts  absolutely  void,  bars  the  plaintiff  from  the  protection  of 
the  rule  that  estops  the  defendant  from  claiming  immunity  after 
having  received  some  benefit,  and  of  that  principle  which  fixes  a 
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liability  upon  executed  contracts;  and  it  also  works  a  g^eat  hard- 
ship on  any  foreign  corporations  that  have  unknowingly  failed  to 
carry  out  the  State  requirements. 

However,  under  the  latter  holding,  the  law  would  almost  invari- 
ably be  obeyed,  while  under  the  former,  no  corporation  would  feel 
called  upon  to  obey  the  statutes  until  it  became  necessary  for  them 
to  bring  some  action  or  suit. 


THE    EXTENT   OF   THE    POSTMASTER    GENERALS    RIGHT    TO    REGULATE 
THE  USE  OF  THE   MAILS. 

How  wide  a  discretion  has  the  postmaster  general  in  determ- 
ining what  are  fraudulent  enterprises?  Can  he  supplement  the 
regulations  of  Congress  in  determining  what  is  second-class  matter? 
These  two  questions  have  been  decided  in  the  recent  cases  of  Ameri- 
can School  of  Magnetic  Healing  v,  Mc Annuity,  23  Sup.  Ct.  Rep.  33, 
and  Payne  v.  United  States,  30  Wash.  L.  Rep.  791.  In  the  first 
case  the  delivery  of  mail  addressed  to  the  plaintiff  was  prohibited 
by  the  postmaster  general  on  the  ground  that  its  business  of  prac- 
ticing and  teaching  by  correspcHidence  a  system  o^  healing  diseases 
through  the  influence  of  the  mind  over  the  body  was  fraudulent. 
The  Supreme  Court  regarded  this  action  as  in  excess  of  authority 
and  granted  injunctive  relief.  While  refusing  to  discuss  whether 
the  statute  under  which  the  Department  acted,  sec.  3929  U.  S. 
Revised  Statutes,  is  in  conflict  with  the  provisions  of  the  Constitu- 
tion against  the  deprivation  of  property  without  due  process  of 
law,  the  court.  White  and  McKenna,  J.  J.,  dissenting,  holds  that  the 
authority  to  exclude  extends  only  to  cases  of  fraud  in  fact,  and 
that  the  question  as  to  whether  magnetic  healing  is  a  fraud,  is  one 
of  opinion  depending  entirely  upon  individual  belief  and  differing 
only  in  degree  from  a  belief  in  any  particular  theory  of  medicine, 
electrical  treatment,  vaccination,  or  homeopathy,  and  is,  therefore, 
not  a  proper  subject  for  the  decision  of  either  an  administrative 
officer  or  the  courts.  The  attitude  of  the  Missouri  Supreme  Court 
toward  Christian  science  in  the  very  recent  case  of  Wetmer  v. 
Bishop,  71  S.  W.  167,  is  of  interest  in  this  connection  as  expressing 
the  view  that  those  claiming  medical  powers  must  prove  them  to  the 
court  on  a  basis  of  natural  power  and  that  the  fact  that  witnesses 
claim  to  have  benefited  thereby  is  not  of  itself  sufficient.  The 
opinion  reads,  in  part:  "If  there  was  anything  in  the  plaintiff's 
business,  which  they  called  magnetic  healing,  that  entitled  it  to  the 
protection  of  the  law  and  which  was  not  perceptible  to  the  unin- 
structed,  the  burden  was  on  them  to  show  the  rationale  of  it,  and 
failing  to  do  so  the  court  should  close  its  door  against  them." 

In  the  second  case,  that  of  Payne  v.  United  States,  supra^  the 
Court  of  Appeals  of  the  District  of  Columbia  holds  that  the  post- 
master general  has  not  the  right  to  add  to  the  regulations  of  Con- 
gress as  to  what  shall  constitute  second-class  matter,  a  provision 
that  "periodical  publications  having  the  characteristics  of  books" 
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shall  not  be  so  admitted.  The  decision  is  based  on  the  rule  laid 
down  in  Morrell  v.  Jones,  io6  U.  S.  466,  tfiat  all  an  administrative 
officer  can  do  is  to  regulate  the  mode  of  proceeding  to  carry  into 
eflfect  what  Congress  has  enacted.  The  case  arose  from  an  attempt 
to  exclude  the  "Travellers'  Official  Guide,"  a  publication  issued 
quarterly  in  large  volumes.  At  second-class  rates  it  was  being 
transmitted  for  only  forty  cents  per  number  a  year  whereas  it  was 
costing  the  government  two  dollars  a  year.  But  it  seems  that  the 
only  remedy  to  cure  this  inequality  lies  in  the  hands  of  Congress. 


HUSBANDS    LIABILITY    FOR   WIFE  S    TORTS    AS    AFFECTED   BY    MARRIED 
women's  PROPERTY  ACTS. 

A  recent  California  case  decides  that  the  husband  is  still  liable 
jointly  with  his  wife  for  torts  committed  by  her  and  not  connected 
with  her  separate  property,  notwithstanding  recent  legislation  in 
that  State  giving  the  wife  the  right  to  sue  and  be  sued,  and  contract 
in  respect  to  her  own  property,  as  if  she  were  a  feme  sole,  Henley 
i\  Wilson,  70  Pac.  21.  This  case  raises  the  very  interesting  ques- 
tion as  to  how  far  the  marital  relation  and  the  common  law  liabilities 
accruing  from  it,  have  been  affected  by  these  Married  W<xnen's 
Property  Acts.  The  question  has  been  decided  both  ways  and  even 
those  cases  which  hold  that  his  liability  has  been  removed  assign 
varying  reasons. 

In  an  English  case  decided  in  1900,  the  court  was  asked  to  over- 
rule a  previous  case  (Seroka  v.  Kattenburg,  17  Q.  B.  D.  177),  in 
which  it  was  held  that  the  effect  of  the  Married  Women's  Act  was 
not  to  change  the  husband's  liability ;  but  the  court  declined  to  do 
this,  saying  that  since  those  acts  did  not  expressly  remove  his  lia- 
bility, it  still  existed.  Earle  v.  Kingscote,  i  Ch.  203.  See  also 
Fowler  z\  Chichester,  26  Ohio  St.  9.  The  court  in  these  two  cases 
was  content  with  saying  that  his  liability  was  due  to  the  ccxnmon 
law  rule  which  could  not  be  repealed  by  implication.  And  the 
courts  taking  this  view,  generally  refuse  to  go  behind  the  common 
law  rule  in  search  of  the  reason  for  it. 

But  the  courts  (and  they  are  in  the  minority)  which  hold  that 
the  husband's  liability  has  been  removed,  da  go  behind  the  rule  for 
its  reasons,  and  say  that  its  further  application  is  inconsistent  with 
the  spirit  of  the  acts  in  question.  But  even  these  courts  disagree 
as  to  what  the  reasons  for  the  rule  are.  Some  find  it  to  be  that 
the  husband  had  possession  and  control  of  the  wife's  pr(^>erty. 
This  view  is  taken  by  Martin  v,  Robson,  65  111.  129,  and  the  court 
proceeds  to  justify  its  finding  that  the  common  law  was  abrc^ted 
by  this  legislation,  in  these  words:  "A  liability  which  has  for  its 
consideration  rights  conferred,  should  no  longer  exist  when  the  con- 
sideration has  failed  [the  husband's  right  to  the  control  and  posses- 
sion of  her  property  is  taken  away  by  these  acts].  If  the  relations 
of  husband  and  wife  have  been  so  changed  as  to  deprive  him  of  all 
right  to  her  property,  and  to  the  control  of  her  person  and  her  time, 
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every  principle  of  right  would  be  violated,  to  hold  him  still  respon- 
sible for  her  conduct.  If  she  is  emancipated,  he  should  no  longer 
be  enslaved." 

But  others  of  these  courts  trace  his  liability  to  the  common  law 
conception  of  the  marriage  itself,  and  especially  of  the  status  of  the 
wife  during  coveture.  A  reference  to  a  few  of  the  cases  will  show 
why,  upon  this  view,  the  courts  hold  tliat  llie  husband  is  not  liable.  In 
the  eye  of  the  common  law  the  personal  existence  of  the  wife  was 
fused  into  that  of  the  husband,  i  BL  Coinm.  442-444.  Hence  it 
is  said  that  the  husband  is  liable  for  the  ante-nuptial  debts  of  his 
wife,  not  because  he,  through  marriage,  becomes  entitled  to  her 
personal  property,  but  because  that  during  coveture  the  legal  exist- 
ence of  the  wife  is  suspended.  Alexander  zf.  Morgan,  31  O.  St. 
548;  Com,  V,  Feeney,  13  Allen  560.  And  so  he  is  liable  at  common 
law  for  his  wife's  torts,  not  because  her  wrong  is  imputed  to  him ; 
nor  because  the  influence  he  is  supposed  to  exert  over  her  is  insep- 
arable from  her  wrong  doing,  but  for  the  sole  reason  that  during 
coveture.  the  wife  is  incapable  of  being  sued  alone.  Capel  v,  Pow- 
ell, 17  p.  B.  (N.  S.)  744;  Kowing  v.  Manly,  49  N.  Y.  201.  From 
this  view  of  the  question — and  only  from  this  view — we  get  the 
following  well  established  propositions:  i.  That  if  a  married 
woman  be  divorced,  or  her  husband  die,  after  she  had  com- 
mitted a  tort,  action  would  lie  against  her  alone  and  would  not 
abate.  Douge  v,  Pcarce,  13  Ala.  127.  2.  That  if  the  husband 
should  die  pending  an  action  ex-delicto  against  both,  the  action 
would  survive  him  and  be  good  as  against  her.  Cozens  v.  Long, 
3  N.  J.  Law  764.  3.  But  should  she  die  pending  the  suit,  it  would 
not  survive  as  against  him.  Roberts  v.  Lisenbee,  86  N.  C.  136,  41 
Am.  Rep.  460. 

The  legitimate  inference  to  be  drawn  from  these  propositions, 
the  soundness  of  which  is  not  questioned,  is  that  she  herself  was 
personally  liable — ^the  husband  being  joined  merely  to  reach  her. 
That  this  was  the  case,  would  seem  to  be  proved  by  the  further 
fact  that  formerly  in  England  she  could  have  been  imprisoned  for 
failure  to  satisfy  a  judgment  obtained  against  her  and  the  husband 
jointly  in  an  action  ex-delicto  (on  the  ground  of  non-payment  of 
debt — a  judgment  being  in  the  nature  of  such),  and  that  too,  regard- 
less as  to  whether  the  husband  was  thus  imprisoned  or  not.  Nerv- 
ton  V,  Boodle y  4  C.  B.  359.  If  it  then  be  true  that  the  husband's 
being  joined  was  merely  for  the  purpose  of  obtaining  procedure 
against  her,  one  inclines  to  admit  the  logic  of  the  view  that  holds 
him  no  longer  liable  for  her  acts,  now  that  she  may  possess  and 
dispose  of  property,  contract,  proceed  and  be  proceeded  against 
"as  if  she  were  a  feme  sole." 


ORNAMENTS  AS  FIXTURES. 

The  decisions  in  England  on  the  subject  of  fixtures  annexed  to 
the  freehold  for  the  purpose  of  ornament  are  very  conflicting.  An 
early  case,  Herlakenden's  Case,  2  Coke  443,  expressly  denied  the 
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right  to  remove  fixtures  put  up  for  the  purpose  of  ornament,  while 
Squier  v.  Mayer,  2  Freem.  249,  on  the  other  hand,  gave  to  an  execu- 
tor, hangings  nailed  to  the  walls,  and  a  furnace  fixed  to  the  freehold 
and  purchased  with  the  house.  In  Cave  v.  Cave,  2  Vem.  508, 
(1705),  pictures  put  up  as  wainscot  were  held  a  part  of  the  reaJty, 
Lord  Keeper  saying,  "the  house  ought  not  to  come  to  the  heir 
maimed  and  disfigured."  Just  one  year  after  this  decision,  Beck  v. 
Rebou*,  I  P.  Wms.  94,  was  decided.  This  case  held  that  a  covenant 
to  convey  a  house  and  all  things  affixed  to  the  freehold  did  not 
include  hangings  and  looking  glasses  fixed  to  the  walls  with  nails 
and  screws,  and  which  were  placed  as  wainscot,  there  being  no 
wainscot  beneath. 

In  D'Eyencourt  v,  Gregory,  L.  R.,  3  Eq.  382  ( 1866),  it  was  held 
that  tapestries  and  pictures  in  panels,  which  were  essentially  a  part 
of  the  house,  attached  to  the  walls  by  a  tenant  for  life,  however 
fastened,  were  fixtures  and  could  not  be  removed.  To  the  same 
effect  was  Norton  v.  Dashwood,  (1896)  2  Oi.  497. 

Leigh  V.  Taylor,  86  Law  Times  Reports,  239,  brings  up  this 
question  once  more.  A  tenant  for  life,  for  the  purpose  of  decorat- 
ing the  walls  of  a  mansion-house,  fixed  small  strips  of  wood  by 
means  of  nails  and  screws  to  the  walls  and  nailed  canvass  to  them. 
He  then  fastened  tapestries  to  the  canvass  by  very  small  tacks  and 
fixed  mouldings  around  the  strips  of  wood  by  thin  nails  and  screws, 
some  of  which  penetrated  the  face  of  the  wall.  The  tapestries 
became  an  essential  feature  to  the  general  scheme  of  decoration. 
The  House  of  Lords,  however,  held  that  these  tapestries,  being 
fixed  for  the  purpose  of  ornament  in  the  only  way  in  which  it  was 
possible  to  use  and  enjoy  them  as  such,  remained  part  of  the  per- 
sonal estate,  and  did  not  pass  to  the  remainder-man. 

The  true  criterion  of  an  immovable  fixture  consists  in  the  united 
application  of  several  tests:  i.  Real  or  constructive  annexation  to 
the  realty.  2.  Adaptation  to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected.  3.  Intention  to  make  the  article 
a  permanent  accession  to  the  freehold.  Ewell  on  Fixtures,  p.  23. 
The  tendency  of  modem  authority  seems  to  be  to  give  pre-eminence 
to  the  question  of  intention,  the  other  tests  deriving  their  chief 
value  as  evidence  of  such  intention. 

The  House  of  Lords  did  not  hesitate  to  follow  this  tendency.  It 
maintained  that  whether  or  not  a  chattel  is  so  annexed  to  the  free- 
hold as  to  be  intended  as  an  improvement  to  it  and  to  pass  with 
it,  or  is  annexed  only  for  the  purpose  of  temporary  ornament,  is 
to  be  derived  from  the  facts  of  each  particular  case.  No  rule  can 
be  laid  down  which  will  in  itself  solve  the  question.  Yet  the  law 
as  to  ornamental  fixtures  does  not  change.  It  is  the  same  now 
as  it  was  in  former  times.  The  apparent  change  of  law  is  due  to 
the  change  in  the  mode  of  living,  the  increase  of  luxury  making 
things  matter  of  ornament  which  were  not  so  in  earlier  days. 

That  the  tapestry  was  never  intended  to  remain  a  part  of  the 
house  is  evident  from  the  nature  of  the  attachment,  the  extent  and 
degree  of  which  was  as  slight  as  the  nature  of  the  thing  would 
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admit.  Since  the  intention  was  to  put  up  the  tapestry  for  orna- 
mentation, and  for  the  enjoyment  of  the  person  while  occupying 
the  house,  it  is  not  under  these  circumstances  a  part  of  the  house. 

There  are  American  cases  very  similar  to  Leigh  x\  Taylor, 
although  they  are  not  identical,  which  hold  that  ornamental  fixtures 
constitute  a  part  of  the  realty.  In  Columbia  Insurance  Co,  v. 
Kneisley,  9  Ohio  Dec.  432,  bookcases  and  a  hatrack  built  into  a 
room  of  a  house,  and  which  if  removed  would  also  remove  a  part 
of  the  base-boards  around  the  floor  of  the  room,  were  held  a  part 
of  the  realty.  Mirrors  set  in  the  wall  of  a  dwelling  house,  the 
removal  of  which  would  leave  the  walls  unfinished,  can  not  be 
removed.     Ward  v.  Kilpatrick,  85  N.  Y.  413,  39  Am.  Rep.  674. 
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RECENT  CASES. 

Assignments— Foreign  Creditors'  Rights. — Bloom ingdale  v.  Weil, 
70  Pac.  94  (Wash.). — Foreign  creditors,  through  proceedings  in  the  local 
courts,  attached  property  covered  by  a  foreign  voluntary  assignment  to 
another  party.  Held,  that  foreign  creditors  do  not,  by  virtue  of  entering 
suit  in  the  local  courts,  acquire  the  right  of  local  creditors  to  have  the 
assignment  set  aside. 

There  has  been  frequent  discussion  as  to  the  operation  of  voluntary 
assignments  in  other  States,  and  the  weight  of  authority  seems  to  be  that 
such  assignments  will  be  respected,  except  when  in  conflict  with  the  rights 
of  local  creditors.  Bamett  v.  Kinney,  147  U.  S.  476;  May  v.  Wannemacher, 
III  Mass.  202;  Lowry  v.  Hall,  2  W.  &  S.  (Pa.)  131;  Woodward  v.  Brooks, 
128  111.  222.  In  Palmer  v.  Mason,  42  Mich.  146,  the  assignee's  title  to  real 
property  is  held  to  be  superior  to  that  of  attaching  creditors.  The  New 
York  doctrine  is  more  liberal  towards  the  foreign  creditor,  allowing  him  to 
pursue  his  remedy  in  the  local  courts  with  the  same  rights  to  priority  as  a 
local  creditor  would  have.  Bank  v,  Lacombe,  84  N.  Y.  367;  3  Am.  &  Eng, 
Enc.  Law  51.  Ex  parte  Dickinson,  29  S.  Car.  453,  holds  that  a  preferential 
foreign  assignment  is  void,  and  that  another  foreign  creditor  may  acquire  a 
lien  by  subsequently  attaching  realty.  See  also  Exchange  Bank  v.  Stelling, 
31  S.  Car.  360. 

Bankruptcy — Involuntary  Petition — Provable  Claims. — In  re  Stern, 
116  Fed.  604. — ^A  company  which  was  furnishing  its  customers  ice,  under 
contracts  covering  a  period  of  several  years,  broke  such  contracts  and  became 
unable  to  continue  them  in  the  future.  Held,  that  claims  of  customers  for 
damages  sustained  by  reason  of  the  company's  inability  to  fulfill  the  executory 
portion  of  such  contracts  were  "provable  claims,"  under  section  63  of  the 
Bankruptcy  Act  of  1898,  defining  provable  claims  as  those  fotmded  on 
contract. 

Though  the  question  aS  to  what  constitutes  a  provable  daim  has  been 
much  discussed,  it  seems  clear  that  no  debt  can  be  proved  unless  it  exists 
at  the  time  of  filing  the  petition ;  Collier  on  Bankruptcy  351 ;  In  re  Crawford, 
Fed.  Cas.,  No.  3363;  or,  following  the  same  authorities,  at  the  time  of  the 
adjudication.  In  re  Hennockshurgh,  Fed.  Cas.,  No.  6367.  The  question  then 
remains,  is  an  unliquidated  claim,  founded  on  an  executory  contract,  which 
the  bankrupt  has  repudiated,  such  an  existing  debt  before  the  time  for  ful- 
fillment of  the  agreement.  Though  on  this  point  the  cases  disagree,  the 
decision  in  the  present  case,  holding  that  a  right  of  action  accrues  immediately, 
plainly  follows  the  weight  of  authority,  both  in  England,  Hochster  v.  De  La 
Tour,  2  El.  &  Bl.  678^  and  in  this  country;  Burtis  v,  Thompson,  42  N.  Y. 
246;  even  though  the  contract  be  divisible.  Roehm  v.  Horst,  178  U.  S.  i. 
Even  in  Massachusetts,  where  the  contrary  view  is  most  strongly  held, 
Daniels  v.  Newton,  114  Mass.  530,  the  decisions  are  not  uniform.  Newcomb 
V.  Brackett,  16  Mass.  161. 
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Bankruptcy — Judgment  Enporctng  Lien— Jurisdiction  of  Bankruptcy 
Court. — Metcalf  Bros.  v.  Barker,  Trustee,  23  Sup.  Ct.  Rep.  67. — Action 
was  commenced  against  a  creditor  nearly  two  years  before  the  filing  of  his 
petition  in  bankruptcy.  Final  judgment  was  entered  within  four  months 
before  the  date  of  filing.  The  Bankruptcy  Act  of  1898  provides  that  judg- 
ments obtained  within  such  time  are  invalid  and,  consequently,  an  injunction 
was  granted  forbidding  further  proceedings  on  the  judgment.  Held^  that 
judgment  creditors,  by  commencing  action  more  than  four  months  before 
the  date  of  filing,  acquired  an  equitable  lien  on  debtor's  property  which 
could  not  be  invalidated  by  the  provisions  of  the  act. 

The  court  in  this  case  has  followed  the  general  rule  that  the  filing  of  a 
judgment  creditor's  bill  creates  an  equitable  lien.  Storm  v.  Waddell,  2  Sandf. 
Ch.  494;  Miller  v.  Sherry,  2  Wall.  237.  It  was  contended  that  such  lien, 
being  contingent  upon  the  recovery  of  a  judgment,  must  depend  also  upon 
the  judgment's  validity.  But  a  judgment  creditor's  lien  is  considered  equiva- 
lent to  an  equitable  levy.  Freedmen's  Sav,  &  T.  Co.  v.  Earle,  no  U.  S.  710. 
The  court  further  held  that  the  District  Court  of  the  United  States  was 
without  jurisdiction  to  issue  an  injunction  in  this  case  under  the  rule  recently 
reiterated  in  Louisville  Trust  Co.  v.  ConUnger,  184  U.  S.  18,  that  Federal 
Courts  may  not  interfere  to  affect  the  validity  of  the  judgments  of  State 
tribunals. 

Bankruptcy — Liability  on  Lease. — In  re  Hays,  Foster  &  Ward  Co., 
117  Fed.  879. — Held,  where  a  tenant  is  adjudged  a  bankrupt,  such  adjudication 
terminates  the  existing  relation  of  landlord  and  tenant,  and  the  landlord  is 
not  entitled  to  prove,  as  against  the  bankrupt's  estate  a  claim  for  rent 
accruing  after  the  adjudication. 

The  most  recent  decisions  are  not  in  accord  as '  to  the  rights  of  a 
landlord  against  his  tenant  in  bankruptcy.  In  re  Mitchell,  116  Fed.  87,  holds 
that  a  landlord  has  a  lien  for  rent  growing  due,  basing  the  decision  on  a 
priority  law  of  the  State.  A  State  statute  may  grant  to  a  landlord  such  a 
lien  in  case  of  attachment,  but  it  does  not  apply  to  a  tenant  in  bankruptcy. 
In  re  leiFerson,  93  Fed.  948.  The  adjudication  terminates  all  contractual 
relations.  In  re  Webb,  29  Fed.  Cas.  494.  A  claim  for  future  rent  is  not  a 
fixed  liability.  Bankrupt  Act,  1898,  Sec.  63.  Only  rent  in  arrear  can  be 
made  the  subject  of  distress.    Bray  v.  Cobb,  100  Fed.  272. 

Carriers — Street  Railway  Transfers — Mistake  of  Agent. — Lawshe 
v.  Tacoma  Ry.  Co.,  70  Pac.  118  (Wash.). — A  passenger  received  a  transfer 
to  a  line  other  than  the  one  he  requested.  On  refusal  of  the  conductor  to 
accept  it,  he  declined  to  pay  further  fare,  and  was  ejected.  Held,  the  com- 
pany was  liable. 

The  authorities  arc  in  conflict,  many  of  them  holding  that  the  ticket  is 
the  sole  criterion  of  the  passenger's  right  of  passage,  and  if  he  is  ejected 
because  of  a  defective  ticket,  his  only  remedy  is  an  action  for  negligent 
mistake,  or  for  breach  of  contract  and  not  for  expulsion.  Bradshaw  v. 
Boston  Ry.  Co.,  135  Mass.  407 ;  Western  Ry.  Co.  v.  Stocksdale,  83  Md.  245 ; 
Yorton  v.  Milwaukee  Ry.  Co.,  54  Wis.  234 ;  Poulin  v.  Canadian  Pac.  Ry.  Co., 
6  U.  S.  App.  298.  Other  courts  have  held  that  the  passenger  so  ejected 
may  maintain  an  action  for  his  ejection.  Muckle  v.  Rochester  Ry.  Co.,  79 
Hun  32;  O'Rourke  v.  Railway  Co.,  103  Tenn.  124.    In  Krueger  v.  R.  R.  Co., 
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68  Minn.  445,  it  was  held  that  if  the  circumstances  show  a  probability  of  a 
mistake  on  the  part  of  the  company,  the  conductor  will  not  be  justified  in 
ejecting  him  without  further  inquiry. 

Check — Liabiuty  of  Diawer—- Presentation. — Edmisten  v.  Hesfols- 
HEiMER  ET  AL.^  92  N.  W.  ij8  (Neb.).— In  the  absence  of  special  circumstances, 
in  order  to  hold  the  drawer  liable  on  his  check,  held^  that  it  must  be  pre- 
sented not  later  than  the  day  following  its  receipt,  provided  the  payee 
receives  it  in  the  same  place  in  which  the  bank  is  located  upon  which  it  is 
drawn.    Sedgwick,  J.,  dissenting. 

The  present  tendency  of  the  courts,  as  indicated  by  the  Negotiable 
Instruments  Law,  New  York  Laws  1897,  Chap.  6i3,  is  to  require  presentation 
within  a  reasonable  time,  determined  by  the  facts  in  each  case.  Grafton  Nat, 
Bank  V,  Buckhannon  Nat.  Bonk^  80  Md.  475 ;  Robinson  v,  Ames,  20  Johns.  146. 
Although  supported  by  some  authority  the  decision  in  the  case  in  hand  would 
seem  arbitrary  and  not  according  to  the  best  decisions.  Smith  v,  Jones,  20 
Wend.  192;  Gowan  v,  Jackson,  20  Johns.  176. 

Consideration — Payment  of  Debt  of  Third  Party — Promise  to  Repay. 
— ^Thomson  et  al.  v.  Thomson,  78  N.  Y.  Supp.  389. — Plaintiffs  being  under 
no  obligation  to  pay  defendant's  debt,  did  so  without  request  but  were  after- 
wards promised  reimbursement  by  defendant.  Held,  plaintiff  could  not 
recover  on  subsequent  promise  as  it  was  without  consideration. 

The  English  cases  relied  on  decide  instances  where  the  promise  is  based 
on  a  mere  moral  obligation  and  do  not  refer  to  cases  where  one  does  what 
another  was  legally  bound  to  do.  Eastwood  v,  Kenyan,  11  Adolph.  &.  E.  438. 
The  text  writers  support  the  proposition  that  where  one  pays  a  debt  for 
another  who  subsequently  promises  reimbursement  the  law  will  imply  a 
previous  request  i  Parsons,  Cant,  495.  All  cases  directly  applicable  hold 
contrary  to  the  finding  in  this  instance.  Doty  v,  Wilson,  14  Johns.  (N.  Y.) 
378;  Gleason  v.  Dyke,  22  Pick,  390;  Boothe  v.  Fitspatrick,  36  Vt.  681. 

Constitutional  Law — Limiting  Hours  of  Employment  of  Women.^ 
State  v.  Buchanan,  70  Pac.  52  (Wash.).— i/r/d,  a  statute  providingr  that 
no  female  shall  be  employed  in  certain  business  establishments  more  than  10 
hours  in  a  day,  is  constitutional. 

In  Com,  V,  Hamilton  Mfg,  Co,,  120  Mass.  383,  it  was  held  that  a  sUtute 
limiting  the  hours  of  labor  of  women  in  factories  was  a  valid  health  regula- 
tion. But  an  almost  identical  statute  was  held  unconstitutional  as  restricting 
liberty  of  contract  in  Ritchie  v.  People,  155  111.  98.  So  a  statute  of  Utah 
limiting  hours  of  labor  in  mines  was  upheld  in  Holden  v.  Hardy,  169  U.  S. 
366,  where  it  is  laid  down  that  a  reasonable  limitation,  necessary  for  the 
preservation  of  health  of  employes,  is  within  police  powers.  But  In  re 
Morgan,  26  Colo.  415,  holds  that  mere  fact  of  probable  injury  to  health  of 
employes  is  not  a  valid  support  for  such  a  statute,  where  there  is  no  injury 
to  general  public.  In  New  York,  on  ground  of  protection  to  public,  hours 
of  labor  on  railroads  may  be  limited;  People  v.  Phyfe,  136  N.  Y.  554;  also 
in  bakeries.  People  v,  Lochner,  73  N.  Y.  App.  Div.  120.  While  impossible 
to  reconcile  the  decisions,  the  weight  of  authority  seems  to  sustain  at  least 
such  statutes  as  the  one  passed  upon  here.  Tied.,  Fed.  Con.  of  Pers,  and 
Prop,,  par.  102. 
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Constitutional  Law — Police  Power— Rxgulation  op  Sheep  Herding. — 
Sweet  v.  Ballentine,  69  Pac.  995  (Idaho).— i/r/J,  statutes  prohibiting  the 
grazing  and  herding  of  sheep  within  two  miles  of  inhabited  dwellings,  are 
valid  police  regulations.    Affirming  Siftrs  v,  Johnson^  65  Pac.  709  (Idaho). 

No  such  law  as  this  appears  to  exist  in  any  other  State.  Apparently 
the  only  authority  on  the  subject  is  2  Tied.,  Fed,  Con.  of  Pers.  and  Prop. 
p.  838:  "The  clash  of  interests  between  stock-raising  and  farming  calls  for 
the  interference  of  the  State  by  the  institution  of  police  regulations;  and 
whether  the  regulations  shall  subordinate  the  stock-raising  interest  to  that 
of  farming,  or  vice  versa,  is  a  matter  for  the  legislative  discretion,  and  is  not 
a  judicial  question."  Stockslager,  J.,  strongly  dissents,  and  holds  that  to  give 
one  citizen  an  advantage  over  another  in  the  mere  matter  of  the  use  of 
public  domain,  or  in  mere  matter  of  general  privileges  and  advantages,  is 
an  unconstitutional  discrimination. 

Customs  Duties — Iiip(»tations  prom  Algeria — Question  por  the 
Courts.— Tartar  Chemical  Co.  v.  United  States,  116  Fed.  726.— The  board 
of  general  appraisers  connected  with  the  Sute  Department  had  decided, 
contrary  to  the  evidence  furnished  by  the  French  government,  that  Algeria 
is  not  a  part  of  France,  but  simply  a  French  colony  and  not  within  the 
scope  of  the  reciprocal  commercial  agreement  between  France  and  the 
United  States.  On  appeal,  held,  that  this  is  a  judicial  question  for  the 
courts  and  not  a  political  one  on  which  the  determination  of  an  executive 
department  is  conclusive. 

It  is  clear  that  section  15  of  the  Customs  Administrative  Act,  26  U.  S. 
Stat.  IJ7,  under  which  jurisdiction  is  claimed  to  try  cases  on  appeal  from 
the  board  of  appraisers,  does  not  apply  to  "political"  questions,  which  have 
always  been  held  to  be  under  the  control  of  the  executive  branch  of  the 
government.  Morbury  v.  Madison,  i  Cranch  137,  170.  The  jurisdiction  of 
the  court  then  depends  entirely  upon  whether  this  question  is  political  or 
not,  and  on  thi^  point  it  is  difficult  to  see  the  correctness  of  this  decision.  As 
is  admitted  in  the  opinion,  if  there  was  any  dispute  as  to  the  boundaries  or 
sovereignty  of  a  foreign  state,  it  would  be  a  political  question.  Foster  v. 
Neilson,  2  Pet.  353 ;  Guadalupe  Co.  v.  Wilson  Co.,  58  Tex.  228.  So  also  if  it 
were  a  question  of  the  recognition  of  a  foreign  state.  Luther  v.  Borden,  7 
Howard  i.  "Nor  is  it  material  to  inquire,  nor  the  province  of  the  court  to 
determine  whether  the  executive  be  right  or  wrong."  IVilliams  v.  Ins.  Co., 
13  Pet.  415.  Just  what  questions  are  "political"  has  never  been  judicially 
determined,  and  the  opinion  in  the  present  case  holds  that  the  questions 
involved  in  such  cases  as  those  described  above  are  political,  only  because 
connected  with  some  dispute  between  States.  But  if  questions  concerning 
the  boundaries  of  States  be  political,  i  Wharton  on  Internat.  Law  551,  it  is 
hard  to  see  why  the  decision  as  to  whether  a  certain  territory  is  a  separate 
colony  or  an  integral  part  of  a  foreign  state,  is  not  also  political ;  and  though 
there  is  no  open  dispute  in  the  present  case,  there  is  a  distinct  difference  of 
opinion  as  to  the  status  of  Algeria.  The  reasoning  on  which  the  exclusive 
jurisdiction  of  the  executive  over  political  questions  is  based  would  seem 
to  apply.    See  Williams  v.  Ins.  Co.,  13  Pet.  415 ;  Foster  v.  Neilson,  2  Pet.  253. 

GiPTS — Causa  Mortis — Pubuc  Policy.— Denepf  v.  Helms,  70  Pac.  390 
(Orb.). — Testator  just  previous  to  his  death,  and  in  expectation  of  it,  de- 
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livercd  a  sum  of  money  to  defendant,  directing  him  to  care  for  testator  till 
death,  then  pay  his  debts,  compensate  himself  for  his  services,  and  turn  over 
the  remainder  to  testator's  sister.  Held  to  be  a  valid  gift  causa  mortis  and 
not  assets  recoverable  by  plaintiff,  testator's  administrator. 

The  plaintiff  contended  that  this  was  an  attempted  testamentary  disposition 
and  that  defendant  was  a  mere  agent.  But  the  court  held  defendant  to  be  a 
trustee  for  testator's  sister.  As  to  the  right  to  couple  a  gift  causa  mortis  with  a 
trust  without  defeating  the  gift  see  Ellis  v.  Secor,  31  Mich.  185;  Curtiss  v. 
Sav.  Bank,  77  Me.  15;  Clough  r.  Clough,  177  Mass.  85;  Laucks  v.  Johnson, 
70  Hun.  56s;  Hills  V.  Hills,  8  M.  &  W.  401;  Schoul,  Pars.  Prop.  (2nd  ed.) 
Sec.  195;  Schoul.,  Wills,  Sec.  271. 

Illegitimate  Child — Transfer  cf  Custody  by  Mother—Validity. — 
CussET  V.  EuvRARD,  52  Atl.  iiio  (N.  J.).— Thc  putative  father  of  illegitimate 
children  took  charge  of  them  on  an  agreement  by  which  the  mother  trans- 
ferred to  him  all  rights  to  their  custody.  Held,  that  the  transfer  was  valid 
as  against  the  mother,  and  being  for  the  interest  of  the  children,  would  not 
be  set  aside. 

Contracts  for  the  surrender  of  thc  care  and  custody  of  children  by 
parents  are  contrary  to  public  policy.  Copeland  v.  State,  60  Ind.  394;  People 
V.  Mercein,  3  Hill  (N.  Y.)  399.  A  lawful  father  cannot  by  agreement  with 
the  mother  divest  himself  of  the  custody  of  his  child.  Johnson  v.  Terry,  34 
Conn.  259;  People  v.  Merccin,  supra.  Nor  can  he  deprive  her  of  her  rights 
by  agreement.  Moore  v.  Christian,  56  Miss.  408;  State  v.  RcufF,  29  W.  Va. 
751.  But  where  such  contracts  have  been  made,  courts  may,  for  the  ))enefit 
of  the  child,  refuse  to  set  them  aside.  Chapsky  v.  Wood,  26  Kan.  650.  In 
regard  to  the  child  "the  court  will  not  exchange  a  certainty  for  an  uncer- 
tainty." Drummond  v.  Ashton,  8  W.  N.  C.  (Pa.)  563;  Bryan  v.  Lyon,  104 
Ind.  227.  In  the  case  of  illegitimate  children  the  putative  father  has  no 
right  to  custody  as  against  thc  mother.  Pratt  v.  Nits,  48  Iowa  33;  People 
V,  Kling,  6  Barb.  (N.  Y.)  366. 

Injunction — Agreement  not  to  Oppose. — National  Phonograph  Co. 
v.  ScHLEGEL,  117  Fed.  624. — Complainant  applied  for  a  perpetual  injunction 
and  defendants  signified  in  writing  their  consent  to  its  issuance.  Thc  object 
of  the  transaction  was  to  use  the  injunction  to  intimidate  others  in  positions 
similar  to  that  of  the  defendants.    Held,  that  thc  writ  should  not  issue. 

In  American  Co,  v.  Vail,  15  Blatch.  315,  apparently  the  only  similar 
case  on  record,  the  injunction  asked  was  granted,  but  with  the  specification 
that  no  judgment  was  passed  on  thc  merits  of  thc  controversy.  Thc  Supreme 
Court,  in  Ford  v.  Teazie,  8  How.  251,  has  ruled  that  a  judgment  in  a  suit 
at  law  where  there  is  no  real  contest  is  a  "nullity."  The  same  principles 
apply  still  more  strongly  in  the  case  of  injunctions,  which  lie,  not  as  of  right, 
but  in  the  discretion  of  the  court ;  Wormser  v.  Brown,  149  N.  Y.  163 ;  Story, 
Eg.  Jur.,  lOth  ed.,  959a;  and  the  use  of  which  should  be  carefully  guarded. 
Atty.'Gen.  v.  Utica  Ins,  Co.,  2  Johns.  Ch.  37o;Story,  Eq,  Jur.,  959b. 

Injunction— Picketing. — Foster  et  al.  v.  Retail  Ci-erks'  Protective 
Ass'n.  et  al.,  78  N.  Y.  Supp.  860. — Defendants,  sympathizers  with  a  labor 
union  by  design  and  agreement,  distributed  cards  asking  union  men  to  keep 
away  from  the  store  of  the  plaintiffs  and  sought  by  picketing  thc  vicinity  to 
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peacefully  persuade  the  public  from  patronizing  their  store.    Held,  an  in- 
junction would  not  be  granted  restraining  the  defendants. 

Questions  of  this  sort  frequently  arise  and  the  decisions  are  by  no  means 
uniform.  Where  one  knowingly  injures  another  he  must  show  justification 
or  privilege.  Here  public  policy  is  the  justification.  8  Hat,  Law  Rev,  i. 
The  recent  decisions  which  separate  picketing  and  peaceful  persuasion  from 
all  circumstances  of  threat  warrant  the  refusal  to  enjoin.  Allen  v.  Flood, 
(1898)  App.  Cas.  i;  Justice  Holmes  in  Vegelahn  v.  Guntner,  167  Mass.  92. 

Master  and  Servant — Fellow  Servant. — Orman  et  al.  v.  Salvo,  117 
Fed.  223. — Workmen  engaged  in  constructing  a  railroad  grade  were  divided 
into  day  and  night  shifts.  A  member  of  the  night  shift  was  injured  by  a 
blast,  of  which  no  notice  was  given,  while  sleeping  in  a  tent  provided  by 
the  master.    Held,  that  the  fellow  servant  doctrine  did  not  apply. 

In  Washhurn  v,  Nashville  &  C.  R.  Co,,  40  Tenn.  638,  the  rule  is  well 
stated  that  one  is  not  a  fellow  servant  unless  at  the  time  of  the  injury  he 
was  acting  in  the  service  of  the  master.  The  following  cases  illustrate  this 
principle;  a  deck  hand  not  on  duty,  Ry  Co,  v,  Ross,  112  U.  S.  Z71\  ^  section 
boss,  killed  while  crossing  tracks  on  way  home  from  work,  ColumbMs  &  T, 
R.  Co.  V,  O'Brien,  4  Ohio  Cir.  Ct.  515;  an  employee  of  a  factory,  injured 
by  negligence  of  co-employee  in  leaving  street  in  front  of  factory  in  a 
defective  and  dangerous  condition,  Baird  v,  Pettit,  70  Pa.  477.  Contra, 
railroad  employee  injured  while  on  cars,  but  off  duty,  Ry.  Co,  v,  Ryan,  82 
Tex.  565;  Ry,  Co.  V,  Welch,  72  Tex.  298. 

Minors — Necessaries— Counsel  Fees.— Crafts  v.  Carr,  53  Atl.  27^ 
(R.  I.). — An  action  for  damages  for  indecent  assault  was  successfully  prose- 
cuted by  an  attorney  for  a  17-year-old  minor.  After  judgment,  the  minor 
attempted  to  enter  into  a  disadvantageous  compromise  of  the  claim,  but  by 
the  attorney's  efforts  the  full  amount  was  collected.  Held,  that  the  services 
of  the  attorney  were  necessaries. 

There  is  no  imanimity  among  the  authorities  as  to  what  shall  be  the 
test  to  determine  whether  services  rendered  by  an  attorney  to  a  minor  are 
necessaries.  A  large  class  of  cases  hold  that  services  rendered  in  relation  to 
property  are  not  necessaries.  Dillon  v.  Bowles,  77  Mo.  603 ;  16  Am,  &  Eng, 
Ency.  Law  27s  (2nd  ed.).  Some  authoritie  adopt  this  rule  excepting  from 
it,  however,  services  that  are  beneficial  to  the  infant's  estate.  Epperson  v, 
Nugent,  57  Miss.  45.  Probably  the  best  test,  and  the  one  sanctioned  by  the 
court  in  this  case,  is  that  no  services  shall  be  deemed  necessaries  unless 
indispensable  to  the  personal  relief,  protection  and  support  of  the  infant. 
Munson  v.  Washhand,  31  Conn.  303;  Barker  v,  Hihhard,  S4  N.  H.  339. 

Negugbnce— Injuries  to  Children — Liability  of  Landowner. — Paouno 
V.  McKendall,  53  Atl.  268  (R.  I.).— Where  an  occupant  of  premises  on 
which  children  were  accustomed  to  play,  set  a  fire  thereon,  and  a  ^oung 
child  was  attracted  thereby  and  burned,  the  occupant,  though  he  had  taken 
no  precautionary  measures,  was  held  not  liable  for  the  injuries. 

This  case  involves  an  application  of  the  rule  in  the  so-called  "turn-table 
cases,"  established  by  the  Supreme  Court  in  Railroad  Co,  v.  Stout,  17  Wall. 
657.  It  was  there  held  that  an  owner  of  machinery  or  other  property 
attractive  to  children,  is  liable  for  injuries  happening  to  them,  although 
wrongfully   interfering   with   such   property   on   his   premises.    The   court 
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rejects  this  doctrine  and  holds  that  precautionary  measures,  having  for  their 
object  the  protection  of  the  public,  must  have  reference  to  all  classes  alike. 
Decisions  on  the  subject  are  hopelessly  irreconcilable,  and  seem  to  be  equally 
divided.  The  authority  in  Rhode  Island  has  hitherto  been  contra.  Bishop  v. 
Railroad  Co,,  14  R.  I.  314. 

Negligence — Injury  to  Railroad  Employe — Liabiuty  of  Connecting 
Line.-— Mo.,  etc.,  Ry.  Co.  v.  Merrill,  70  Pac.  358  (Kan.).— A  car,  delivered 
by  one  railway  company  to  another,  after  having  been  inspected  by  agents 
of  the  second  and  allowed  to  proceed,  proved  defective,  injuring  an  employee 
of  the  second  line.  Held,  that  the  delivering  company  had  been  relieved  of 
responsibility. 

This  decision  overrules  Ry,  Co.  v,  Merrill,  61  Kan.  671.  The  former 
decision  held  that  the  negligent  inspection  by  the  second  company  did  not 
remove  the  liability  of  the  first  for  delivery  in  a  defective  condition.  The 
present  decision  distinguishes  between  the  case  at  bar  amd  those  cited  in 
support  of  the  former  decision,  in  each  of  which  direct  responsibility  of  the 
defendant  company  was  shown.  Here  the  casual  connection  is  broken. 
Fowles  V.  Briggs,  116  Mich.  425;  Lellis  v.  R.  Co.,  124  Mich.  37.  The  in- 
spection by  the  second  company  was  a  duty  enforced  by  law.  R.  R.  Co,  v, 
Archbold,  18  Sup.  Ct.  777;  Ry.  Co.  v.  Barber,  44  Kan.  612.  With  the  con- 
trol of  the  delivering  company  their  liability  ceased.  Glynn  v,  R,  Co,,  175 
Mass.  510;  Sawyer  v,  Ry.  Co,,  38  Minn.  103;  Losee  v,  Clute,  51  N.  Y.  494. 

Negotiable  Instruments — Debenture  Payable  to  Bearer— Usage- 
Holder  FOR  Value.— Edelstein  v.  Schuler  &  Co.  (1902)  2  K.  B.  144.— 
Certain  debenture  bonds,  issued  by  both  foreign  and  domestic  companies 
were  stolen  and  the  defendants,  stock  brokers,  in  good  faith,  entered  into 
contracts  for  their  sale.  In  an  action  for  conversion,  it  was  proved  that  by 
mercantile  usage  the  bonds  were  treated  as  transferable  by  delivery.  Held, 
that  the  bonds  were  negotiable  instruments  and  that  when  the  defendants 
received  them  they  became  holders  for  value. 

This  decision  is  of  interest  as  tending  to  harmonize  the  English  law  on 
this  subject  with  that,  of  other  nations.  It  has  been  expressly  held  that  the 
negotiability  of  debentures,  not  being  created  by  the  law  merchant  or  by 
statute,  could  not  be  justified  by  usage.  Crouch  v.  Credit  Fonder  of  England 
(1873),  L.  R.,  8  Q.  B.  374.  Though  considerable  doubt  has  been  expressed 
as  to  the  authority  of  this  case,  it  has  not  before  been  definitely  rejected. 
Bechuanaland  Exploration  Co,  v,  London  Bank  (1898),  2  Q.  B.  658.  Foreign 
and  colonial  bonds  and  scrip  have  long  been  recognized  as  negotiable  in 
England.  Gorgier  v.  Mieville  (1824),  3  B.  &  C.  45-  In  the  United  States, 
corporation  bonds  under  seal  and  possessing  the  attributes  of  negotiable 
instruments  are  generally  regarded  as  such.    Colson  v.  Amot,  S7  N.  Y.  253. 

Personal  Injuries— Claims— Assignabiuty.—Ry.  v.  Ginther,  70  S. 
W.  96  (Tex,) ,— 'Held,  that  a  cause  of  action  for  personal  injuries  may  be 
assigned. 

Texas  Rev.  St.  1895,  ^rt.  3353  a,  provides  that  such  cause  of  action 
shall  survive  the  death  of  the  injured  party  and  changes  the  law  of  Texas 
laid  down  in  Stewart  v.  Ry.  Co.,  62  Tex.  246.  Similar  sUtutes  have  been 
passed  in  Iowa  and  Minnesota.  Vincent  v,  Ry,,  69  la.  296;  Kent  v.  Chapel, 
67  Minn.  420.    In  the  great  majority  of  Sutes  such  causes  of  action  are 
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still  non-assignable.  Oliver  v.  Walsh,  6  Cal.  456;  Ry,  v.  Maker,  91  111.  31a; 
Linton  v.  Henley,  104  Mass.  353;  Pulver  r.  Harris,  5a  N.  Y.  73;  Morris  v. 
McCuUoch,  83  Pa.  St.  34;  Mc Arthur  &  G,  B,  &  M,  C,  Co,,  34  Wis.  139.  Sec 
also  Comegys  v.  Vasse,  i  Pet.  212. 

Sfecific  Performance— Vendor  and  Purchaser— Mistake. — Van 
Praagh  v.  Everidge  (1902),  2  Ch.  266  (£ng.)— Defendant,  a  bidder  at  an 
auction  through  his  own  carelessness  purchased  real  estate  that  he  had  not 
intended  to  buy.  He  repudiated  the  bargain  at  once  and  refused  to  sign  the 
memorandum  of  sale.  Accordingly  the  auctioneer  signed  the  memorandum 
as  defendant's  agent.  Held,  that  the  defendant  could  not  escape  specific 
performance  on  the  ground  of  mistake. 

Justice  Kekewich  has  relied  upon  a  dictum  which  holds  that  if  a  pur- 
chaser makes  a  careless  mistake  without  reasonable  excuse,  he  should  be 
held  to  his  bargain.  Tamplin  v,  James  (1880),  15  Ch.  215.  But  this  can 
hardly  be  considered  in  point  as  it  was  decided  on  a  different  set  of  facts. 
The  better  rule  seems  to  be  that  the  defendant  might  be  liable  in  damages, 
but  that  specific  performance  of  a  contract  he  never  intended  to  make  cannot 
be  enforced.  MaHns  v.  Freeman,  2  Keen  25.  The  contract  is  nullified  where 
there  is  no  consensus  ad  idem.  RaMes  v.  IVicMhaus  (1864),  2  H.  &  C.  906, 
Nor  will  the  law  assist  the  plaintiff  to  take  advantage  of  the  defendant  when 
the  latter  points  out  his  mistake  as  soon  as  possible.  Webster  v.  Cecil  (1861), 
30  Beav.  62. 

Stiekt  Railroads— Negugbnce— Duty  to  Look.— Beerman  v.  Union  R. 
Co.,  52  Atl.  1090  (R.  I.). — Plaintiff  drove  from  a  cross  street  to  the  track  of 
an  electric  railway  without  seeing  an  approaching  car.  The  motorman 
failed  to  ring  the  bell  and  the  plaintiff  was  injured.  Held,  that  he  was 
guilty  of  contributory  negligence  and  could  not  recover,  not  having  looked 
before  crossing. 

The  decision  maintains  that  the  rule  requiring  a  man  to  look  and  listen 
before  crossing  a  steam  railway  is  equally  applicable  to  an  electric  railway. 
This  has  been  affirmed  in  McGee  v.  Ry,  Co,  102  Mich.  107,  and  also  sub- 
stontially  in  Carson  v,  Ry.  Co.,  147  Pa.  St.  219;  Moore  v,  Ry.  Co.,  108  Pa. 
St.  349;  and  Ward  v  Ry,  Co,,  63  Hun  624. 

Subtkrransan  Waters — Rights  of  Landowner— Reasonable  Use- 
Sale  or  Water.— Katz  et  al.  v.  Walkinshaw,  70  Pac.  663  (Cql.).— De- 
fendant  by  means  of  a  well  on  her  own  land  diverted  percolating  water  from 
plaintiff's  land  to  sell  for  distant  irrigation.  Held,  that  such  diversion 
was  an  unreasonable  use  and  could  be  enjoined. 

The  court  held  that  the  case  could  not  be  decided  by  either  of  the  maxims, 
Cujus  est  solum  ejus  est  usque  ad  inferos,  or  Sic  utere  tuo  ut  alienum  non 
fardo/,— inconsistent  principles  which  have  been  followed  both  as  to  surface 
water;  XII  Yale  Law  Journal,  40;  and  to  percolating  water.  Gould  v, 
Eaton,  III  Cal.  639;  Smith  v.  City  of  Brooklyn,  160  N.  Y.  357.  A  reasonable 
use  was  held  the  criterion  as  to  the  division  of  surface  water  in  City  of 
FrankHn  v.  Durgee,  (N.  H.)  51  Atl.  911;  and  of  percolating  water  in  Basset 
V.  Manufacturing  Co.,  43  N.  H.  569.  This  principle  is  commendable  as 
a  compromise  between  the  extreme  doctrines  of  the  maxims. 
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The  Alaska-Canada  Boundary  Dispute.  An  Historical  and  Legal 
Review.  By  Thomas  Hodgins,  M.  A.  Reprinted  from  the 
Contemporary  Review.    Wm.  Tyrrell  &  Co.,  Toronto.     1903. 

By  the  British-Russian  treaty  of  1825  the  part  of  the  boundary 
chiefly  in  dispute  was  to  follow  the  "crest  of  the  mountains  situated 
parallel  to  the  coast/'  and  in  case  the  mountains  proved  to  be  more 
than  ten  leagues  inland,  was  to  run  "parallel  to  the  sinuosities  of 
the  coast/'  and  not  more  than  ten  leagues  from  it. 

Throughout  almost  its  whole  extent  the  boundary  is  disputed, 
but  the  vital  point,  since  the  Klondike  gold  discoveries,  is  whether 
the  line  is  to  cross  or  go  around  various  inlets  of  the  sea,  notably 
Lynn  Canal,  at  whose  head  are  the  three  towns  which  command 
the  passes  to  the  gold  fields. 

The  control  of  these  towns  is  the  crux  of  the  whole  controversy. 
Hence  although  for  settlement,  or  even  a  clear  comprehension,  the 
whole  questicMi  must  be  discussed,  Mr.  Hodgins  has  chosen,  and 
very  properly,  to  confine  his  argument  on  the  merits  of  the  case  to 
the  proposition  that  the  line  should  cross  inlets  of  the  sea,  not 
encircle  them.  He  appeals  to  the  principle  of  intematiatial  law 
that  a  country  owns  the  water  alcMig  its  coast  three  miles  from  shore, 
and  all  channels,  sounds,  etc.,  shut  in  by  islands,  as  well  as  inlets 
into  the  mainland.  Such  bodies  are,  in  international  law,  he  main- 
tains, an  integral  part  of  the  country,  and  so  equivalent  to  land. 
The  Lynn  Canal  then,  in  establishing  the  line  "parallel  to  the  sinu- 
osities of  the  coast/'  should  be  regarded  not  as  water  but  as  land, 
and  the  boundary  should  be  carried  across  the  canal  ten  leagues 
from  its  mouth.  This  would  throw  the  head  of  the  canal  into 
British  territory. 

The  argument  would  seem  to  invdlve  a  very  questionable  appli- 
cation of  international  law.  The  principle  invoked  is  a  rule  laid 
down  for  the  benefit  of  the  nation  owning  the  coast.  As  Mr. 
Hodgins  applies  it,  it  works  a  hardship  to  that  nation.  The  prin- 
ciple has  regard  to  foreign  ships  sailing  the  ocean ;  not  to  an  inland 
boundary  line.  That  inlets  are  land  for  all  purposes  of  international 
law  is  too  broad  an  assumption. 

Moreover  the  argument  defeats  its  own  purpose,  for  if  the  Lynn 
Canal  is  land,  the  whole  of  the  narrow  channel  between  the'  main- 
land and  the  chain  of  islands  lining  the  coast  is  land,  and  it  becomes 
as  illegitimate  to  measure  from  the  one  as  from  the  other.  The 
ten  league  strip  would  have  to  be  measured  from  the  outer  line  of 
the  whole  group  of  islands,  an  absurdity  which  no  one  maintains. 

The  remainder  of  Mr.  Hodgins'  article  is  a  plea  for  arbitration. 
It  is  strong,  but  his  failure  to  fully  establish  his  premises  makes  it 
inconclusive. 
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The  reader  feels,  too,  that  the  author  hardly  does  justice  to  the 
case  of  the  United  States.  But  this  is  perhaps  too  much  to  demand 
of  a  lawyer  in  the  presentaticm  of  his  case.  W.  M.  A. 

British  Rule  and  Jurisdiction  Beyond  the  Seas.  By  Sir  Henry 
Jenkyns,  K.C.B.    ClarendcMi  Press,  Oxford.     1902.    pp.  300. 

There  was  probably  no  man  in  the  British  Empire  better  fitted  to 
write  a  work  of  this  nature  than  the  late  Sir  Henry  Jenkyns.  For 
thirty  years  he  had  held,  either  as  Assistant  or  as  Chief,  the  office 
of  Parliamentary  Counsel  to  the  Treasury.  As  it  chanced,  this 
period  of  his  official  life  was  a  most  significant  one  for  the  English 
Parliament.  Durmg  it,  measures  of  the  greatest  importance  and 
far  reaching  effect  were  enacted.  From  uie  nature  of  his  office, 
the  drafting  and  preparing  of  a  great  majority  of  these  was 
entrusted  to  Sir  Henry.  This  necessitated  searching  investigations 
of  matters  almost  infinite  in  their  variety,  and  in  time  constituted 
him,  as  Sir  Courtenay  Ilbert  says  in  his  preface,  "a  veritable  ency- 
clopaedia of  ••  information."  It  is  to  a  mind  thus  replete  with 
legislative  knowledge  and  experience,  and  with  perhaps  none  more 
fully  than  that  relating  to  England  and  her  Colcxiies,  that  we  are 
indebted  for  the  present  volume. 

For  the  purpose  of  showing  its  scope  and  value,  we  append  a 
cursory  outline  of  the  work.  By  way  of  introduction,  the  author 
defines  first  the  different  classes  of  territories  now  under  British  jur- 
isdiction. Having  done  this  in  a  very  lucid  manner,  he  proceeds  to 
treat  of  the  relations  existing  between  these  Territories  and  the 
Home-Government.  Colonies  Self-Goveming  and  those  Not-Self- 
Goveming  are  then  taken  up,  the  former  being  especially  considered 
in  connection  with  the  recent  Australian  Commonwealth  Act. 
Closely  associated  with  this  branch  of  subject  is  a  chapter  on 
Colonial  Governors,  with  a  careful  explanation  of  their  powers  and 
influence.  Under  the  heads  of  Extra-Territorial  Jurisdiction  and 
Consular  Jurisdiction,  the  English  courts  proper  and  the  Territorial 
courts  are  examined  and  their  jurisdictional  limits  defined.  Fol- 
lowing this  comes  a  very  interesting  discussion  of  Foreign  Subjects, 
particularly  as  respects  their  position  in  British  Protectorates. 
Appendices  contain  tabulated  lists  of  the  Self-Goveming  and  Not- 
Self-Goveming  Colonies,  together  with  various  Acts  and  Commis- 
sions relating  to  the  general  subject.  The  volume  concludes  with 
a  very  full  and  complete  index.  E.  T.  C. 

A  Treatise  on  the  Law  of  Intercorporate  Relations.  By  Walter 
Chadwick  Noyes,  a  Judge  of  the  Court  of  Common  Pleas  in 
Connecticut.     Little,  Brown  &  Co.,  Boston.     1902.     Sheep,  pp. 

703- 

The  fact  that  the  first  edition  of  this  work  was  exhausted  ten 
days  after  publication  and  that  within  a  year  it  has  been  reprinted 
for  the  third  time,  in  the  case  of  a  law  book,  is  enough  to  put  one 
upon  inquiry.  The  cause  of  the  popularity  is  not  hard  to  discover. 
First,  it  is  a  new  book  on  a  subject  which  is  rapidly  developing. 
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Second,  it  appeals  to  the  practitioner  as  well  as  to  the  student,  for 
nearly  half  the  space  is  taken  up  with  foot  notes  citing  cases  down 
to  1901,  and  many  times  giving  a  digest  of  the  law  on  the  point 
under  discussion  as  it  is  held  in  the  various  States.  An  example 
of  this  may  be  found  on  pages  84  to  89,  which  are  practically  given 
up  to  citing  the  statutes  of  the  various  States  on  the  mtitioA  of 
consolidaticHi.  Again  pages  588  to  604  are  given  up  to  a  summary 
of  all  the  State  laws  against  combination.  Much  of  the  text  itself 
is  given  over  to  the  discussion  of  specific  cases  and  often  half  a 
page  will  be  taken  up  in  this  way. 

In  very  rare  instances  does  l^e  author  express  his  own  views, 
and  one  might  almost  call  the  work  a  digest  of  cases.  It  is  divided 
into  five  parts,  as  follows:  Part  I,  Consolidation  of  Corporations; 
Part  II,  Corporate  Sales;  Part  III,  Corporate  Stockholding  and 
CcMitrol;  Part  IV,  Combinations  of  Corporations;  Part.  V,  Legis- 
lation Affecting  Combinations. 

The  work  is  free  from  errors,  admirably  arranged  and  many 
little  things,  such  as  the  printing  of  the  date  of  every  case  cited, 
add  to  its  usefulness.  C  D,  L. 
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Wilson  I.  Snyder,  of  the  Utoh  Bar.  T.  H.  Flood  &  Co.,  Chicago.  190a. 
2  vols.i  pp.  1464,  sheep.    Review  will  follow, 

A  TRSAnsB  ON  THB  Law  OF  Banks  AND  BANKING.  By  John  T.  Morse, 
Jr.  4th  edition.  Revised,  rearranged  and  gready  enlarged  t^  Frank  Par- 
sons. Little,  Brown  &  Co.,  Boston.  1903.  a  vol.,  pp.  1490,  sheep.  Review 
will  follow, 

Ths  Administration  of  Dependsncies.  A  Study  of  the  Evolution  of 
the  Federal  Empire  with  Special  Reference  to  American  Colonial  Problems. 
By  Alpheus  H.  Snow.  G.  P.  Putnam's  Sons,  New  York.  1902.  Qoth, 
pp.  619.    Review  will  follow. 

The  Pious  Fund  of  the  Californias.  Report  of  Jackson  H.  Ralston, 
agent  of  the  United  States.  With  pleadings,  appendix,  exhibits,  briefs  and 
record  of  the  entire  proceedings  before  The  Hague  Permanent  Court  of 
Arbitration.  Senate  Document,  No.  28^  57th  Congress,  and  session.  Wash- 
ington, Government  Printing  Office.    1902.    Paper,  pp.  891. 

Our  New  Peoples:  Citisens,  Subjects,  Nationals  or  Aliens.  By 
Frederic  R.  Coudert,  Jr.    Reprinted  from  Columbia  Law  Review,  Jan.,  1903. 
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The  following  gifts  have  been  received  at  the  Yale  Law  School  Library : 

From  Justice  George  Shiras,  of  the  U.  S.  Supreme  Bench: 

52  vols,  and  index  Albany  Law  Journal. 

13  vols.  Notes  on  U.  S.  Reports  (complete). 

63  vols.  U.  S.  Appeals  (complete). 

51  vols.  C.  C.  A.  Reports  (complete). 

From  Hon.  O.  H.  Piatt,  U.  S.  Senator  from  Connecticut:  Indexes  of 
0)ngressional  Documents,  5  vols. 

From  Vermont  State  Library :    Acts  and  Resolves  of  Vermont,  4  vols. 

From  Yale  Alumni  Association  of  Michigan:  A  complete  file  of  the 
Session  Laws  of  Michigan  from  the  organization  of  the  Territory  of  Michi- 
gan up  to  date,  comprising  67  volumes.    The  addition  is  a  very  valuable  one. 

The  sum  of  $60,000,  a  legacy  to  Yale  by  the  will  of  Senator  Lafayette 
S.  Foster,  will  come  to  Yale  by  the  recent  death  of  Mrs.  Foster.  The 
money  will  be  used  to  establish  a  Professorship  of  Common  Law  in  the 
Law  School. 

The  Yale  Kent  Club  has  elected  the  following  officers  for  the  present 
term: 

President,  C.  F.  Dalton,  1903. 

Vice-President,  J.  J.  Fisher,  1904. 

Secretary,  F.  B.  Merrels,  1905. 

Assistant  Treasurer,  R.  W.  Amick,  1903. 

Critic,  F.  B.  Adams,  1903. 

Assistant  Critic,  L  L.  Anderson,  1904. 

The  Wayland  Gub  officers  will  be: 

President,  J.  J.  Goldsmith,  1903. 

Vice-President,  C.  W.  Cramer,  1904. 

Secretary,  J.  D.  Hart,  1905. 

Treasurer,  M.  H.  Tillit,  1904. 

Executive  Committee,  C.  W.  Cramer,  1904;  J.  J.  Fisher,  1904;  W.  T. 
Keleher,  1904.  

'47. — ^Judge  Samuel  J.  Clarke,  of  Geneva,  N.  Y.,  died  December  26. 
'so. — Richard  W.  H.  Jarvis,  of  Hartford,  Conn.,  ex- President  of  the 
Colt  Patent  Fire  Arms  Co.,  died  January  21. 

'70. — Gideon  H.  Welch  has  been  nominated  by  Gov.  Chamberlain  as 
Judge  of  the  Court  of  Common  Pleas  for  Litchfield  County,  Connecticut. 

'76. — Prof.  Theodore  S.  Woolscy  read  a  paper  on  "England  and  the 
Suez  Canal"  at  the  eighteenth  annual  meeting  of  the  American  Historical 
Association  in  Philadelphia,  December  26-30. 

'78. — E.  B.  Whitney  was  one  of  the  speakers  at  the  recent  meeting  of  the 
New  York  State  Bar  Association.  His  subject  was  "Further  Reforms  in 
Procedure." 
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'85.— Alfred  B.  Kittrcdge  has  been  re-elected  to  the  United  States 
Senate  from  South  Dakota. 

'90. — Robert  C.  Morris  has  been  re-elected  Chairman  of  the  Republican 
County  Committee  of  New  York  County,  New  York. 

'91. — F.  A.  Scott  has  been  appointed  engrossing  clerk  of  the  Connecticut 
Legislature. 

'93— F.  £.  Healy  has  been  appointed  Clerk  of  Bills  of  the  Connecticut 
Legislature. 

'93. — Malcolm  McLear  has  been  appointed  City  Attorney  of  Newark, 
N.J. 

'93.— James  P.  Woodruff  was  the  candidate  of  the  Democrats  of  the 
Connecticut  House  of  Representatives  for  Speaker  and  will  be  the  minority 
leader. 

'94- — ^John  L.  Hall  has  formed  a  partnership  for  the  practice  of  law 
with  Charles  F.  Choate,  Jr.,  in  Boston,  under  the  firm  name  of  Choate  and 
Hall. 

'94.— Alfred  C.  Baldwin  has  been  elected  Qerk  of  the  Connecticut 
House  of  Representatives. 

'95. — E.  S.  Banks  will  be  Chairman  of  the  Judiciary  Committee  and 
Leader  of  the  Connecticut  House  during  the  present  session. 

'95. — S.  J.  Bryant  has  been  re-elected  Judge  of  the  Borough  Court  of 
West  Haven,  Conn. 

'95.— H.  K.  Smith  succeeds  Lieutenant-Governor  Roberts,  '79,  as  Chair- 
man of  the  Republican  Town  Committee  of  Hartford. 

'95. — ^Leo  Davis  has  been  elected  City  Clerk  of  Norwalk,  Conn. 

'97. — ^J.  Wolcott  Thompson  was  chosen  Secretary  of  Utah  Bar  Asso- 
ciation, January  12,  1903,  for  the  ensuing  year. 

'97. — Edwin  W.  Higgins  has  been  elected  Deputy  Judge  of  the  City 
Court  of  Norwich,  Conn. 

1900. — ^John  A.  Spafford  has  been  elected  Assistant  Gerk  of  the  Con- 
necticut House  of  Representatives. 

'01. — Boyd  T.  Maize  has  been  admitted  to  the  Columbia  County  Bar 
and  is  practicing  law  in  Bloomsburg,  Pa. 

'01. — P.  H.  Kunzig  has  been  admitted  to  the  bar  of  Philadelphia,  Pa. 
Mr.  Kunzig  has  been  announced  as  head  coach  of  the  University  crew  for 
the  present  year. 

'02.— Frank  L.  Wilder  has  opened  an  office  at  1094  Main  street,  Bridge- 
port, Conn. 

*02. — The  address  of  J.  Perry  Wood  is  South  Pasadena,  Cal. 
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THE  HRST  BOOK  IN   ENGLISH  ON  THE  LAW  OF 
INCORPORATION. 


The  first  English  book  on  the  Law  of  Corporations  was 
published  in  London,  1659,  and  was  written  by  William  Sheppard, 
the  author  of  the  more  famous  book,  "The  Touchstone  of  Common 
Assurances." 

Sheppard  was  a  lawyer  of  large  country  practice,  and  the  author 
of  several  other  law  books,  well  known  in  their  day. 

He  was  invited  to  London  by  Cromwell  about  1653,  stnd  became 
a  clerk  of  the  upper  bench.  In  1656  he  was  made  a  sergeant-at-law, 
and  one  of  the  four  clerks  appointed  to  draw  up  charters  granted 
by  Cromwell  to  town  corporations.  In  1657  he  petiticxied  Crom- 
well for  an  increase  of  salary,  then  £300  a  year,  representing  that  he 
had  suffered  a  loss  of  income  by  giving  up  his  country  practice.  He 
obtained  an  increase  of  £100  a  year. 

In  1659  he  was  appointed  a  puisne  Justice  of  the  County  Pala- 
tine, but  upon  the  Restoration  the  next  year,  he  was  deprived  of 
the  office  and  fell  into  obscurity.^ 

Allibone*  tersely  says:  "He  was  a  learned  law  writer,  whose 
adherence  to  Cromwell  precluded  his  books  from  the  respectful 
Tccogniticm  of  his  legal  successors." 

^Dictionary  of  National  Biography,  article  on  William  Sheppard. 
»Dict.  of  Eng.  Lit.,  article  "William  Sheppard." 
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The  titles  of  twenty-four  of  his  works  are  given  in  the  Dictionary 
of  Naticxial  Biography,  and  among  them,  No.  i8,  is  the  book  in 
question:  "Of  Corporations,  Fraternities  and  Guilds,"  there  said 
to  be  in  octavo,  but  the  copy  before  me  is  <Mily  five  and  a  half  by 
three  and  three-quarter  inches,  although  it  has  evidently  been  cut 
down  a  little,  some  time,  in  binding. 

That  it  is  the  first  English  book  on  the  subject  appears  from 
the  author's  own  statement  in  the  preface,  addressed:  "To  my 
Dear  Country-men,"  as  follows: 

"I  thought  therefore  that  nothing  would  be  more  acceptable  to 
my  country-men  than  a  discourse  in  this  kind  of  learning,  the 
rather  because  no  man's  pen  amongst  us,  has  been  employ'd  on 
this  subject  before." 

The  next  English  book  on  Corporations  was  published  anonym- 
ously in  Londcm  in  1702.  It  is  sometimes  called  the  first  book  in 
English  on  this  subject,^  but  in  the  preface  the  author  says  that 
Sheppard's  is  the  only  one  previously  written,  and  he  plumes  him- 
self on  having  so  much  more  to  say : 

"I  remember  not  any  Treatise  designedly  written  on 
this  Subject  except  a  little  Duodecimo  by  Mr.  Sheppard, 
which  extends  not  to  the  fortieth  part  of  the  matters 
relating  to  Corporations."' 

Sheppard's  book  is  now  very  rare.  It  seems  to  have  dropped 
out  of  sight  during  the  last  two  centuries.  Enquiry  for  it  of  the 
various,  great  libraries  in  Boston,  Cambridge,  New  York,  Albany 
and  Washington  has  failed  to  bring  a  copy  to  light. 

Sheppard  is  better  known  as  the  author  of  "The  Touchstone  of 
Common  Assurances,"  published  in  London  in  1641.  This  work, 
with  its  quaint,  happy  title,  is  not  included  in  the  list  of  twenty-four 
books  written  by  Sheppard,  in  the  Dictionary  of  National  Biog- 
raphy. In  the  preface  to  the  fourth  edition  the  editor,  Edward 
Hilliard,  says: 

"For  a  long  time  the  Touchstone  lay  on  the  stalls  of 
the  second-hand  booksellers  in  Moorfields,  unnoticed  and 

*2  Harv.  Law  Rev.  no,  note :  "This  is  the  first  English  book  wholly  de- 
voted to  the  subject  of  Corporations." 

*The  Diet,  of  Nat.  Biog.  speaks  of  Sheppard's  book  as  an  octavo.  Were 
there  two  editions  ? 
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of  no  rq)Ute.    The  late  Lord  Chief  Justice  Willes*  was  the 

person  who  rescued  it  from  unmerited  neglect,  by  the 

high  character  he  gave  it  in  the  court  where  he  presided. 

Tho'  this  treatise  bears  the  name  of  Sheppard,  yet  doubts 

have  arisen  whether  it  be  really  his  performance.    *    *    * 

A  note  by  a  conveyancer,  Booth,  in  a  copy  of  the  Touch- 

stcHie  reads :    'No  part  of  this  book  is  Sheppard's  but  the 

title;  for  it  was  originally  wrote  by  Justice  Doderige, 

whose  library  Sheppard  purchased,  where,  among  other 

books,  he  found  the  original  manuscript  of  this  treatise, 

and  afterwards  published  it  as  his  own.    Sir  Creswdl 

Levinz  had  seen  the  manuscript  in   Justice  Doderige's 

hands  and  from  him  Mr.  Pigott,  who  was  my  author,  had 

this  information.' " 

But  this  story,  as  well  as  the  oblivion  into  which  all  of  Shep- 

pard's  law  bodes  fell,  may  have  resulted,  as  stated  by  AUibone, 

from  the  fact  that  he  was  an  ardent  Cromwellian.    It  may  be  that 

the  manuscript  seen  in  Justice  Doderige's  hands  was  Sheppard's 

own  manuscript 

"In  the  first  publication  of  this  work  Mr.  Sheppard  is  accused 
of  having  assumed  the  laurels  that  belcHiged  to  another,  for  this 
excellent  treatise  is  said  to  have  been  compiled  by  Joseph  Dod- 
deridge;  yet  notwithstanding  this  conjecture,  it  is  to  be  observed 
that  g^eat  part  of  the  Touchstone  is  founded  upon  the  authority  of 
Co.  Lit.  which  was  first  published  in  1628  (4  Car.  i)  the  year  that 
Judge  Dodderidge  died,  and  that  in  all  the  other  works  ascribed  to 
him"  (Dodderidge)  "there  does  not  occur  a  single  reference  to  that 
work.  It  is  further  observable  that  in  the  Touchstone,  pp.  67,  166, 
266  and  239,  references  occur  to  Cases  in  5  and  6  Car.  i,  and  also, 
in  the  edition  of  1648,  to  Cases  in  23  Car.  i."' 

^In  Roe  vs.  Tranmer,  2  Wils.  Rep.  75  at  78  in  1757— the  Chief  Justice 
said :  "I  rely  much  on  Sheppard*s  Touchstone  of  Common  Assurances,  82,  83 
(which  is  a  most  excellent  book)  •  •  •  **  It  is  remarkable  that  this  mild  enco- 
mium should  have  rescued  the  book  from  oblivion  after  more  than  a  century's 
nesJect. 

"The  favorable  opinion  expressed  of  this  work  by  Chief  Justice  Willes,  led 
to  five  successive  editions,  and  they  experienced  extensive  and  rapid  sales.'^ 
By  Richard  Preston  in  his  "Address  to  the  Reader  ^  prefixed  to  the  seventh 
edition  of  the  "  Touchstone  **  in  1820,  p.  IV.,  I  cannot  agree  with  this  learned 
writer  that  Doddridge  is  "now  confessedly  its  author .''    See  below. 

sA  Short  View  of  Legal  Bibliography,  244— by  Richard  WhaUey  Bridge- 
man,  London,  1807. 
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Sheppard  also  wrote  ^'A  Grand  Abridgment  of  the  Common  and 
Statute  Law  of  England." 

"Though  not  disreputable  in  its  execution,  it  scarcely 
struggled  into  existence  against  the  superior  work  of  Lord 
Chief  Justice  RoUe/'* 
Surely  the  first  English  book  on  the  law  of  Corporations,  writ- 
ten by  so  eminent  a  writer,  one  who  also  had  charge,  as  clerk,  of 
the  issuance  of  all  municipal  corporations,  deserves  examination 
and  recognition.    It  is  strange  that  this  book  should  have  been  so 
forgotten.    It  seems  to  have  been  unknown  to  the  writers  on  this 
branch  of  law,  or  it  has  been  ignored  by  them,  since  the  cursory 
reference  to  it  in  the  preface  to  the  anonymous  bode  on  corporations 
published  in  1702.    The  title  page,  in  the  quaint  style  of  that  period, 
is  as  follows : 

OF 

CORPORATIONS, 
Fraternities, 

AND 

GUILDS, 

OR,  a  Discourse,  wherein 

THE  LEARNING 

of  the  LAW  touching  Bodies-PoliHque  is 

unfolded,  shewing  the  USE  and  NECESSITY 

of   that  INVENTION,   the  ANTIQUITY, 

various  Kinds,  Order  and  Government  of  the 

same. 

Necessary  to  be  known  not  cmly  of  all  Members 

and  Dependants  of  such  Bodies ;  but  of  all 

the  professors  of  our  Common  Law. 

WITH 

FORMS  and  PRESIDENTS, 

OF 

Charters  of  Corporation 

By  William  Shepheard,  Sergeant  at  Law. 

London,  Printed  for  H.  Twyford,  T.  Bring 

and  /.  Place;  and  are  to  be  sold  at  their 

Shops  in  Vine-Court,  Middle-Temple, 

at  the   George  in  Fleet-Street, 

and  at  Furnivafs  Inne-Gate 

in  Holbome,   1659. 

'By  Judge  Story  in  a  review  of  Dane*s  Digest  in  the  North  American  Rev. 
no.  411.,  July,  1826,  p.  6. 
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The  list  of  Contents  is  as  follows : 
"Sect.  I.    What  corporation  is,  and  the  kinds  thereof. 
Sect.  II.    Who  may  make  it,  and  how  it  is  made. 
Sect.  III.    What  persons  may  be  Incorporated. 
Sect.  IV.    By  what  name  such  persons  may  be  Incorporated. 
Sect  V.    In  what  place  a  Corporation  may  be  made. 
Sect.  VI.    By  what  words  a  Corporation  may  be  made. 
Sect.  VII.    The  Charter  for  Corporations  divided  in  two  parts 

and  opened. 
Sect.  VIII.    What  Ordinances  a  Corporation  may  make. 
Sect.  IX.    The  nature  of  a  Corporation.    And  what  it  may  have, 

hold  and  do.    And  how." 

This  part  of  the  book  consists  of  129  pages.    It  is  followed  by 

THE 

FORMES 

AND. 

PRESIDENTS 

OF 

CHARTERS; 

Concerning 

CORPORATIONS 

WITH 

The  Chief  Matters  that 

are  usually  contained  in 

them. 

LONDON 

Printed  by  J.  Streater,  for  Thomas  Dring 

and  H.  Twyford,  MDCLIX. 

The  paging  is  continuous  and  ends  with  page  187.  The  book 
treats  of  municipal  corporations  principally,  but  it  treats  indiffer- 
ently, as  the  title  states,  of  corporations,  fraternities  and  guilds, 
thus  plainly  indicating  that  even  so  late  as  1659  the  distinctions 
between  them  were  imperfectly  realized. 
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On  page  2  he  gives  the  artificial  classification  of  corporations 
that  still  unfortunately  obtains/  (sole  and  aggregate,  ecclesiastical 
and  lay,  eleemos)mary  and  civil,  etc.). 

At  page  3  Sheppard  says : 

"So  also  the  Parishioners  or  Neighbours  in  a  Parish,  Village, 
or  Town,  and  the  Church-wardens  of  every  Parish:"  (for)  "some 
purposes  are  in  the  eye  of  the  Law  corporations,  aggregate  of  many 
persons,^'  failing  to  distinguish  between  true  corporations  and  bodies 
that  have  fallen  out  of  the  ranks  in  the  march  that  has  resulted  in 
incorporation— or  perhaps  it  would  be  more  accurate  to  say  that 
even  in  Sheppard's  day,  towns  were  not  to  be  ccmsidered  corpora- 
tions, any  more  than  were  parishes,  villages,  or  the  church-wardens 
of  every  parish.  Unfortunately  this  confusion  and  uncertainty  still 
exist  in  the  text  books  and  authorities  and  is  due  to  want  of  knowl- 
edge of  the  origin  of  municipal  corporations.  Thus,  in  Beardsley 
vs.  Smith,  16  Conn.  368,  the  land  of  the  town  treated  as  an  inde- 
pendent political  unit.  Church,  J.,  in  the  opinion,  at  p.  376,  speaks 
of  towns  and  cities  as  "municipal  or  quasi  corporations."  On  the 
other  hand,  the  recognition  of  towns  as  corporations  in  themselves, 
not  dependent  upon  any  external  authority  as  their  source,  is  ad- 
mitted by  Shaw,  C.  J.,  in  Overseers  of  the  Poor  of  Boston  vs.  Sears, 
22  Pick.  122  at  130: 

iThe  artificial  character  of  this  classification  is  well  pointed  out  in  2  Hanr. 
Law  Rev.  105. 

"  The  most  striking  peculiarity  found  on  first  examination  of  business  cor- 
porations is  the  fact  that  different  kinds  of  corporations  are  treated  without 
distinction  as  if  the  same  rules  were  applicable  to  all  alike.  Subdivisions  into 
special  kinds  are  indeed  made,  but  the  classification  is  based  upon  difiFerences 
of  fact  rather  than  on  difiFerences  in  legal  treatment  Thus  corporations  are 
divided  into  sole  and  aggregate.  Again  they  are  divided  into  ecclesiastical  and 
lay,  and  lay  corporations  are  again  divided  into  eleemosynary  and  civil.  But 
the  division  having  been  made,  the  older  authorities,  (e.  g.  Coke,  in  Sutton*s 
Hospital  Case,  10  Rep.  i  ;  The  Law  of  Corporations,  i  Blacks.  Com.  ch. 
xviii ;  Kyd  on  Corporations)  proceed  to  treat  them  all  together,  now  and 
then  recording  some  minor  peculiarity  of  a  corporation  sole  or  of  an  ecclesi- 
astical corporation  with  one  member  capable.** 

The  result  has  been  the  obscuring  of  the  true  difiFerences  between  the 
really  difiFerent  kinds  of  corporations  and  a  failure  to  adopt  some  system  of 
classification  based  upon  those  real  difiFerences. 
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"Towns  were  of  themselves  corporations  having  per- 
petual succession,  consisting  of  all  persons  inhabiting  within 
certain  territorial  lines/'  * 
Sheppard's  definiticm  of  "corporation"  is  broad  enough  to  in- 
clude all  corporations  and  all  kinds  of  corporations,  without  refer- 
ence to  their  origin.    Page  i,  he  says :    **  A  Corporation  or  an  In- 
corporation (which  is  all  one)*    is  a  body  in  fiction  of  Law,  or  a 
body  Politick  that  endureth  in  perpetual  succession." 

This  is  broad  enough  to  include  the  numerous  corporations  in 
England  that  are  commonly  said  to  be  corporations  by  prescription, 
although  many  of  them  have  numerous  charters,*  some  of  which 
even  antedate  the  time  of  legal  memory,  1189.* 

It  is  even  broad  enough  to  include  the  self-created  corporations 
already  then  to  be  found  in  the  American  Colonies'      In  New 

^  '*  The  manor  and  the  township  are  the  children  of  the  village  community. 
Under  the  feudal  system,  the  former,  in  England,  has  taken  on,  or  has  had 
conferred  upon  it,  the  essential  parts  of  the  older  organization  and  has  left  the 
latter  almost  devoid  of  vitality.  But  when  the  English  settlers  brought  over 
to  New  England,  and  there  established  their  system  of  town  government,  with- 
out also  establishing  manors  and  lords  of  manors,  they  deprived  their  system 
of  that  element  that  had  contributed  to  its  decay  in  England.  I  am  therefore 
inclined  to  attribute  the  success  of  town  government  in  New  England  to  its 
perfect  democracy— its  omission  of  the  aristocratic  element  under  which,  in 
England  the  lord  of  the  manor  had  absorbed  the  essential  parts  of  the  older 
organization,  the  village  community." 

(The  Literature  of  Local  Institutions,  Gomme;  1886,  p.  171.)  See  also 
Johns  Hopkins  Univ.  Studies,  Ed.  by  Adanis,  Scries  I— II— III— IV— VII, 
etc.,— for  studies  of  the  beginnings  of  government,  especially  of  local  self- 
government,  in  the  American  Colonies.  American  lawyers  and  courts  too  often 
fail  to  apply  the  teachings  therefrom  to  be  derived,  because  they  cannot  find 
them  in  the  reported  cases. 

*  IncarporaHon,  the  process  or  means  whereby  a  corporation  is  formed, 
and  its  final  state,  as  distinguished  from  Corporation^  the  artificial  legal  entity 
thus  formed, was  evidentiy  a  distinction  unknown  to  our  author.  His  titie  page 
speaks  of  *' Forms  and  Presidents  of  Charters  of  Corporations"  where  we 
should  speak  of  **  Charters  of  Incorporation.'* 

*  Touro  with  8  charters  (Rep.  of  1835  on  the  Mun.  Corps,  of  Eng.  &  Wales* 
655.    Plympton  Earle  with  10  charters  (do.  599). 

«  Beverly,  with  charters  from  the  Archbishop  of  York,  confirmed  by  Hen.  I 
(iioo  to  ZZ55)  and  Hen.  II  (1x54-1x89).     Merewether  &  Stephens,  391. 

*  i.  e.,  Plymouth,  settied  in  1620 ;  Salem,  in  1625 ;  Hartford,  Windsor  and 
Wethersfield,  ini636;  Providence,  in  1636 ;  Portsmouth,  R.  I.  in  1637;  New- 
port, R.  I.,  in  1638 ;  Exeter,  N.  H..  in  1639;  Dover,  N.  H.,  Hampstead,  N.  H. 
and  many  others. 
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England  these  self-constituted  towns  were  the  units  of  the  political 
system  then  taking  shape.  They  were  recognized  by  common  con- 
sent and  finally  by  the  colonial  general  assemblies  or  l^slatures.* 
The  l^slatures  did  not  create  these  towns ;  they  created  themselves 
and  were  afterwards  acknowledged  by  the  legislature.'  Yet  so 
eminent  an  authority  as  Maitland'   says: 

"Ignorant  men  on  board  the  'Mayflower*  may  have 
thought  that  in  the  presence  of  God  and  of  one  another, 
they  could  covenant  and  combine  themselves  together  into 
a  'civil  body  politic'  Their  descendants  know  better.  A 
classical  definition  has  taught  that  "a  corporation  is  a 
franchise;"  and  a  franchise  is  a  part  of  the  State's  power 
in  the  hands  of  a  subject  (Kent,  Commentaries^  Lect.  33) ; 
'A  Corporation  is  a  franchise  possessed  by  one  or  more 
individuals,  who  subsist  as  a  body  politic  under  a  special 
denominaticm,  and  are  vested  by  tiie  law  with  the  cacpsxiXy 
of  perpetual  succession,  and  of  acting  in  several  respects 
as  a  single  individual.^  In  its  most  extensive  sense  it' 
(franchise)  'expresses  every  political  right  which  can  be 
enjoyed  or  exercised  by  a  freeman :  in  this  sense,  the  right 
of  being  tried  by  a  jury,  the  right  a  man  may  have  to  an 
office,  the  right  of  voting  at  elections,  may,  with  propriety, 
be  called  franchises ;  and  in  this  sense,  the  right  of  acting 
as  a  corporation  may  be  called  a  franchise,  existing  col- 
lectively in  all  the  individuals  of  whom  the  corporation  is 
composed ;  in  this  sense,  and  in  this  sense  alone,  'the  fran- 
chise of  being  a  corporaticm,'  can  have  any  precise  mean- 
ing.'" 
These  words  seem  to  have  been  written  as  if  in  reply  to  Kent: — 

^  Overseers  of  the  Poor  of  Boston  vs.  Sears,  23  Pick.  122  (1839).  See  the 
instructive  opinion  by  Shaw,  C  J. 

'  The  two  self-created  towns  in  Rhode  Island  on  the  island  of  Aquidneck, 
without  any  authority  except  of  their  own  action,  with  no  patent  from  England, 
and  with  no  tide  to  the  soil  except  what  they  bought  of  the  Indians,  at  a 
"  General  Court  of  Elections  '*  held  at  Portsmouth  in  164 1,  united  and  formed 
themselves  into  a  state,  using  that  very  term  and  adopting  a  state  seal  (x  R.  I. 
Col.  Recs.  xi2-*ix5o).  When  Channing  (United  States  of  America,  1897,  p. 
37)  said,  "  Strong  as  was  town  organization,  it  was  not  older  than  the  central 
governments,  and  it  cannot  be  said  that  the  State  was  founded  on  the  towns,** 
he  could  not  have  had  these  facts  in  mind. 

*  Political  Theories  of  the  Middle  Ages,  Otto  Gierke,  translated  by  Fr. 
W.  Maitiand,  in  his  introduction,  xxxi. 

^But  see  i  Kyd  on  Corps.  14. 
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"To  be  a  subject  born,  and  to  have  Liberty  and  Privilege  of  a 
Freeman,  and  no  Villain,  is  a  great  Franchise;  and  therefore  in 
Lawy  when  a  Villain  is  made  free,  we  say  he  is  Infranchised,  he 
hath  the  Franchise,  Liberty  and  Priviledge  of  being  a  Freeman." 
— ^By  Pollexfen  in  the  case  of  the  Quo  Warranto  against  the  City 
of  Lond<Mi,  London,  1696,  p.  97. 

Classic  though  it  be,  the  definition  is  not  broad  enough  to  include 
all  corporations,  i.  e.,  lands  with  certain  bounds  may  be  incor- 
p(»ated  and  there  may  not  be  an  individual  within  those  bounds. 
There  are  therefore  no  "individuals  possessing  franchises"  in  such 
a  corporati<Mi.  After  the  suppression  of  the  monasteries  by  Henry 
VIII,  there  were  no  "individuals  possessing  franchises"  yet  the 
corporations  were  still  in  existence,  although  it  was  assumed  they 
were  defunct. 

Such  strict  adherence  to  a  formal  definition  is  also  in  conflict 
with  what  the  same  learned  writer,  Maitland,  says  further,  in  the 
same  Introduction  at  p.  34,  speaking  of  Anglo-Sax<m  or  Teutonic 
local  self-government: 

"And  do  you  not  think  that  some  part  at  least  of  the 
appalling  mess — forgive  us — ^the  appalling  mess  that  you 
made  of  your  local  self-government,  was  due  to  a  bad 
foreign  theory  which,  coupling  corporateness  with  princely 
privilege,  refused  to  recognize  and  foster  into  vigor  the 
bodileness  that  was  immanent  in  every  English  township, 
in  every  rural  Gemeinde?  *  *  *  that  fatal  blunder — 
from  which  some  of  your  less  pedantic  kinsmen  in  the 
col<mies  kept  themselves  free  when  they  suffered  'the 
New  England  town'  to  develop  its  inherent  corporateness." 
(Page  38)  :  "What  is  more,  many  foreign  lawyers  are 
coming  to  the  conclusion  that  in  these  days  of  free  asso- 
ciaticm,  if  a  group  behave  as  a  corporaticm,  the  courts  are 
well  nigh  compelled  to  treat  it  as  such,  at  least  in  the 
retrospect.  It  is  strongly  urged  that  in  such  cases  injustice 
will  be  done  unless  corporateness  is  treated  as  matter  of 
fact,  and  American  courts  have  made  large  strides  in  this 
direction." 
Now,  as  if  in  fulfillment  of  these  prophetic  words,  comes  the 
decision  in  the  House  of  Lords  that  a  registered,  voluntary  assoda- 
tioD  may  be  sued  as  a  body  corporate/ 

iTaff  Vale  Railway  vs.  Amalgamated  Soc.  of  Railroad  Servants,  L.  T.  R. 
July  sa,  1901,  p.  698. 
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In  the  Dartmouth  Collie  cases,*  Marshall,  C.  J.,  gives,  in  terse 
form,  the  often  quoted  definition  of  a  corporation,  as : 

"An  artificial  being,  invisible,  intangible  and  existing 
only  in  contemplation  of  law/' 

But  this  is  not  broad  enough  to  include  the  many  municipal 
corporations  that  long  existed,  both  in  England  and  in  the  American 
colonies,  before  they  received  legal  recognition.  Our  division  of 
corporations  into  those  de  jure  and  those  de  facto  is  a  recognition 
of  this,  and  a  complete  definition  of  ''Corporation''  must  be  broad 
enough  to  include  all  corporations,  as,  for  instance,  "an  imaginary 
or  fictitious  perdurable  entity,  finally  recognized  by  the  law."  If 
we  attempt  a  more  precise  definition  we  find  that  our  precision  will 
exclude  some  recognized  kind  of  a  corporation. 

For  further  definitions,  none  of  which  are,  however,  satisfactory, 
see  I  Kyd  on  Corps.,  1 3 ;  Angell  &  Ames  on  Corps.,  sees.  1-2 ;  Dillon 
on  Mun.  Corps.,  sees.  18-19-20,  4th  ed. ;  Morawetz  on  Priv.  Corps., 
sees.  I  to  7,  and  others. 

The  curious  scholastic  reasoning  in  2  Bulstrode  233  (1614)'  is 
responsible  for  the  misleading  metaphysical  doctrine  that  corpora- 
tions have  no  souls,  from  which  was  drawn  the  conclusion  that  a 
corporation  cannot  commit  a  trespass,  cannot  be  guilty  of  treason, 
etc.  But  why  was  it  not  held  equally  logical  to  conclude  that  a 
corporation  cannot  promise  and  therefore  cannot  enter  into  a  con- 
tract? 

It  would  be  equally  correct  (and  equally  childish)  to  reason  that 
none  can  create  bodies  but  God,  but  the  King  creates  corporations, 
therefore  they  have  no  bodies.  Therefore  a  corporation  has  no  soul 
nor  body.  Having  no  soul  nor  mind,  it  can  do  nothing  requiring 
the  exercise  of  mental  powers ;  having  no  body  it  can  have  no  mem- 
bers and  can  do  nothing  requiring  the  exercise  of  physical  powers. 
It  has  no  arms,  no  hands,  etc.  It  cannot  sign  a  deed  nor  aflSx  the 
corporate  seal ;  nor  can  it  express  its  intention  to  have  these  things 
done  for  it.     It  cannot  do  anything. 

On  a  par  with  this  reasoning  is  that  of  Sir  George  Treby  and 
Mr.  PoUexfen  (both  afterwards  judges)  in  Quo  Warranto  against 
the  City  of  London,  that  as  a  corporaticxi  is  an  invisible  body,  it 
cannot  be  sued."     Such  are  some  of  the  absurd  results  of  the 

^  4  Wheaton,  518  at  636. 

*"None  can  create  souls  but  God,  but  the  King  creates  them"  (corpon« 
tioDs)  "and  therefore  they  have  no  souls.'* 
*Merewether  &  Stephens,  1802. 
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following  out  to  their  logical  conclusions  the  scholastic  reasoning 
of  past  ages.^ 

The  truth  is  that  corporations  act  both  as  to  mental  and  physical 
concerns,  through  agents  thereunto  appointed  by  charter  or  other- 
wise. It  follows  that  a  corporation  should  be  held  liable  for  its 
acts,  mental  or  physical,  material  or  immaterial,  done  by  its  agents, 
acting  within  the  scope  of  their  authority,  or  if  the  corporation 
authorized,  directed,  assented  to  or  ratified  such  acts. 

If  any  force  is  to  be  given  to  such  reasoning  as  that  in  Bulstrode, 
repeated  by  Coke  in  the  case  of  Sutton's  Hospital,'  instead  of 
ccMning  to  the  conclusion  that  a  corporation  has  no  soul,  it  would 
be  more  correct  to  ccxiclude  that  a  corporation  is  nothing  but  a  soul, 
it  being  an  immaterial  entity,  a  persona  Acta.  Certainly  it  has  no 
body — ^an  immaterial  body  is  an  absurdity  beyond  our  compre- 
hension. 

"The  core  of  the  matter  seems  to  be  that  for  more  or  less  numer- 
ous purposes,  some  organized  group  of  men  is  treated  as  a  unit 
which  has  rights  and  duties  other  than  the  rights  and  duties  of 
all  or  any  of  its  members."* 

^"We  now  begin  to  hear  a  dogma  (of  which  all  English  lawyers  know  a 
vulgar  version)  that  the  universitas  can  be  punished  neither  in  this  world  nor  in 
the  next,  for  that  it  has  no  soul  nor  body'*  (Pollock  &  Maitland,  i  Hist.  Eng. 
Law,  477.)  Not  until  1842  was  it  finally  setded  in  England  that  a  corporation 
can  commit  a  tresnass.    (Maund  vs.  Mon.  Canal  Co.,  4  H.  &  G.  452).'* 

But  see  i  Kya  on  Corps.,  223. 

Grant  on  Corps.,  278,  commenting  on  Maund  vs.  Mon.  Canal  Co.,  cites 
several  cases  from  the  Year  Books  holding  corporations  liable  for  trespass— >of 
course  these  decisions  are  inconsistent  with  the  reasoning  of  their  time,  but  as 
Grant  well  says ;  it  being  established  that  case  would  lie  against  a  corporation, 
it  is  remarkable  that  any  doubt  should  ever  have  been  felt  as  to  trespass. 

A  corporation  is  but  a  name.    Y.  B.  21  Ed.  IV.  F.  13— pi.  4. 

A  corporation  is  but  a  person.    Y.  B.  32  H.  VI.  F.  9 — pi.  13. 

Combming  the  two,  P.  &  M.  say;  (i  Hist.  Eng.  Law.  474)  "  It  is  at  once  a 
person  and  yet  but  a  name ;  in  short  it  is  a  persona  ficta.** 

•  10  Rep.  253. 

*  P.  &  M.,  Hist  Eng.  Law,  488.  It  does  not  require  a  group  of  men, 
however,  to  constitute  a  corporation.  As  before  stated,  p.  267,  land  within 
certain  stated  bounds  may  be  made  a  corporation,  and  there  may  not  be  an 
inhabitant  within  those  bounds.  There  may  even  be  a  corporation  without 
land  or  members,  i.  e.^  if  an  earthquake  should  swallow  all  the  land  of  an 
incorporated  town  or  city  with  all  its  inhabitants,  the  corporation  would  stiU 
contmue.  But  Angell  &  Ames  on  Corps.,  sec.  768,  p.  800,  loth  ed.  (1875), 
still  maintain  that  a  corporation  is  dissolved  by  the  death  of  all  its  members, 
citing  several  authorities  and  decisions  in  support  of  the  proposition.  Surely 
this  is  inconsistent  with  the  modem  idea  of  a  corporation  as  a  persona  ficta 
that  exists  independentiy  of  the  existence  of  its  members.  And  here  again 
we  run  across  the  difficulty  of  attempting  to  adopt  a  rule  applicable  to  all 
kinds  of  corporations  alike,  for  this  mode  of  dissolution  cannot  apply  to 
pecuniary  or  business  corporations.  'The  shares,  being  property,  pass  by 
assignment,  bequest  or  descent,  and  must  ever  remain  the  property  of  some 
persons,  who,  of  necessity,  must  be  members  of  the  corporation  as  long  as  it 
may  exist." — (By  Morton,  J.,  in  Boston  Glass  Manufactory  v.  Langdon,  34 
Pick.  49  at  S^- 
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This  was  adumbrated  in  the  cases  of  the  men  of  Dale^  and  of  the 
men  of  Islington.* 

It  must  be  ever  borne  in  mind  that  "frcxn  the  time  of  the  Nor-- 
man  Conquest  and  downwards,  the  Cities  and  Towns  of  Engkmd 
were  vested  either  in  the  Crown  or  else  in  the  Clergy,  or  in  the 
Baronage  or  great  men  of  the  Layety.  That  is  to  say,  the 
King  was  immediate  Lord  of  some  Towns,  and  Particular  Persons 
either  of  the  Clergy  or  Layety  were  immediate  Lords  of  other 
Towns."* 

In  the  first  case  we  read :  "Nota,  que  f ut  tenue  en  le  Common 
Bank  que  si  le  Roy  done  en  fee  ferme  ^obis  homimbus  vUlae  de 
Dale,  que  le  corporation  est  bon."  In  the  second  case:  "It  was 
holden  for  law  in  the  Star  Chamber  by  Bromeley,  Chief  Justice, 
Sir  John  Baker  and  others,  that  if  the  queen  at  this  day  would  grant 
land  by  her  charter  to  the  good  men  of  Islington,  without  saying 
to  have  to  them,  their  heirs  and  successors,  rendering  a  rent,  this 
is  a  good  corporation  forever  to  this  intent  alone,  and  not  to  any 
other,  etc.  But  then  it  seems  they  are  only  tenants  at  will :  and  if 
the  queen  release  or  grant  to  them  the  said  rent  and  fee-farm,  it 
should  seem  the  corporation  is  dissolved  ipso  facto,  for  the  rent  and 
farm  was  the  cause  which  enabled  the  corporation,  etc.  Ideo 
quaere."  * 

Charters  of  the  same  nature  as  these  had  long  been  granted  by 
lords  of  manors,  both  lay  and  ecclesiastic,  and  by  King^  holding 
manors  as  of  their  own  demesne.* 

1  Y.  B.  7  Ed.  IV,  Tr.  Term  7  (1468).  Shep.  on  Corps.  32. 

*  Dyer,  zoo  (15^3).  Shep.  on  Corps.  36.  Notice  the  dates.  The  latter  case, 
85  years  later  in  point  of  time,  reiterates  the  principle  of  the  first  one.  Had  no 
more  definite  conception  of  mcorporation  arisen  m  all  these  vears?  Notice 
too  that  in  both  cases  there  is  no  mention  of  either  *  heirs  *  or  ^successors'  of 
the  grantees.  If  there  was  incorporation  without  either  word,  why  the  long 
dispute  afterwards,  and  contention  that  there  can  be  no  incorporation  without 
the  magical  word  *  successors '  ? 

*  Madox,  Firma  Burgi,  4. 

^  This  shows  how  essential  to  the  idea  of  municipal  incorporation  fee-farm 
rent  was  deemed. 

*  See  the  many  cases  cited  in  "  The  Origin  of  Municipal  Incorporation  in 
England  and  in  the  United  States,"  by  Amasa  M.  Eaton  in  the  Annual  Pro- 
ceedings of  the  Am.  Bar  Assn.  1002— i.  e.,  to  Newport  in  Pembrokeshire  in 
1192  by  Nichols,  son  of  the  lord  of  the  barony  of  Kames  (Rep.  on  Mun.  Corps, 
of  1835— Touro,  do.  655) ;  to  Kilkenny  in  Ireland  by  the  Earl  of  Pembroke  in 
ii8q  (M.  &  S.  3S9);  to  Durham,  between  1189  and  1199  by  Hugh  Pudsie, 
Bisnop  of  Durham  (M.  &  S.  365) ;  to  Whitby  by  the  abbot,  confirmed  by  King 

John  (M.  &  S.  388) ;  to  Clitnroe  by  the  Earl  of  Lincoln,  confirmed  in  1220 
ty  Ed  I.  (M.  &  S.  545);  to  Newport  by  the  Earl  of  Devo^  between  1154  and 
1189  confirmed  by  the  Countess  of  Devon,  between  1327  and  1377,  confirmed  26 
Ed.  III.  (M.  &  S.  771) :  to  Tenby  bv  William  de  Valencia  and  the  Countess 
Johanna  his  wife,  by  Aldomar  de  Valencia,  confirmed  by  Lawrence  de  Has^ 
ings.  confirmed  by  Ed.  III.  and  Rich.  II.  The  borough  was  formally 
incorporated  hy  Ehz.  in  1581  (M.  &  S.  817  and  818) ;  to  Plympton  Earle  bv  the 
Earl  of  Devon  m  1241,  the  Countess  of  Devon,  incer,  Ump,^  13  Ed.  III.  (1339)  and 
seven  later  charters  (Rep.  on  Mun.  Corps.  596)  etc.,  etc. 
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If  charters  of  this  description  issued  by  the  King  in  the  exercise 
of  his  royal  prerogative,  were  finally  deemed  by  the  courts  to  have 
incorporated  the  grantees,  then  the  same  kinds  of  charters  issued 
by  lords  of  manors  must  equally  be  deemed  to  have  incorporated 
the  grantees,  and  no  one  has  ever  doubted  the  validity  of  such 
incorporation  by  lords  of  manors. 

Charters  of  this  kind  issued  by  lords  of  manors,  were  afterwards 
confirmed  by  the  King^  and  charters  of  the  same  kind  issued  by 
the  King  were  occasionally  confirmed  by  the  lord  of  the  manor.' 

When  James  II,  in  dire  straits  for  money,  without  again  sum- 
moning Parliament,  resorted  to  Quo  Warranto  against  the  Municipal 
Corporations  of  the  realm,  in  order  to  ccxnpound  for  a  partial 
restoration  of  their  rights  upon  payment  of  a  higher  fee-farm  rent 
or  a  large  sum  by  way  of  fine,  it  never  occurred  to  any  of  the 
favoring  sycophants  and  servile  lawyers  and  judges  about  him, 
that  these  municipalities  were  not  true  corporations  and  hence  were 
liable  to  forfeiture,  under  decree  in  Quo  Warranta 

Sheppard's  test  of  corporateness,  irrespective  of  its  origin,  is 
a  broad  one.    After  defining  ^'corporation,"  he  says  (page  3)  : 

"Or,  it  is  of  many  persons  together.  So  Majors*' 
(Mayors)  "and  Commonalities,  and  all  such  kind  of  cor- 
porations: Masters  and  Fellows  of  Colleges:  and  scxne 
Guardians  and  Masters  of  Hospitals:  and  divers  others, 
where  the  succession  is  in  many  persons,  are  said  to  be  a 
body  politick,  so  also  the  Parishioners  or  Neighbors  in  a 
Parish  or  Village  or  Town  and  the  Church  wardens  of 
every  Parish"  (for)  "some  purposes  are  in  the  eye  of  the 
Law,  Corporations  aggregate  of  many  persons."' 

^  i.  e.,  See  the  instances  above  cited,  with  many  others  in  "  The  Origin  of 
Municipal  Incorporation,**  etc.,  above  cited. 

*i.  e..  In  1527  Arthur  Plantagenet,  Viscount  Leslie,  vice-admiral  of 
England,  redting  former  grants,  including  one  from  William  de  Montacute, 
confirmed  by  Hen.  VIII.,  gave  a  charter  to  Poole,  ratifying  and  confirming  all 
former  grants  (M.  &  S.  11 25). 

•  t  Various  enquiries  and  remarks  suggest  themselves  here :  how  can  many 
of  these  be  considered  corporations  in  the  eye  of  the  law  unless  the  law 
ignores  its  own  doctrine  that  only  the  King  can  incorporate  ?  Can  it  be  that  so 
late  as  1659  when  Sheppard  wrote,  the  law  considered  all  these  incongruous 
concerns  as  corporations?  In  the  march  towards  incorporation,  most  of  them 
have  since  dropped  by  the  wayside.  The  wonder  is  that  even  then,  some  of 
them  were  considered  as  being  in  the  procession. 
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At  page  4  our  author  continues : 

''And  so  we  say:    A  corporation  is  a  body  politick, 
Authorized  by  the  Lord  Protector's  Charter,  to  have  a 
Common  Seal,  Head  Officer  and  Members;  all  of  which 
together  are  able  by  the  Common  consent,  to  grant,  give, 
receive  or  take  anything  within  the  Compass  of  their  Char- 
ter or  to  sue  and  be  sued,  as  any  one  man  may  do,  or  be. 
Or  they  are  said  to  be  an  Assembly  or  Commonalty  of 
many  men  gathered  or  joyned  together  in  a  City,  Town  or 
Borough  into  one  Fellowship,  Brotherhood  or  Mind,  by 
mutual  consent,  to  support  the  Common  Charge  each  of 
other,  and  to  live  under  such  laws  as  they  shall  agree  upon 
to  make,  to  be  governed  for  their  mutual  good  and  advan- 
tage in  a  perpetual  succession/' 
But  surely  he  cannot  mean  that  there  is  no  good  incorporation 
except  by  the  Lord  Protector's  Charter  (or  the  King's)  for  no  one 
pretends  that  some  of  the  bodies  mentioned  above,  as  cited  from  page 
3  of  his  book,  have  charters  of  corporation  from  any  one.    And  if  an 
assembly  of  those  gathered  or  joined  together  in  a  town  or  borough 
into  one  fellowship  constitute  a  corporation,  it  is  to  be  noted  that 
this  is  not  so  broad  as  the  definition  on  page  3,  as  it  excludes  parish- 
ioners or  neighbors  in  a  parish  or  village  and  the  church-wardens  of 
every  parish,  by  including  only  those  who  join  tog^ether  in  a  town 
or  borough. 

Following  Coke,  in  his  many  inaccuracies  in  the  case  of  Sutton's 
Hospital,  10  Rep.  i,  our  author,  pages  6,  7  and  8,  says  that  a 
corporation  may  be  made  in  four  ways: 

"i.  By  the  Common  Law ;  so  the  King  was  and  Lord 
Protector  is,  and  many  others  are  Bodies  Politick. 

2.  By  authority  of  Parliament;  so  the  CoU^fe  of 
Physicians  in  14  H.  8.  Chap.  5,  was  made  a  Corporation : 
And  so  Sutton's  Hospital  was  intended  to  be  made. 

"3.  By  prescription.  That  which  hath  been  and  con- 
tinued time  out  of  mind,  a  good  Corporaticxi :  and  hath 
all  the  incidents  and  Badges  of  a  good  Corporation,  shall 
continue  so,  albeit  they  cannot  show  any  charter  for  it. 
For  this  doubtlesse  was  by  Charter  first,  the  which  hath 
been  since  lost. 

"4.  By  Charter  or  Letters  Patent  of  the  King:  And 
so,  most  of  the  Corporations  have  been  made.  And  so 
they  may  and  must  be  made  at  this  day,  or  by  act  of 
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Parliament:  And  so  by  Charter;  the  Lord  Protector  may 
make  what  Corporations  he  pleaseth;  and  without  this 
none  can  be  Erected  at  this  day." 

With  the  sanction  of  the  great  name  of  Coke  these  statements 
have  been  repeated  ever  since  and  now  are  accepted  everywhere. 
Nevertheless  doubts  may  be  expressed  on  two  points. 

The  doctrine  of  charters  "lost  by  time  and  accident"  is  a  pure 
fiction  of  the  law,  a  notion  of  comparatively  late  date,  the  effect 
of  which  has  been  to  conceal  the  ignorance  and  indolence  of  those 
promulgating  it.    It  is  not  in  accord  with  well-known  facts. 

When  John  de  Waltham,  Master  of  the  Rolls  temp.  Rich.  II 
(1377  to  1399),  left  office,  he  delivered  all  the  records  in  his  pos- 
session to  his  successor,  by  an  indenture  minutely  specifying  every 
document.  When  Merewether  &  Stephens*  wrote,  in  1835,  they 
found  every  document  there  mentioned  was  still  in  existence.  Con- 
sidering this  fact,  as  well  as  the  minute  particularity  with  which 
every  former  charter  is  specified  and  recited  in  the  very  same  words 
in  Inspeximus  Charters  succeeding  them,  it  is  in  defiance  of  proba- 
bility and  fair  presumption  to  assume  that  any  charters  have  been 
lost  or  that  any  ever  were  in  existence  not  now  to  be  traced,  either 
by  original  or  Inspeximus.  There  exist  now  in  England  municipal 
corporations  that  are  called  and  call  themselves  corporations  by 
prescription,  although  they  have  a  string  of  charters  in  their 
archives.  * 

The  second  point  of  difference  from  Sheppard  above  reserved, 
is  his  statement  that  no  incorporation  is  good  without  the  King^s 
charter.  He  relies  upon  the  well-known  case  of  Sutton's  Hospital 
and  Coke's  report  of  that  case.* 

The  reasons  for  doubting  the  authority  of  this  case  are  stated  in 
the  paper  read  before  the  American  Bar  Association  in  1902,  upon 
the  Origin  of  Municipal  Incorporation,  to  which  the  reader  is 
referred.  In  brief,  we  find  that  in  that  case  no  distinction  was 
made  between  different  kinds  of  corporations  and  that  what  may 
be  true  of  a  private  or  quasi-private  corporation  like  Sutton's  Hos- 
pital is  not  necessarily  true  of  municipal  corporations;  that  Coke 
was  one  of  the  Governors  and  should  not  have  sat  in  the  case ;  that 
he  may  have  been  influenced  by  his  feeling  against  Bacon,  who 
was  of  counsel  for  the  contestant;  that  his  logic  is  bad  and  that 

*  p.  774. 

'  See  cases  cited  in  "  The  Origin  of  Municipal  Corporations."  ui  supra. 

'  10  Co.  la. 
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his  opinion  and  treatment  of  the  case  were  not  judicial.  It  is 
enough  to  quote  his  own  words:  "Which  brief  report  I  have 
made  of  these  objections  because  I  think  them  or  the  greater  part 
of  them,  were  not  worthy  to  be  moved  at  the  bar,  nor  remembered 
at  the  bench;  and  that  this  case  was  adjourned  to  the  Exchequer- 
chamber  by  the  Justices  of  the  King^s  Bench,  more  for  the  weight 
of  the  value,  than  for  the  difficulty  of  the  law  in  the  case/'  ''And 
all  the  arguments  which  have  been  made  against  this  honourable 
work  of  charity  are  hatched  out  of  mere  conceit  and  new  invention 
without  any  ground  of  law,  and  such  which  have  any  colour  were 
utterly  mistaken." 

Sec.  Ill  of  Sheppard's  book  treats  of  the  persons  to  be  in- 
corporated. He  says,  p.  lo:  There  must  be  persons  to  be  incor* 
porated;  but  we  know  this  is  not  so--t.  e, — ^land  within  certain 
limits  may  be  incorporated,  or  a  corporation  may  be  constituted  by 
joining  corporations  into  one  corporation.  Indeed,  when  Sheppard 
says:  "Or  the  whole  City,  Town,  Borrough  or  Village  may  be 
incorporated,"  does  he  not  concede  that  a  corporation  may  be 
formed  without  persons?  I  am  inclined  to  think  he  does  not,  and 
that  what  he  means  is  that  all  persons  in  a  city,  town,  borough  or 
village  may  be  incorporated,  for  he  proceeds:  "Or  a  part  of  the 
City,  as  the  Bui^esses  of  the  Burroc^h,  or  the  Freemen  of  the  City 
onely,  may  be  Incorporated,"  plainly  meaning  that  the  members  of  a 
particular  class  only  may  be  constituted  the  corporation.  The  con- 
ception that  the  dty,  town,  borough  or  village  of  A  should  be  a 
corporation  (without  members),  was  evidently  unknown  to  our 
writer,^  for  he  says  further:  "3  Trades-men  of  the  City,  or  the 
men  of  such  a  trade  only,  in  the  Town  may  be  Incorporated."  Hence 
the  incorporation  of  guilds  and  finally  of  trading  and  other  business 
companies,  now  called  private  corporations.  This  is,  however,  an 
unscientific  classification  or  designation,  as  all  incorporation  is  of 
public  concern,  and  to  call  them  private  corporations  is  but  to 
conceal  the  power  of  the  State  over  them.  I  cannot,  therefore,  agree 
with  the  statement 

"The  necessity  for  persons  to  compose  the  corporation,  results 
from  the  nature  of  things  rather  than  from  any  rule  of  law.  Per- 
haps the  same  may  be  said  of  the  impcMtance  of  a  name."' 

"In  the  case  of  the  Dutch  West  India  Company  v.  Van  Moses, 
I  Stra.  612,  decided  in  1724,  it  was  held  that  the  action  was  well 
brought  though  no  certain  name  had  been  given  to  the  Company  by 

^  Evidently  Sheppard  had  no  adequate  conception  of  a  corporation  as  a 
"  persona  ficta.** 

*  Williston,  Law  of  Bosiness  Corps.  2  Harv.  Law  Rev.  1x4.  I  cannot, 
however,  admit  there  is  such  a  necessity. 
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the  Dutch  States,  the  name  being  that  by  which  it  was  actually 
called." 

This  case  is  of  course  since  Sheppard's  day — but  see  the  case 
of  Queen's  College,  Oxford,  Dr.  Ayray's  case,  11  Co.  18  b,  11  Jas.  I. 
(1624),  that  had  no  name  given  it  at  its  foundation,  "but  having 
received  their  foundation  and  several  other  benefactions  from  the 
Queen,  they  collected  by  reputation,  the  name  of  Queen's  College, 
by  which  name  they  sue  and  are  sued.''  i  Stra.  61 2,  in  the  argument 
for  the  Dutch  West  India  Co.  by  Pengelly,  Sergeant. 
Sheppard  proceeds,  p.  11 : 

*'4.  The  Head  Officers,  and  Govemours  only,  chosen 
and  to  be  chosen  from  time  to  time  in  the  place,  may  be 
Incorporate. 

"5.    In  the  case  of  Colleges,  the  persons  incorporated 
may  be  either  the  Govemours  alone,  as  Masters  and  Fel- 
lows, and  the  like;  or  the  Govemours  and  Govemed  to- 
gether; as  Masters,  Fellows  and  SchoUers  ot  the  CoUedge. 
"'6.    In  case  of  Hospitals  and  Alms-houses,  the  persons 
Incorporated  may  be  the  Govemour  or  Govemours,  as 
Masters  or  Guardians ;  or  them,  and  the  rest  of  the  officers, 
and  poor,  as  the  Founder  shall  desire,  and  the  Lord  Pro- 
tector grant  it" 
But  plainly  the  statutes  39  Eliz.ch.  5  &  21  Jas.  I  ch.  i,  the  first 
general  incorporation  act,  gave  a  power  to  incorporate  without 
action  by  King  or  P^liament    Evidently  so  late  as  1659,  although 
the  act  had  been  in  force  62  years,  its  effect  was  not  realized  by  our 
writer.    His  statement  on  p.  12  also  shows  this,  *.  e. : 

'The  persons  Incorporated  in  Sutton's  Hospital  were  the  Gov- 
emors  thereof  only."  We  should  say  now  that  the  hospital  was 
incorporated  and  a  power  was  given  to  the  founder  and  his  succes- 
sors to  appoint  the  Govemors. 

Section  TV  is  entitled  :  **  By  ndiat  names  such  persons  may  be 
incorporated." 

By  this  Sheppard  does  not  mean  what  name  shall  be  used  as  the 
name  of  the  corporation,  but  whether  the  title  shall  be  that  of  the 

Mayor  and  Commonalty  of or  that  of  the  Mayor,  Bailiffs 

and  Commonalty :  or  that  of  the  Mayor,  Aldermen  and  Ccxnmonalty : 
or  that  of  the  Mayor,  Aldermen  and  Common  Council :  or  that  of  the 
Mayor,  Citizens  and  Commonalty,  etc.  This  seems  puerile  to  us, 
who  incorporate  the  town  or  city  of  A,  and  then  provide  what 
officers  it  shall  have,  their  duties,  terms  of  office,  how  elected,  etc. 
But  of  old  the  question  was  important  because  the  terms  used  limited 
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the  class  in  which  the  civic  power  dwelt.  •  By  the  exclusion  of  all 
except  those  included  within  the  letter  of  the  terms  used,  and  by 
their  having  the  exclusive  power  to  elect  their  own  successors,  the 
power  to  vote  was  taken  away  from  or  denied  to  the  great  body  of 
the  burgesses  or  householders,  and  there  resulted  the  evils  of  close 
incorporation  that  contributed  lai^ely  towards  bringing  local  self- 
government  in  the  towns  and  boroughs  of  England  into  such  a  low 
state  at  the  time  of  the  passage  of  the  Reform  Act  in  1832.  This 
decay  was  further  assisted  by  the  doctrine  adopted  that  the  select 
members  thus  held  to  constitute  the  corporation  need  not  be  residents. 
Frequently,  through  insidious  and  unchecked  abuse  of  power,  a 
town  corporation  became  a  close  oat,  in  spite  of  the  express  terms 
of  the  charter. 

"Albeit  it  be  expressed  in  the  charter,  that  the  Choycc 
of  their  Mayor,  Bailiffs  or  other  principal  Officers,  shall 
be  by  the  Commonalty,  yet,  if  by  a  long  usage  they  have 
chosen  them  by  a  select  number  of  the  principal  of  the 
Commonalty,  or  of  the  Burgesses,  although  no  such  con- 
stitution can  be  shewed  to  warrant  such  Election,  yet  this 
Election  is  good  Law,  being  intended  and  presumed  to 
begin  by  common  consent    Coo.  4,  77.*'^ 
This  shows  that  even  so  late  as  1659  municipal  charters  were 
still  considered  as  of  little  importance.    It  also  shows  an  utter  dis- 
regard of  the  rule  that  parole  testimony  shall  not  be  allowed  to  vary 
the  terms  of  a  written  document. 

We  have  escaped  the  dangers  of  close  incorporation  in  this 
country  through  our  acceptance  of  Democracy. 

Next,  pages  15,  16,  17,  Sheppard  treats  of  companies  that  may 
be  incorporated  ("The  Master  or  Governors  and  Coounonalty  of 

^  Sheppard  on  Corporations,  58.  The  case  of  Corporations,  4  Co.  77^  here 
referred  to,  is  extrajudicial,  however,  the  opinion  being  what  we  call  an  advis- 
ory opinion  only  "  Which  question  being  of  great  importance  and  consequence, 
was  referred  by  the  Lords  of  the  Council  to  the  Justices,  to  know  the  law  in 
this  case  "  (loc.  cit)  "  As  for  the  objection  made  from  the  resolution  of  the 
Judges  in  the  year  1583, 1  give  these  answers  to  it,  that  it  was  an  extrajudicial 
opinion ;  and  thoue^h  fmust  give  reverence  to  the  opinion  of  the  judges,  yet  I 
make  a  difference  between  cases  adjudged  upon  debate  and  having  counsel  on 
both  sides,  and  resolution  upon  a  case  reported  or  referred  to  them.*'  By  Sir 
Orlando  Brid^an  in  Beckman  vs.  Maplesden,  O.  Bridgman  Rep.  60  at  78 
(1662).  This  IS  the  earliest  case  known  to  me  pointing  out  the  difference 
between  an  advisory  opinion  and  a  judicial  decision.  On  this  subject  see 
further  "The  Duty  of  Judges  as  Const.  Advisers,"  H.  A.  Dubuque,  24  Am. 
Law.  Rev.  369 ;  "  On  the  Origin  and  Scope  of  the  Am.  Doctrines  of  Const. 
Law."  7  Harv.  Law  Rev.  ly,  Prof.  Thayer,  and  "Constitution  Making  in 
Rhode  Island,'*  26— Amasa  M.  Eaton. 
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the  Mystery  of  Cooks  of  London:  The  Masters  and  Wardens  of 
the  Company  of  Pewterers  in  the  City  of  London:  The  Company  of 
Merchant  Taylors  in  London/'  etc.)»  the  precursors  of  our  business 
corporati<»is,  which,  fortunately  for  the  stockholders,  have  not  be- 
come close  corporations. 

Then  "The  CoUedges  and  Halk  of  Universities,  and  other  like 
places  are,  and  may  be.  Incorporate  by  the  names  of  Warden  and 
FeUows  of,  etc.,  in  the  County  of,  etc.  Or,  Provost,  and  Fellow; 
or.  Provost,  Fellows  and  Schollers,  or  President  and  Fellows,  or 
President  and  Schollers ;  or  Master  and  Fellows,  or  Principall  and 
Fellows ;  or  Warden,  Fellows  and  Schollers ;  or  Warden  or  Schol- 
lers ;  or  Masters;  Fellows  and  Schollers ;  or  Master  and  Schollers, 
or  Keepers  of  the  CoUedge,  and  the  Schollers  of  the  same  Colledge; 
or  any  other  such  like  Names." 

This  is  given  in  full,  to  show  that  in  spite  of  Sheppard's  minute 
particularity,  it  never  occurred  to  him  that  a  college  might  be 
incorporated  simply  as  A  college,  or  the  University  of  B,  etc.  These 
and  other  sections  also  show  that  Sheppard  failed,  as  indeed  did 
writers  on  corporations  after  him,  fail  for  more  than  a  century,  to 
distinguish  between  different  kinds  of  corporations  and  to  see  that 
rules  of  law  ^plicable  to  one  kind  of  corporations  were  inapplicable 
to  other  kinds,  and  that  while  it  might  be  true  that  only  the  King  can 
grant  charters  of  some  kinds,  it  was  not  true  that  only  he  could 
grant  charters  of  another  kind.  L  e.  charters  of  municipal  corporation. 

The  charters  included  in  this  section  have  not  escaped  dose  in- 
corporation. We  may  note  in  passing,  the  efforts  now  being  made 
to  enlarge  the  electorate,  so  as  to  include,  at  least  the  graduate 
members  of  certain  universities.  Then  will  come  the  question  of  a 
further  enlargement,  so  as  to  include,  at  least  for  certain  purposes, 
their  undergraduate  members. 

Sec.  V,  p.  18,  "In  what  place  a  Corporation  may  be  made," 
Sheppard  says : 

"The  place  there  must  be  a  place  certain^  where  to  fix  and  bot- 
tome  the  corporation,"  giving  examples.  Yet  he  admits,  p.  19, 
there  are  corporations  allowed  to  be  good  that  were  not  so  fixed, 
as  The  Hospital  of  St.  Lazer  of  Jerusalem  in  England,  etc.,  citing 
10  Cdce,  32,  33,  spelling  it  Coo,  as  he  alwasrs  does,  thus  pointing  out 
its  prontmciation  in  his  day  as  Cock,  the  pronunciation  still  retained 
in  England. 

"This  requirement,  apparently  so  fanciful,  is  explained 
by  the  fact  that  the  early  corporations  were  almost  all 
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formed  for  local  or  special  government  of  some  kind,  and 
it  was  consequently  necessary  to  designate  the  place  where 
the  jurisdicticm  was  to  be  exercised.  The  requisite  must 
very  early  have  become  merely  formal  in  case  of  certain 
classes  of  corporations,  and  might  be  fictitious/'^ 
Sect.  VI»  p.  21,  treats  of  the  words  by  which  a  corporation  may 
be  constituted. 

''If  it  be  constituted  and  made  by  Charter,  there  must 
be  apt  words  therein  for  the  making  thereof,  which  are 
the  words  commonly  used  in  Charters  for  this  ptirpose. 
For  a  Town  or  Village.    That  the  same  Town  or  Village, 
and  all  the  inhabitants  thereof  be  in  Deed  and  Law  one 
body  and  perpetual  Cominalty  or  CorpcMation,  and  In- 
corporated by  the  name  of,  etc.    Or  thus :    That  the  said 
town  of  B.  be  and  remain  forever,  a  free  Town  of  itself — ." 
This  is  undoubtedly  good  law,  but  it  is  in  conflict  with  what  he 
has  already  said  in  Sec.  IV.    There  is  thus  produced  a  state  of  con- 
fusion that  opened  the  door  to  the  evils  of  close  incorporation  that 
might  have  been  escaped  by  adherence  to  the  principle  last  above 
enunciated. 

No  set  of  words  are  necessary  to  mtmicipal  incorporation,  at 
least,  and  this  is  in  conformity  with  its  origin.  The  question  really 
is,  what  was  the  intention  of  the  parties,  of  the  bui^esses  or  house- 
holders on  the  one  part,  and  the  lord  of  the  manor  and  afterwards 
the  King,  on  the  other  part.  When  these  charters  were  first  granted 
there  was  undoubtedly  no  intention  to  create  a  corporation,  as 
neither  party  knew  what  a  corporation  was,  nor  that  there  was 
such  a  thing  as  a  corporation.  But  out  of  the  relationship  entered 
into,  municipal  incorporation  finally  resulted  by  a  process  of  develop- 
ment, ignored  at  the  present  day  and  in  great  measure  by  the  writers 
of  the  past. 

In  another  connection  Sheppard  has  already  stated,  p.  13,  that 
corporations  need  not  any  certain  words :  "for  they  may  be  made  by 
almost  any  intelligible  words,  importing  the  matter  intended." 

*  WiHiston,  Law  of  Business  Coips.  2  Harv.  Law  Rev.  115.  It  furnishes 
08  also  with  an  illustration  of  the  cent osion  brought  about  by  the  failure  to  dis- 
tin|;uish  between  different  kinds  of  corporations,  and  the  consequent  misappli- 
cation of  rules,  valid  as  to  one  kind  of  corporation,  as  valid  to  all  kinds.  Prof. 
WiUiston  well  points  out,  also,  that  as  the  purposes  for  which  corporations  were 
instituted  became  more  varied,  and  the  mode  of  thought  of  lawyers  became 
more  reasonable,  less  stress  was  laid  on  this  formality.  Already  in  '*The 
Law  of  Corporations  "  published  in  1701,  it  is  hardly  mentioned,  Blackstone, 
(Com.  Bk.  I,  ch.  xviii)  only  refers  to  it,  and  Kyd(i8t  vol.  228)  says,  '*It  is 
generally  denominated  of  some  place.** 


THE  LAW  OF  INCORPORATION.  279 

At  p.  23,  following  Coke  in  the  case  of  Sutton's  Hospital,  he  says : 
''And  there  is  no  necessity  that  there  should  be  the  words  Fundo, 
Efigo  or  Stabilio,  used  for  the  Erection  of  the  Corporation  in  any 
case;  but  it  may  be  done  by  other  apt  words  also."  Summing  up 
P-  37 f  Sheppard  says:  "i.  That  an  Incorporation  may  be  made 
with  few  words  and  that  there  is  no  certain  form  of  words  for  it." 
It  is  the  intention  of  the  parties  and  not  any  set  form  of  words 
that  creates  incorporation.  Therefore  the  voluntary  agreements  of 
the  first  settlers  in  New  England,  without  other  than  their  self- 
asserted  authority,  to  associate  themselves  together  as  bodies  politic 
and  corporate  did  constitute  them  corporations.  The  hesitation  to 
credit  them  with  this  capacity  is  due  to  long  continued  prevalence 
of  the  erroneous  doctrine  that  only  the  King  can  incorporate. 

It  is  also  due,  in  part,  to  the  continued  prevalence  of  the  incorrect 
doctrine  (assumed,  if  not  always  expressly  stated)  that  the  grant 
of  a  charter  of  incorporation  is  the  exercise  of  a  sovereign  power. 
The  facts  of  history  do  not  support  this  view.  On  the  contrary, 
it  is  a  fact  that  many  towns  exist  in  England  that  have  always 
been  admitted  to  be  valid  corporations,  although  they  held  only 
charters  from  the  lord  of  the  manor.  It  is  also  the  fact  that  the 
self-incorporated  towns  of  New  England  were  admitted  to  be  corpo- 
rations by  legislatures  and  by  courts.  Of  old,  then,  incorporation 
was  not  the  exercise  of  a  sovereign  power,  whatever  incorrect  view 
may  now  prevail.  The  importance  of  this  question  is  apparent,  for 
if  my  views  are  correct.  Congress  may  grant  charters  of  incorpora- 
ticm  of  all  kinds,  regardless  of  the  fact  that  the  Constitution  does 
not  give  it  such  power. 

The  timidity  of  Congress  in  exercising  this  power  is  remarkable. 
It  has  incorporated  but  few  private  or  business  corporations,  f.  e. 
Columbian  College,  Steam  Packet  Company,  National  Institute, 
National  Hotel  Company,  Hiram  O.  Alden  and  James  Eddy,  their 
associates  and  assigns,  to  construct  a  tel^^raph  line  from  the  Mis- 
sissippi River  to  the  Pacific  Ocean  (here  is  a  national  corporation 
without  a  name!),  Grand  Lodge  of  Independent  Order  of  Odd 
Fellows,  Union  Pacific  Railroad  Company,  National  Academy  of 
Sciences,  the  American  Historical  Association,  etc.  The  list  of  48 
of  these  corporations,  all  there  then  were,  may  be  found  in  Senate 
Report  No.  803,  53d  Congress,  3d  Session,  Jan.  22,  1895.  Most  of 
these  charters  timidly  state  that  the  corporation  is  created  in  the 
District  of  Columbia,  and  contain  a  provision  that  the  corporation 
shall  have  an  office  in  the  District,  seemingly  to  make  it  appear  that 
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Congress  is  only  exercising  its  power  to  create  a  corporation  in  the 
District,  which  it  has  undoubted  power  to  do.  In  the  opinion  of  the 
writer,  whenever  it  is  proposed  to  create  a  corporation  that  from 
its  nature  is  national  in  its  scope  and  objects,  such  as  the  Union  Paci- 
fic Railroad  Ccmipany,  among  the  above,  or  the  American  Irrigation 
Company,  the  Mississippi  River  Improvement  Ccmipany,  the  Ameri- 
can Educational  Union,  the  American  Historical  Association,  the 
Colonial  Dames  (refused  by  Congress,  but  largely  because  the 
members  of  rival  societies  fought  each  other  so  bitterly),  the  Order 
of  the  Cincinnati,  etc.,  etc..  Congress  has  power  to  grant  a  charter 
of  incorporation,  and  is  under  no  legal  c^ligation  to  provide  that 
any  such  a  corporation  shall  have  an  c^ce  in  the  District  of  Colum- 
bia. On  the  contrary,  if  such  be  the  wish  of  the  incorporators  and 
the  will  of  Congress,  such  charters  may  provide  for  an  office  in 
every  State  of  the  Union,  or  in  one  State  only. 

Plainly,  no  charter  by  any  <»ie  State  or  by  more  than  one,  that  is, 
by  several  States,  can  create  a  national  corporation — such  as  a 
national  bank. 

Sheppard  then  treats  of  the  charters  of  Sutton's  Hospital,  p.  24; 
the  Hospital  of  Edward  VI.  in  Mondon,  p.  26 ;  the  Colledge  of 
Physicians,  p.  27 ;  the  Chauntry-house  in  London,  p.  28 ;  Sacum, 
in  Wilts,  p.  29 ;  Queen's  CoUedge  in  Oxford,  p.  30 ;  the  Savoy,  p.  32 ; 
the  Worsted  Weavers  of  Norwich,  p.  33 ;  the  Society  for  the  Propa- 
gation of  the  Gospel  in  New  England,  p.  35,  and  the  charter  to 
the  honest  men  of  the  village  of  Islington,  p.  36.  Their  mere 
mention  emphasizes  his  failure  to  distinguish  between  the  different 
kinds  of  corporations,  a  failure  that  has  left  mischievous  conse- 
quences even  now.  On  p.  31  he  gives  a  summary  of  the  Stat  39 
Eliz.  ch.  5,  revised  and  made  perpetual  by  Stat.  21  Jas.  I,  eh.  i — the 
first  of  our  general  incorporation  acts. 
In  concluding  this  section  he  says: 

"i.  That  an  incorporation  may  be  made  with  few 
words  and  that  there  is  no  certain  form  of  words  for  it 
That  it  may  be  made  absolute  and  perfect  at  the  first,  or 
with  Reference  to  somewhat  after  to  be  done  to  perfect 
it.  This  one  is  of  the  Substance,  and  must  be  expressed, 
or  strongly  implyed  by  the  words.  That  the  Lo.  Protector 
doth  give  leave  to  make  such  a  Corporation.^     That  in 

'  How  was  it  possible  to  maintain  such  a  doctrine  in  1659  with  the  acts  of 
39  Eliz.  ch.  5  and  21  Jas.  I.  ch.  i— in  force? 
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such  a  place  certain,  such  a  house  shall  be  built  for  such  a 
use,  and  such  a  Government  and  Govemours  shall  be  of 
and  in  it.  And  those  persons  shall  be  a  corporation  to 
continue  for  ever  by  such  a  name. 

"2.    Sometimes  the  King  himself  did  express  the  words, 
design  the  place,  appoint  the  number,  and  name  all  in  the 
charter,  so  that  it  is  a  Compleat  Corporation,  and  nothing 
is  left  for  the  Founder  or  Donor,  but  to  make  an  Endow- 
ment of  Lands.    And  sometimes  the  King  by  his  Charter 
reserves  as  well  the  nomination  of  the  persons,  as  the 
name  of  the  Incorporation  to  the  Founder.    And  that  when 
he  hath  declared  it  in  writing,  according  to  his  authority, 
then  they  are  Incorporate  by  the  Letters  Patent  of  the 
King,  as  if  it  had  all  been  put  into  the  Letters  Patent." 
The  next  section,  VII,  is  entitled,  "The  Charter  for  Corporations 
divided  into  parts  and  opened."    Among  things  "declaratory  or 
explanatory,  and   inserted  only  in  point  of   discretion,  and   for 
conveniency  "  he  mentions,  p.  41  : 

"So  the  Clauses,  to  buy  and  sell,  sue  and  be  sued,  have 
and  use  a  common  Seal,  to  restrain  alienation  or  demise 
of  the  land  belonging  to  the  Corporation.  That  the  Sur- 
vivors shall  be  Incorporate.  That  if  the  revenues  increase, 
they  shall  be  employed  to  the  publique  use  of  the  Cor- 
poration. To  be  visited  by  the  Govemours.  To  make 
Ordinances,  That  the  Ordinary  shall  not  visite  it,  License 
to  purchase  in  Mortmain,  and  some  general  Clauses  and 
Provisoes.  The  Corporation  is  well  made  without  all  this." 
Among  the  things  not  "at  all  incident  to  Corporations,  but  Com- 
monly granted  to  them  when  they  are  erected,"  he  mentions,  p.  42 : 
"Felon's  goods,  and  of  fugitives,  and  persons  out-lawed 
in  Civil  Actions,  The  Forfeitures  by  Penal  Statutes,  Recog- 
nizances, Hundreds,  Courts  and  Conuasance  of  Pleas, 
Fairs,  Markets,  Wayfs,  Estrayes,  Treasure  Trove,  Deo- 
dands.  Exemptions  from  serving  in  Offices,  Juries,  pay- 
ment of  Toll,  Picage,  etc.  The  Assise  of  Bread  and  Beer, 
Pillory  and  Tumbrell,  The  Office  of  the  Justice  of  Peace* 
Coroner,  Cleric  of  the  Market,  and  a  great  part  of  the 
SheriflF's  Office  and  the  like." 
On  p.  43  he  says : 

"3.    There  are  some  things  often  mserted  in  these 
Charters  that  are  unlawful;  as,  to  make  Ordinances  to 


282  YALE  LAW  JOURNAL. 

imprison  men;  or  to  forfeit  goods  upon  disobedience;  or 

to  restrain  the  liberty  of  Trade,  and  such  clauses  as  restrain 

the  Corporation  having  of  that  which  is  incident  to  it, 

and  the  like." 

Sheppard  fails  to  point  out  here  or  elsewhere  the  difference  in 

this  respect  between  a  charter  granted  by  the  King  and  one  granted 

by  Parliament.    The  Courts  may  declare  certain  provisions  of  the 

charter  of  the  King  to  be  unlawful,  but  they  have  no  such  power 

if  the  charter  be  one  granted  by  Parliament.    If  such  a  charter 

should  contain  a  provision  that  all  actions  against  the  corporation 

should  be  tried  and  determined  by  its  directors  sitting  as  a  court  and 

without  a  jury,  under  the  English  constitution  where  is  there  any 

power  to  declare  such  a  provision  unlawful!^ 

It  follows  therefore  that  a  charter  granted  by  Parliament  is 
more  valuable  than  one  granted  by  the  King.  The  theory  beii^ 
that  only  the  King  can  incorporate  and  that  when  Parliament 
incorporates  it  does  so  as  the  representative  or  agent  of  the  King, 
the  charter  of  the  agent  being  of  superior  efficacy  to  that  of  the 
King,  it  follows  that  the  agent,  the  inferior,  is  superior  to  the 
superior  in  this  respect.  Such  is  one  of  the  results  of  the  theory 
that  only  the  King  can  incorporate. 

On  p.  44,  Sheppard  writes  an  important  principle,  ^'i.  That  all 
these  Charters  have  the  most  favorable  interpretation  in  Law  that 
can  be.  And  they  shall  be  taken  strongly  against  the  Lo.  Pr.  and 
to  advance  the  work  intended  by  it'' 

This  salutary  principle  is  ignored  in  the  numerous  American 
cases,  holding,  generally,  however,  only  by  way  of  dictum,  that 
municipalities  are  purely  creatures  of  the  legislature  and  are  subject 
to  their  will.* 

^  Bat  see  the  statement  by  Holt,  C.  J.  in  City  of  London  vs.  Wood,  12  Mod. 
669:  "  What  my  Lord  Coke  says  in  Bonham's  Case  in  his  8  Co.  ("  For  when 
an  act  of  parliament  is  against  common  right  and  reason,  and  repugnant,  or 
impossible  tolbe  performed,  the  common  law  will  control  it,  and  adjudge  such 
act  to  be  void,"  8  Co.  zi8a)isfarfromanyeztravagancy,for  it  is  a  very  reason- 
able and  true  saying,  that  if  an  act  of  parliament  should  ordain  that  die  same 
person  should  be  oarty  and  judge,  or  which  is  the  same  thing,  judge  in  his 

own  cause,  it  would  be  a  void  act  of  parliament .    An  act  of  parliament 

may  not  inake  addtery  lawful,  that  is.  it  cannot  make  it  lawful  for  A.  to  lie 
with  the  wife  of  B. ;  but  it  may  make  the  wife  of  A.  to  be  the  wife  of  B.  and 
dissolve  her  marriage  with  A.**  See  further  the  note  and  authorities  cited  in 
the  editions  of  Coke's  Reports  by  J.  H.  Thomas  &  J.  Q.  Fraser,  London,  i8s6, 
vol.  4— pp.  375  and  376. 

*  See  the  authorities  cited  in  ''The  Origin  of  Municipal  Incorporation'* 
and  in  the  series  of  articles  on  **  The  Right  to  Local  SeQ  Government,"  by 
Amasa  M.  Eaton  in  the  Harvard  Law  Re^ew,  1900. 
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After  advising  his  readers  to  '^follow  the  draught  now  generally 
used  in  the  making  of  these  Charters"  Sheppard  proceeds,  p.  45, 
to  consider  the  several  parts  of  a  charter,  with  general  forms  for  a 
town  charter,  p.  46,  and  for  a  hospital  charter,  p.  48.  Then  follows 
some  repetition  as  to  unnecessary  powers,  as,  p.  52,  to  sue  or  be 
sued,  p.  53,  to  hdd  in  mortmain,  but  see  p.  54,  "Onely  this,  for 
Land  of  Inheritance  if  the  Corporation  purchase  of  this  without 
license  of  the  Lo.  Pro.  it  is  in  danger  to  lose  th<s  land  upon  the  Statute 
of  Mortmain,"  which  means  probably  that  as  to  lands  embraced  by 
the  charter,  the  charter  itself  is  authority  to  the  corporation  to  hold 
them  forever,  notwithstanding  the  statutes  of  mortmain;  but  it 
requires  the  license  of  the  King  to  take  title  to  land  afterwards. 

So,  p.  55,  the  usual  clause  giving  power  to  use  a  common  seal 
is  unnecessary. 

P.  56:  "It  is  usual  in  these  Charters  by  way  of  grant 
or  Direction  from  the  King,  to  set  down  all  the  forms  of 
Government,  the  numbers  and  names  of  their  Chief,  and 
other  Officers,  whereof  their  Common  Council  shall  be 
made  up,  and  what  Officers  and  Members  there  shall  be, 
how  chosen,  sworn,  continued,  and  removed,  to  this  pur- 
pose :  That  there  shall  be  a  Mayor,  Recorder,  6  Aldermen 
and  Common-Council.  That  20  be  chosen  out  of  the  in- 
habitants for  the  Common-Council.  That  out  of  these  the 
Mayor  and  Aldermen  shall  be  chosen.  That  12  of  these 
20  (whereof  the  Mayor,  Recorder,  or  four  of  the  Alder- 
men, or  any  two  of  them,  to  be  two) ,  shall  make  a  Conmion- 
Council  to  make  orders,  etc.  How  and  when  they  shall 
meet.  To  appoint  what  Officers  shall  be  in  the  whole 
Corporation :  To  say,  that  there  shall  be  besides  the  Mayor, 
Aldermen,  Recorder,  Justices  of  the  Peace,  a  Custos  Rotu- 
lorum,  a  Town  Clerk,  Qerk  of  the  Market,  and  Coroner, 
Clerk  of  the  Peace,  two  Chamberlains,  a  Sword-bearer, 
two  Sergeants  at  the  Mace,  one  Bayliff,  a  Clerk  of  the 
Statutes,  two  High  Constables,  etc.  To  appoint  how  offi- 
cers and  members  shall  be  from  time  to  time  Elect.  To 
name  the  present  Mayor,  Aldermen,  Recorder,  Council- 
men,  and  Officers.  To  set  down  what  shall  be  done  to 
them  that  refuse  the  office  or  place  being  chosen;  How 
they  shall  be  sworn,  continue  in  their  place,  or  be  removed 
upon  death  or  misdemeanor,  and  others  put  in.  And  so 
otherwise  as  the  Government  is  constituted. 
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"i.    All  this  we  look  upon  as  not  necessary  to  be 
inserted  in  the  charter,  for  they  are  not  of  the  essence,  for 
they  may  govern  themselves  without  this;  or,  haply,  they 
may  do  it  in  another  manner  than  is  set  down;  but  it  is 
providently  done,  and  the  best  way  to  insert  and  express 
it  in  such  a  manner  and  such  words  as  is  usual,  let  them 
be  of  what  force  they  will  in  law." 
This  extract,  given  in  full,  shows  that,  dropping  out  of  sight 
for  the  time  being  all  other  kinds  of  corporations,  Sheppard  was 
now  writing  particularly  of  municipal  corporations,  the  kind  with 
which  we  might  suppose  him  to  be  most  familiar,  remembering  ^ 
that  in  1656  he  was  made  one  of  four  clerks  appointed  to  draw  up 
charters  granted  by  Cromwell  to  town  corporations.    Note  also  that 
he  says,  not  only  that  municipal  corporaticms  may  do  all  these  things 
without  express  powers  conferred  in  their  charters,  but  further, 
even  if  so  set  down  in  their  charters,  they  may  exercise  such  powers 
in  a  different  way  from  that  set  down.    This  is  good  proof  from 
contemporaneous  authority,  a  man  with  knowledge  of  law  and  an 
officer  of  the  law  for  the  issuance  of  these  charters,  that  at  that 
time  the  municipal  corporations  of  England  enjoyed  a  measure  of 
local  authority  that  would  be  denied  to  them  by  the  courts  of  this 
cotmtry,  holding  that  they  have  no  powers  except  such  as  are  con- 
ferred upon  them  by  the  legislature.    For  here  we  find  that  in 
the  face  of  express  authority  to  do  these  specified  things  in  specified 
ways,  they  may  do  them  in  other  ways  that  are  not  specified.    That 
is  to  say,  Sheppard  considered  such  provisions  not  to  be  mandatory, 
and  he  held  that  in  spite  of  them  a  town  may  regulate  its  own 
government  by  other  officers  than  those  provided  in  the  charter. 
A  fortiori,  neither  parliament  nor  King  should  have  a  right  to 
interfere  in  the  management  of  the  town's  local  affairs  under  its 
own  by-laws.    Under  the  democratic  system  of  the  United  States, 
this  salutary  principle  should  certainly  be  recognized.' 

P.  58 :  "2.  Albeit  it  be  expressed  in  the  Charter,  that  the  choyce 
of  their  Mayor,  Bayliffs,  or  other  principal  officers,  shall  be  by 
the  Cominalty,  yet,  if  by  a  long  usage  they  have  chosen  them  by  a 
select  number  of  the  principal  of  the  Cominalty,  or  of  the  Burgesses, 
although  no  such  constitution  can  be  shewed  to  warrant  such  elec- 

^  p.  259  ante. 

*This  is  not  a  denial  of  the  right  of  the  legislature  to  pass  any  general 
laws  that  may  be  necessary. 
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tion,  yet  this  Election  is  good  Law,  being  intended  and  presumed 
to  b^:in  by  common  consent    Coo.  4.  jy^ 

This  is  most  remarkaUel  It  shows  that  charters  were  con- 
sidered of  very  little  account— of  which  we  have  other  evidence, 
witness  the  constant  renewal  and  confirmation  of  charters  upon  the 
accession  of  a  new  lord  of  the  manor  or  of  a  new  king. 

It  also  shows  utter  disregard  of  the  rule,  now  accepted,  that 
parol  testimony  shall  not  be  allowed  to  vary  the  terms  of  a  written 
document. 

Such  a  doctrine  led  inevitably  to  close  incorporation  and  all 
its  evils.  In  this  country  we  have  fortunately  escaped  them,  through 
our  acceptance  of  the  principles  of  democracy.  We  inaugurated  a 
system  of  town  government  without  the  evil  results  following  from 
the  dominion  of  a  lord  of  the  manor,  or  of  a  King.  We  are  creating 
new  evils,  however,  by  substituting  the  absolute  power  of  the  l^s- 
lature  over  towns  and  ignoring  all  limits  to  that  power. 

After  discussing  the  provision  for  Justices  of  the  Peace  in  the 
town  charter  and  whether  they  shall  consist  of  the  Mayor,  Aldermen 
or  Ancient  Aldermen,  etc.,  or  shall  be  chosen  by  the  corporation 
every  year,  Sheppard  concludes,  p.  61 :  "For  we  cannot  approve 
the  Election  of  Justices  by  the  Corporation."  In  New  England 
this  right  has  been  jealously  guarded.  In  Rhode  Island  so  highly 
is  it  valued,  it  is  expressly  reserved  in  the  Constitution,  Art.  X, 
sec  7: 

'The  towns  of  New  Shoreham  and  Jamestown  may 
continue  to  elect  their  wardens  as  heretofore.  The  other 
towns  and  the  City  of  Providence  may  elect  such  number 
of  justices  of  the  peace,  resident  therein,  as  they  may  deem 
proper.  The  jurisdiction  of  said  justices  and  wardens 
shall  be  r^[ulated  by  law.  The  justices  shall  be  com- 
missioned by  the  Governor.'* 

When  Sheppard  wrote,  had  be  but  known  it,  he  had  but  to  look 
across  the  ocean  to  find  the  election  of  justices  of  the  peace  by  the 
self-instituted  corporations  here  established,  rather  than  by  a  select 
body  out  of  their  own  number,  to  be  working  successfully.  But 
what  Englishman  of  that  century  would  have  thought  of  lodcing 
here  for  political  guidance  I 

So,  p.  70,  he  thinks  it  is  not  so  safe  to  make  the  Coroner  and 
Qerk  of  the  Market  eligible  by  the  Corporation,  but  rather  to  make 
the  head-officer  to  be  these,  in  the  charter  itself.  Evidently  our 
writer  had  not  faith  in  Democracy. 
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P.  6i,  Sheppard  says: 

''It  is  usual  to  insert  a  clause  to  prohibit  the  Justices 
of  the  Peace  of  the  County,  to  intermeddle  there  in  any- 
thing ccmceming  the  office.    So  for  the  Sheriff,  Clerk  of 
the  Market,  and  Coroner's  office.    And  this  is  useful  and 
sufficient  to  keep  them  out  from  intermeddling  there." 
This  recognizes,  impliedly,  the  right  to  local  self-government 
Had  this  suggestion  been  followed  in  the  municipal  charters  after- 
wards issued,  even  this  slight  admission  of  the  right  to  local  self- 
government  might  have  contributed  towards  prevention  of  the  ob- 
livion of  this  right  that  now  obtains. 

( To  b$  C0Mtmu4d  in  our  AprU  issug.) 
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THE  DUTY  AND  UABILITY  OF  BANK  DIRECTORS.* 


I.  As  directors  owe  their  official  existence  to  positive  law  or 
statute,  so  by  statute  are  their  duties  and  liabilities  defined  and 
enforced.  But  when  their  conduct  is  fraudulent,  they  are  liable, 
r^;ardless  of  any  statute,  primarily  to  the  bank,^  and  secondarily 
to  its  creditors,  whom  they  have  defrauded.  In  many  States  also 
they  are  liable  to  the  bank,  its  stockholders  and  creditors  for  negli- 
gence so  great  that  it  cannot  be  overlooked  or  excused  even  though 

♦ANALYSIS. 
I.    Liability  of  Directors  at  Common  Law. 

II.  Difficulty  in  prescribing  Rules  of  Duty  and  Liability. 

III.  Rule  of  Ordinary  Care. 

IV.  Rule  of  Prudence. 

V.  These  Rules  regard  their  liabili^  from  Different  Points  of  View. 

VI.  Comparative  Local  Rule. 

VII.  Elimination  of  Four  Classes  of  Cases.    Fraud. 

VIII.  Mistakes. 

IX.  Specific  Vioktions  of  Statute. 

X.  Wrongful  or  Neglectful  Exercise  of  Authority. 

XI.  Application  of  the  Law  in  above  Qasses  of  Cases. 

XII.  Th^  are  Cases  of  Super-Negligence. 

XIII.  Only  Cases  of  Real  Negligence  are  left  for  consideration. 

XIV.  Application  of  the  two  Rules  of  Duty  and  Liability  to  these  Cases. 
XV.  Narrowing  of  Director's  Responsibility. 

XVI.    Duty  and  Liability  of  Non-Resident  and  Absent  Directors. 
XVII.    Directors  Primarily  Wrong  their  Bank.    When  Stockholders  can  sue. 
XVIII.    If  Insolvent,  Receiver  or  Assignee  can  sue. 
XIX.    If  he  will  not»  Stockholders  can  sue. 
XX.    When  Creditors  can  sue. 
^Vose  V.  Grant,  15  Mass.  505,  519;  Smith  v.  Hurd,  la  Met  (Mass.) 
571;  Bartholomew  v.  Bentley,  15  Ohio  659;  Smith  v.  Poor,  40  Me.  415; 
Allen  V.  Curtis,  j6  Conn.  460;  Winter  v.  Baker,  34  How.  Pr.  (N.  Y.)  183; 
Watu's  Appeal,  78  Pa.  370;  Warren  v.  Hopkins,  iii  Pa.  326;  Zinn  v. 
Mendel,  9  W.  Va.  580;  Minton  v.  Stahlman,  96  Tenn.  9B;  Deadrick  v. 
Bank,  100  Tenn.  457;  Gores  v.  Day,  99  Wis.  276^  178. 

'Deadrick  v.  Bank,  100  Tenn.  457;  Minton  v.  Stahlman,  96  Tenn.  98; 
Duffy  V.  Bjrme,  7  Mo.  App.  417;  Fusz  v.  Spaunhorst,  67  Mo.  356;  Gores 
V.  Day,  99  Wis.  vt. 
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untainted  with  fraud.  In  other  States^  however,  a  distinction  is 
drawn  between  fraudulent  and  non-fraudulent  misccmduct;  and  in 
the  latter  class  of  cases  they  are  liable  to  the  bank  alone,  and  not 
to  its  creditors.'  This  distinction  must  be  noted  at  the  outset,  while 
the  soundness  of  it  is  reserved  for  later  consideration.' 

II.  The  general  rule  of  duty  governing  directors  cannot  be 
expressed  in  a  rigid  form.  In  the  earlier  days,  when  business 
methods  were  slower  and  simpler,  the  law  maintained  in  a  fairly 
satisfactory  manner  boundaries  in  the  care  which  individuals  were 
required  to  exercise  while  pursuing,  under  different  conditions,  their 
office  or  employment.  But  business  methods  have  bec<»ne  so  com- 
plex that  many  of  these  boundaries  are  disappearing.  Between  em- 
ployers aild  employ^,  however,  the  courts  are  still  spinning  their 
distinctions  concerning  duty  and  liability  with  ever-increasing  fine- 
ness, and  thus  enhancing  the  difficulty  of  both  classes  to  know  the 
law  which  they  are  required  to  observe. 

Though  the  courts  no  longer  seek  to  measure  the  differences 
in  care  by  the  old-fashioned  rules  of  slight,  ordinary  and  great,  it 
is  difficult  in  comparing  one  act  with  another  to  avoid  altogether 
th^  use  of  these  qualifying  terms.  One  board  of  directors  is  more 
attentive,  more  dutiful  than  another;  and  when  their  ccmduct  is 
compared,  some  words  expressing  the  distinctions  between  them 
must  be  used  so  long  as  these  exist. 

There  are  two  ways  of  regarding  the  duty,  care  or  attention 
required  of  a  board  of  directors.  One  way  is  to  set  up  an  abstract 
standard  or  rule  and  apply  this  to  the  board  of  a  particular  bank, 
whose  ccffiduct  is  the  subject  of  legal  inquiry.  The  other  way  is  to 
compare  their  conduct  with  that  of  another  board  which  fulfills 
the  l^fal  requirements.  The  law  employs  both  methods ;  with  what 
results  we  shall  soon  know. 

III.  Two  abstract  rules  have  long  competed  for  judicial  ap- 
proval and  application.  The  first  of  these  was  declared  in  1829 
by  the  Supreme  Court  of  Louisiana,  in  Percy  v.  Millaudon, — the 
earliest  case  of  bank  misdirection  reviewed  by  a  court  in  this  country. 
''The  only  correct  mode  of  ascertaining  whethet  there  was  fault  in 
the  director/'  says  Justice  Porter/  who  delivered  the  opinion  of 

^Brixickerhoff  v.  Bostwick,  88  N.  Y.  53.    See  Sees.  17-ao. 
*Mintoii  V.  Stahlman,  96  Tenn.  98;  Deadrick  v.  Bank,  100  Teim.  457. 
•See  Sec,  ao. 

«8  Martin  (N.  S.)  68,  73;  Godbold  v.  Branch  Bank,  n  Ala.  191 ;  Spering's 
Appeal,  71  Pa.  ix. 
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the  court,  "is  by  inquiring  whether  he  neglected  the  exercise  of 
that  diligence  and  care  which  was  necessary  to  a  successful  dis- 
charge of  the  duty  imposed  on  him.  That  diligence  and  care  must 
again  depend  on  the  nature  of  the  undertaking.  There  are  many 
things  which,  in  their  management,  require  the  utmost  diligence, 
and  most  scrupulous  attention,  and  where  the  agent  who  undertakes 
their  direction  renders  himself  responsible  for  the  slightest  neglect 
There  are  others,  where  the  duties  imposed  are  presumed  to  call 
for  nothing  more  than  ordinary  care  and  attention,  and  where  the 
exercise  of  that  degree  of  care  suffices.  The  directors  of  banks 
from  the  nature  of  their  undertaking  fall  within  the  class  last  men- 
tioned, while  in  the  discharge  of  their  ordinary  duties." 

IV.  By  the  other  rule  directors  must  exercise  the  same  degree 
of  attention  in  conducting  the  business  of  their  bank  that  is  exer- 
cised by  prudent  men  in  ccmducting  their  own  affairs.  In  a  recent 
well-considered  case  the  court  thus  stated  the  principle:^  "It  is 
necessary  for  them  to  give  the  business  under  their  care  such  atten- 
tion as  an  ordinarily  discreet  business  man  would  give  to  his  own 
concerns  under  similar  circumstances,  and  it  is  therefore  incumbent 
upon  them  to  devote  so  much  of  their  time  to  their  trust  as  is 
necessary  to  familiarize  them  with  the  business  of  the  institution 
and  to  supervise  and  direct  its  o^rations." 

V.  The  two  rules  regard  the  duty  and  liability  of  directors 
from  different  points  of  view.  The  first,  or  minimum  liability  rule, 
r^fards  the  matter  from  the  director's  side.  He  is  indeed  required 
to  exercise  a  general  supervision,  and  fulfill  a  few  specific  statutory 
requirements,  but  not  much  more.  It  is  not  expected  that  he  will 
devote  much  time  to  the  affairs  of  the  bank,  as  he  is  rarely  paid 
anything  for  his  service,  and  generally  is  engaged  in  other  and  far 
more  important  business.  It  is  not  reasonable  to  expect  that  he 
will  examine  the  books  and  other  records,  and  without  doing  these 
things  he  cannot  know  much  about  the  details  of  the  bank's  affairs ; 

^  Bartch,  Ch.  J.,  Warren  v.  Robison,  19  Utah  289^  303. 

"I  think  the  question  in  all  such  cases  should  and  must  necessarily  be^ 
whether  the  directors  have  omitted  that  care  which  men  of  common  prudence 
take  of  their  own  concerns.  To  require  more,  would  be  adopting  too  rigid 
a  rule,  and 'rendering  them  liable  for  slight  neglect;  while  to  require  less 
would  be  relaxing  too  much  the  obligation  which  binds  them  to  vigilance 
and  attention  in  regard  to  the  interests  of  those  confided  to  their  care,  and 
expose  them  to  liability  for  gross  neglect  only— which  is  very  litde  short  of 
fraud  itself."  Vice  Qiancellor  McCoun,  Scott  v.  Depeyster,  i  Edw.  Ch. 
(N.  Y.)  513,  543. 
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and  this  is  supposed  to  be  known  by  all  who  do  business  with 
banking  institutions. 

The  other  rule  regards  the  duty  and  liability  of  directors  from 
the  public  side.  This  view  is  forcibly  expressed  by  Justice  Earl,  in 
these  words :  ''It  seems  to  me  that  it  would  be  a  monstrous  proposi- 
tion to  hold  that  trustees,  intrusted  with  the  management  of  the 
property,  interests  and  business  of  other  people,  who  divest  them- 
selves of  the  management  and  confide  in  them,  are  bound  to  give 
only  slight  care  to  the  duties  of  their  trust,  and  are  liable  only  in 
case  of  gross  inattenticxi  and  negligence;  and  I  have  found  no 
authority  fully  upholding  such  a  propositicxi.  It  is  true  that  authori- 
ties are  found  which  hold  that  trustees  are  liable  only  for  crassa 
negUgentia,  which  literally  means  gross  negligence;  but  that  phrase 
has  been  defined  to  mean  the  absence  of  ordinary  care  and  diligence 
adequate  to  the  particular  case.  ^  *  *  Like  a  mandatary,  to 
whom  he  has  been  likened,  he  is  bound  not  only  to  exercise  proper 
care  and  diligence,  but  ordinary  skill  and  judgment.  *  *  *  These 
defendants  vduntarily  took  the  position  of  trustees  of  the  bank. 
They  invited  depositors  to  ccxifide  to  them  their  savings,  and  to 
intrust  the  safe-keeping  and  management  of  them  to  their  skill  and 
prudence.  They  undertook  not  only  that  they  would  discharge 
their  duties  with  proper  care,  btit  that  they  would  exercise  the 
ordinary  skill  and  judgment  requisite  for  the  discharge  of  their 
delicate  trust/'* 

Doubtless  every  court  looks  from  both  sides;  but  it  is  just  as 
certain  that  its  judgment  is  often  deflected  from  the  rules  to  the 
inculpated  directors.  The  evidence  against  them  is  examined,  an 
opinion  is  formed  of  their  guilt  or  innocence,  and  then  a  color  or 
modification,  if  necessary,  is  given  to  the  rule,  to  fit  it  properly  to 
the  facts.  The  numerous  penumbra  that  surround  the  rules  above 
given  are  unquestionable  proof  of  the  working  of  the  judicial  mind 
in  these  controversies. 

VI.  The  other  rule  may  be  called  the  comparative  one,  and  will 
be  stated  in  the  words  of  Chief  Justice  Paxson :'     ''Not  the  ordinary 

^Hun  V.  Gary,  82  N.  Y.  65,  72,  73.  This  statement  of  the  nuudmiim  rule 
has  been  more  often  quoted  with  approval  than  any  other  legal  deliverance. 

*Swentzel  v.  Penn  Bank,  147  Pa.  140. 

In  Wheeler  v.  Aiken  Co.  Loan  &  Sav.  Bank,  75  Fed.  781,  784,  Judge 
Brawlcy  said:  "T^e  customs  and  methods  of  the  community  in  which  the 
business  is  done  are,  for  such  community,  a  standard  of  prudence  and  dili- 
gence t^  which  the  responsibility  of  bank  officers  and  directors  is  to  be 
tested;  and  if  there  is  ground  to  believe  that  there  has  been  a  reasonable 
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care  which  a  man  takes  of  his  own  business,  but  the  ordinary  care 
of  a  bank  director  in  the  business  of  a  bank.  Negligence  is  the 
want  of  care  according  to  the  circumstances,  and  the  circumstances 
are  everything  considering  the  question." 

By  this  rule  the  directorial  standard  of  duty  is  the  standard  exist- 
ing among  the  directors  of  other  banks  in  the  same  city.  In  another 
part  of  his  opinion  the  Justice  remarked:  "If  the  director  [on 
trial]  performed  his  duties  as  such  in  the  same  manner  as  they 
were  performed  by  all  other  directors  of  all  other  banks  in  the  same 
city,  it  could  not  be  fairly  said  that  he  was  guilty  of  gross  negli- 
gence." 

The  flaw  in  this  rule  is  apparent.  What  board  in  a  great  dty 
is  to  serve  as  the  measure  or  standard  whereby  to  test  the  conduct 
of  a  director?  In  every  large  dty  the  boards  differ  greatly  in 
thdr  interest,  attendance,  methods  and  effidency.  In  a  few  banks 
the  attendance  of  their  directors  is  large  and  r^[ular,  and  a  keen 
interest  is  taken  by  them  in  all  its  affairs.  Perhaps  they  are  large 
stockhdders,  and  are  fully  unpressed  with  the  duties  and  liabilities 
of  thdr  office.  In  other  banks  the  interest  is  slight,  the  attendance 
small  and  irregular,  and  the  business,  except  a  few  statutory  require- 
ments, is  entrusted  to  the  managing  officers. 

This  rule,  therefore,  as  thus  expressed,  is  singularly  indefinite. 
If  Justice  Paxsc»i  had  said  that  the  standard  to  be  applied  to  a 
director  is  that  of  the  bank  or  banks  whose  directors  take  the  deepest 
interest  and  devote  the  most  attention  to  their  management,  Uien 
indeed  the  standard  or  measure  would  be  definite  and  could  be 
learned  and  applied.  But  since  the  directors  in  a  large  city  vary 
so  greatly  in  their  interest,  attendance  and  attention,  the  above  stan- 
dard of  duty  means  very  little,  if  anything,  dther  in  theory  or 
application. 

VII.  Having  described  the  rules  that  apply  to  the  conduct  of 
directors,  the  next  step  is  to  show  how  they  have  been  applied.  The 
storm-center  can  be  more  easily  reached  by  cutting  off  four  large 
classes  of  cases  in  which  judidal  decision  has  been  essentially 
harmonious. 

The  first  class  includes  all  cases  in  which  the  conduct  of  directors 
is  impregnated  with  fraud  or  bad  faith.    Fraud  may  have  several 

conformity  to  such  methods  and  customs,  and  absolute  good  faith  and  honesty 
of  purpose,  it  would  be  unjust  to  hold  to  a  personal  accountability  for  loans 
which  subsequent  events  proved  unwise.**  Judge  Brawley  goes  further  than 
Justice  Paxson  for  he  adds  to  the  local  standard  of  conduct,  "absdute  good 
faith  and  honesty  of  purpose." 
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forms,  active  and  passive,  open  and  secret  If  a  director  is  wan- 
tonly defrauding  his  bank  there  is  no  question  concerning  his  lia- 
bility. In  a  larger  number  of  cases  it  assumes  a  less  obvious  form. 
Many  men  are  of  a  pacific  temperament  and  dislike  to  quarrel ;  they 
suffer  physically  and  mentally  by  conflict  Then,  too,  for  business 
reasons  they  may  fear  to  incur  the  enmity  of  their  associates ;  and 
are  silent  and  inactive  when  they  should  be  outspoken  and  vigilant 
in  the  discharge  of  their  duty.  So  long  as  they  are  inattentive  be- 
cause their  own  business  demands  their  time,  they  are  not  deemed 
neglectful;  indeed,  if  their  inattention  is  due  simply  to  inertia,  or 
disinclination  to  attend  board  meetings  they  are  not  regarded  as 
within  the  fatal  range  of  liability.  In  like  manner  when  they  travel 
abroad  and  for  months  do  not  meet  with  their  associates  the  law 
does  not  visit  them  with  any  penalty  for  their  non-attendance.' 

When,  however,  they  keep  silent  or  remain  away  because  they 
suspect  or  fear  that  the  conduct  of  their  bank  is  not  proper,  instead 
of  coming  and  seeking  to  correct  the  board,  then  they  incur  the 
displeasure  of  the  law ;  become  in  truth  passive  participants  in  the 
wrong  doing.  So  long  as  they  honestly  believe  their  associates  are 
doing  their  doty,  absentees  cannot  be  holden  on  that  ground  al- 
though, if  they  had  ccmie,  they  might  have  speedily  unlearned  their 
delusion.  There  is  no  smell  of  fraud  on  their  garments  so  long  as 
they  have  no  wrongful  suspidcxis.  But  the  poison  begins  to  work 
as  soon  as  they  suspect,  fear  or  learn  that  the  directors  are  doing 
wrong  and  they  preserve  silence  or  remain  away  to  escape  learning 
more.  In  other  words,  as  soon  as  a  belief,  fear  or  suspicion  arises 
in  their  minds,  it  is  their  duty  to  become  active  and  make  an  in- 
vestigation to  find  out  the  truth  or  falsity  of  it ;  and  if  there  be  any 
foundation  therefor,  to  strive  for  its  correction,  and,  if  failing,  to 
resign.  Not  to  do  this  is  to  become  in  law  a  participant  in  the 
fraud,  and  justly  liable  therefor.' 

^See  Sec  i6. 

*Says  Porter,  J.,  in  Percy  v.  Millajudon,  8  Martin  (La.,  N.  S.)  63,  65: 
'If  nothing  has  come  to  their  knowledge  to  awaken  suspicion  of  the  fidelity 
of  the  president  and  cashier,  ordinary  attention  to  the  affairs  of  the  institution 
is  sufficient  If  they  become  acquainted  with  any  paft  calculated  to  put 
prudent  men  on  their  guard,  a  degree  of  care  commensurate  with  the  evil 
to  be  avoided  is  required,  and  a  want  of  that  care  certainly  makes  them 
responsible."    See  Briggs  v.  Spaulding,  141  U.  S.  132. 

In  Martin  v.  Webb,  no  U.  S.  15,  the  court  said:  ''Directors  cannot  in 
justice  to  those  who  deal  with  the  bank,  shut  their  eyes  to  what  is  going 
on  around  them.    It  is  their  duty  to  use  ordinary  diligence  in  ascertaining 
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VIIL  Another  approach  toward  the  center  may  be  made  from 
the  opposite  side.  Directors  who  seek  to  do  their  duty  are  not 
responsible  for  mistakes  of  law  or  fact.^  If  before  employing  a 
cashier  they  investigate  his  fitness,  mental  and  moral,  and  are  satis- 
fied that  he  is  competent,  they  are  not  responsible  should  he  prove 
to  be  otherwise.  But  if,  after  discovering  his  incompetency,  or 
unfitness,  they  continue  him  in  office,  unless  temporarily  while  trying 
to  find  another,  they  are  liable  for  the  consequences.' 

the  condition  of  its  business,  and  to  exercise  reasonable  •control  and  super- 
vision of  its  officers." 

In  Clews  V.  Bardon,  36  Fed.  617.  621,  Bunn,  J.,  said:  "The  [national] 
banking  act  places  their  liability  upon  the  true  ground,  and  it  stands  about 
as  it  would  in  the  like  circumstances  at  the  common  law.  In  either  case  the 
director  is  bound  to  good  faith.  He  must  act  honestly.  He  must  not  commit 
fraud,  nor  be  privy  to  it,  nor  willfully  shut  his  eyes,  and  abstain  from 
making  inquiries.  If  he  has  knowledge  that  an  illegal  transaction  is  to  be 
enacted  by  the  officers  in  charge,  and  consents  to  it,  or  connives  at  it,  or 
willfully  shuts  his  eyes,  and  permits  it  to  be  done,  or  is  guilty  of  such  gross 
and  willful  neglect  of  duty  as  amounts  to  bad  faith,  he  will  be  held 
responsible." 

For  cases  in  which  this  rule  has  been  applied  or  declared,  see  Godbold 
V.  Bank,  11  Ala.  191;  Bank  of  St.  Marys  v.  St.  John,  25  Ala.  566;  Schley 
V.  Dixon,  24  Ga.  275;  Dunn  v.  Kyle,  14  Bush  (Ky.)  134;  Brannin  v.  Loving, 
82  Ky.  370;  Fusz  V.  Spaunhorst,  67  Mo.  256;  Delano  v.  Case,  121  111.  247; 
Robinson  v.  Smith,  3  Paige  (N.  Y.)  222;  Brinckerhoff  v.  Bostwick,  88 
N.  Y.  52;  Cross  v.*  Sackett,  2  Bos.  (N.  Y.)  617,  645;  Spering's  Appeal 
71  Pa.  II ;  Marshall  v.  Farmers  &  Mechanics'  Sav.  Bank,  85  Va.  676;  Minton 
V.  Suhlman,  96  Tenn.  98;  Bartholomew  v.  Bentley,  15  Ohio  659;  Seale  v. 
Baker,  70  Texas  283;  Solomon  v.  Bates,  xi8  N.  C.  311;  Tate  v.  Bates,  118 
N.  C.  287;  Briggs  v.  Spaulding,  141  U.  S.  132;  Robinson  v.  Hall,  12  C.  C. 
A.  674;  Cooper  v.  Hill,  36  C.  C.  A.  402;  Prescott  v.  Haughey,  65  Fed.  653. 

^Godbold  V.  Bank,  11  Ab.  191 ;  Smith  v.  Prattville  Mfg.  Co.,  29  Ala.  503; 
United  Society  of  Shakers  v.  Underwood,  9  Bush  (Ky.)  i;  Graves  v. 
Lebanon  Nat.  Bank,  10  Bush  (Ky.)  23;  Dunn  v.  Kyle,  14  Bush  (Ky.)  134; 
Ray  V.  Bank,  10  Bush  (Ky.)  344;  Savings  Bank  v.  (^perton,  87  Ky.  306; 
Jones  V.  Johnson,  86  Ky.  530;  Percy  v.  Millaudon,  8  Martin  (La.,  N.  S.)  68; 
Vance  v.  Phoenix  Ins.  Co.,  4  Lea  (Tenn.)  385;  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630;  Foster  v.  Essex  Bank,  17  Mass.  479;  Ackerman  v. 
Halsey,  37  N.  J.  Eq.  356,  363;  Hodges  v.  New  England  Screw  Co.,  i  R.  I. 
312;  Scott  V.  Depeyster,  i  Edw.  Ch.  (N.  Y.)  513;  ManhatUn  Co.  v.  Lydig, 
4  Johns.  (N.  Y.)  377;  Marshall  v.  Farmers  &  Mechanics'  Sav.  Bank.  85  Va. 
(3lj(i\  Solomon  v.  Bates,  118  N.  C.  311;  Turquand  v.  Marshall,  4  Ch.  App. 
376,  386;  Overend,  Gurncy  &  Co.  v.  Gurney,  4  Ch.  App.  701;  Giblin  v. 
McMullen,  2  P.  C.  317;  Spering's  Appeal,  71  Pa.  11. 

•United  Society  of  Shakers  v.  Underwood,  9  Bush  (Ky.)  609;  Ray  v. 
Bank,  10  Bush  344;  Graves  v.  Lebanon  Nat.  Bank,  10  Bush  23,  30;  Foster  v. 
Essex  Bank,  17  Mass.  479;  Scott  v.  National  Bank  of  Chester  Valley,  72  Pa. 
471 1  Giblin  v.  McMullen,  2  P.  C.  3x7. 
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Again,  if  they  make  mistakes  in  lending  money  and  incur  losses, 
after  exercising  their  best  judgment,  they  are  not  liable/  nor  are 
they  for  legal  mistakes,'  especially  when  they  have  sought  com- 
petent advice. 

In  this  category  may  be  placed  a  large  number  of  delinquencies 
of  a  minor  kind  that  do  not  affect  their  integrity  or  injure  the  bank, 
which  are  not  in  any  way  vital  to  its  successful  operation,  for  ex- 
ample, the  failure,  through  inattenticm  and  not  design,  to  make 
reports,  or  reports  less  complete  than  the  law  requires. 

IX.  A  third-class  of  cases  may  be  cut  off,  specific  violations 
of  positive  law.  The  conduct  of  directors  on  many  of  these  occa- 
sions is  without  a  stain  of  fraud,  but  they  are  just  as  clearly  liable 
for  knowingly  and  deliberately  violating  a  clear,  positive  law  where- 
by others,  confiding  in  their  honesty  and  loyalty,  have  suffered. 

Thus  in  nearly  every  State  usury  laws  exist  which  limit  the  dis- 
cretion of  banks  in  lending  money.  The  directors,  for  the  sake  of 
enhancing  the  gains  of  their  bank,  determine  to  disr^^ard  the  in- 
hibition. They  commit  no  moral  fraud,  and  have  not  the  slightest 
intention  of  so  doing;  the  law,  standing  in  the  way  of  greater  profit, 
is  openly  defied.  A  higher  rate  is  charged,  but  a  greater  risk  is 
taken,  and  the  loan  proves  a  loss.  Had  they  obeyed  the  law  and 
been  content  with  the  legal  rate,  they  would  have  found  better 
security,  at  all  events  they  would  have  been  within  the  pale  of  its 
protection.  By  disregarding  it,  though  with  no  thought  of  personal 
gain  distinct  from  the  general  gain  to  the  bank,  a  loss  is  incurred. 
Why  should  they  not  be  held  responsible  for  the  loss  ?  They  have 
violated  a  law  which  was  enacted  to  prevent  them  from  taking  an 
excessive  risk,  why  should  they  not  be  held  accountable  for  the  dis- 
aster? Their  conduct  was  not  an  error  of  judgment,  not  a  mistake, 
but  an  open  and  wilful,  though  honest,  defiance  of  the  law,  which 
has  brought  loss  in  its  train.  Surely  it  is  proper  to  visit  them  with 
punishment  for  their  deed. 

Another  illustration  of  the  same  kind  is  the  lending  to  an  in- 
dividual of  more  than  a  prescribed  part  of  the  bank's  capital.  The 
law  was  wisely  designed,  no  one  has  the  temerity  to  say  it  ought  to 

1  Wallace  v.  Lincoln  Sav.  Bank,  89  Tcnn.  630;  Scott  v.  Dcpcystcr,  i 
Edw.  Ch.  (N.  Y.)  513;  Spcring's  Appeal,  71  Pa.  11;  Wettcrs  v.  Sowles, 
31  Fed.  I. 

•Vance  v.  Phoenix  Ins.  Co.,  4  Lea  (Tenn.)  385;  Hodges  v.  New 
England  Screw  Co.,  i  R.  I.  312;  Godbold  v.  Branch  Bank,  11  Ala.  191; 
Harman  v.  Tappenden,  1  East  (Eng.)  535.  But  see  Marshall  v.  Farmers 
&  Mechanics'  Sav.  Bank,  85  Va.  676,  683. 
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be  changed;  it  was  adopted  in  the  interest  of  sound  conservative 
banking,  to  protect  directors  from  yielding  to  the  importunities  of 
their  friends  and  from  giving  too  free  rein  to  their  own  judgment. 
Surely  if  they  violate  it  and  losses  follow,  it  is  proper  to  hold  them 
responsible  for  the  violation.^ 

In  the  construction  of  violations  of  positive  laws  the  courts  have 
again  parted  company  over  the  question  of  intention  or  motive.  If 
the  violation  was  intentional  and  premeditated,  then  all  the  courts 
unite  in  holding  the  violators  guilty;  but  if  they  did  not  seriously 
consider  the  consequences  of  misdoing,  acted  blindly  or  indifferently 
or  without  much  thought  of  what  they  were  doing,  some  tribtmals 
have  overlooked  their  misdoing,  notwithstanding  that  ancient  and 
salutary  rule  whereby  every  man  is  supposed  to  regard  the  conse- 
quences of  his  own  acts.  If  the  courts  themselves  have  too  often 
ignored  its  application  in  dealing  with  offenders  of  the  common  law, 
there  is  less  excuse  for  disr^^rding  its  application  to  offenders  of 
plain,  sound,  living  statutes. 

Illustrations  of  this  rule  are  the  sale  of  a  special  deposit;'  the 
payment  of  dividends  out  of  capital;*  the  making  of  investments 
or  loans  prohibited  by  law;i*  the  discounting  of  paper  which  is 
known  to  be  worthless;'  beginning  business  without  the  legal 
amount  of  capital;*  accepting  unauthorized  securities  in  payment 
of  stock  ;^  creating  an  indebtedness  beyond  the  capital  stock  ;^  or 
beyond  a  prescribed  amount;*  or  the  payment  of  an  illegal  tax.^® 

Two  other  classes  of  specific  violations  require  further  con- 
sideration.   One  of  these  is  the  receiving  of  deposits  by  directors 

^Witters  v.  Sowles,  31  Fed.  i ;  Witters  v.  Sowles,  43  Fed.  405;  Stephens 
V.  Overstolz,  43  Fed.  465. 

'United  Society  of  Shakers  v.  Underwood,  9  Bush  (Ky.)  609. 

•Solomon  v.  Bates,  118  N.  C.  311 ;  Ga£Fney  v.  ColviU,  6  Hill  (N.  Y.)  568; 
United  Sutes  v.  Britton,  106  U.  S.  199,  ao6;  Hayden  v.  Thompson,  36 
U.  S.  App.  361.    See  Houston  v.  Thornton,  122  N.  C.  365. 

*Dodd  y.  Wilkinson,  42  N.  J.  Eq.  affg.  id.  234.  See  Wilkinson  v. 
Dodd,  40  N.  J.  Eq.  123  and  41  N.  J.  Eq.  566;  Williams  v.  McKay,  46 
N.  J.  Eq.  25;  Joint  Stock  G>.  v.  Brown,  8  Eq.  Cases  381;  Dunn  v.  Kyle» 
14  Bush  (Ky.)  134;  Cooper  v.  Hill,  36  C.  C.  A.  402. 

•Savings  Bank  v.  Caperton,  87  Ky.  306^  322. 

•Schley  v.  Dixon,  24  Ga.  273;  Trust  Co.  y.  Floyd,  47  Ohio  St.  525. 

^Moses  V.  Ocoee  Bank,  i  Lea  (Tenn.)  398. 

•Stone  v.  Chisolm,  113  U.  S.  302;  Homor  v.  Henning,  93  U.  S.  228; 
Brannin  v.  Loving,  82  Ky.  370. 

•White  v.  How,  3  McLean  (Fed.)  iii;  Hargroves  v.  Chambers,  30  Ga. 
580;  Banks  v.  Darden,  18  C^.  318. 

^•Dodge  v.  Woolscy,  18  How.  (U.  S.)  33X. 
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when  their  bank  is  in  an  insolvent  condition  ^  To  hold  directors 
liable  for  this  act  they  must  have  actual  as  distinguished  from 
constructive  knowledge.'  But  when  their  lack  of  knowledge  is 
the  consequence  of  disregarding  their  duties  then  it  furnishes  no 
defence. 

The  other  class  of  specific  violations  are  false  reports  or  state- 
ments by  which  others  are  misled  and  injured.  In  these  cases  the 
injured  creditor  may  maintain  an  action  for  deceit  against  the  direc* 
tors  who  made  them.  The  two  classes  of  cases  in  which  such 
actions  have  been  most  brought  are  by  depositors  *  and  purchasers 
of  stock.  ^  Furthermore  a  director,  even  though  not  participating 
in  the  fraud  by  signing  the  statement,  is  not,  in  all  cases,  relieved.' 

Again,  this  remedy  is  not  affected  by  the  creation  of  another 
by  statute.  The  latter  is  simply  cumulative  and  not  destructive  of 
the  other.* 

Lastly  the  law  will  not  permit  a  single  creditor  to  appropriate 
the  entire  liability  of  the  directors  for  such  a  fraud  to  his  exclusive 
benefit.^ 

X.  A  fourth  class  of  cases  may  be  cut  off,  those  relating  to 
the  wrongful  or  neglectful  exercise  of  authority.    This  may  spring 

»Cassidy  v.  Uhlman,  170  N.  Y.  505;  Cragie  v.  Hadley,  99  N.  Y.  131; 
Anonymous,  67  N.  Y.  598;  Chaffee  v.  Fort,  2  Lans.  (N.  Y.)  81;  Townscnd 
V.  Williams,  117  N.  C.  350;  Tate  v.  Bates,  118  N.  C.  287;  Delano  v.  Case, 
121  111.  247;  Wolf  V.  Simmons,  75  Miss.  539,  541* 

*Quin  V.  Earle,  95  Fed.  728;  Perth  Amboy  Gas  Light  Co.  v.  Middlesex 
Co.  Bank,  60  N.  J.  Eq.  84;  Stapleton  v.  Odell,  21  N.  Y.  Misc.  94;  Utlcy  v. 
Hill,  155  Mo.  232;  State  v.  Tomblin,  57  Kan.  841;  Minton  v.  Stahlman,  96 
Tenn.  98. 

*KiIlen  v.  Barnes,  106  Wis.  546;  Seale  v.  Baker,  70  Texas  286;  Kinkier 
V.  Junica,  84  Texas  116;  Tate  v.  Bates,  118  N.  C.  287;  Solomon  v.  Bates, 
118  N.  C.  3";  Cowley  v.  Smith,  46  N.  J.  Law  380;  Stuart  v.  Bank,  57 
N.  Y.  569;  Prescott  v.  Haughey,  65  Fed.  653;  Gerner  v.  Mosher,  58  Neb. 
135.    See  Cowley  case  (supra)  for  mode  of  pleading  in  such  actions. 

^Cazeaux  v.  Mali,  25  Barb.  578;  Cross  v.  Sackett,  2  Bos.  (N.  Y.)  617; 
Morgan  v.  Skiddy,  62  N.  Y.  325;  Houston  v.  Thornton,  122  N.  C.  365; 
Gerner  v.  Mosher,  58  Neb.  135,  reviewing  many  cases.  Hubbard  v.  Wcare, 
79  Iowa  678;  Salmon  v.  Richardson,  30  Conn.  360;  Prcwett  v.  Trimble,  92* 
Ky.  176;  United  States  v.  Allen,  10  Biss.  (Fed.)  90;  Graves  v.  Lebanon 
Nat.  Bank,  10  Bush  (Ky.)  23;  Merchants  Nat.  Bank  v.  Thoms,  28  Ohio 
Week.  Law  Bull.  164,  citing  many  cases. 

*(}erner  v.  Mosher,  58  Neb.  135.  145,  160;  Gkmer  v.  Yates,  61  Neb.  100. 
But  sec  Pier  v.  Hanmore,  86  N.  Y.  95. 

•Stuart  v.  Bank,  57  Neb.  569;  Prescott  v.  Haughey,  65  Fed.  653; 
Houston  v.  Thornton,  122  N.  C.  365.    But  see  Utley  v.  Hill,  155  Mo.  232. 

^Bailey  v.  Mosher,  11  C.  C.  A.  304,  307. 
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from  statute,  or  the  common  law,  or  both.  If  directors  possess  it, 
they  are  justified  in  exercising  it ;  if  not  the  possessors,  they  are  as 
clearly  guilty  of  usurpation,  save  in  those  cases  in  which  they 
honestly  suppose,  and  with  some  reason,  that  in  exercising  it,  they 
are  within  the  law.*  On  the  other  hand,  when  directors  are  re- 
quired to  perform  a  specific  duty,  they  cannot  delegate  its  perform- 
ance to  others  without  incurring  liability.  Thus,  in  many  Statets 
directors  are  justified  in  delegating  their  authority  to  lend  the  bank's 
money  to  the  managing  officers;'  in  other  States  they  must  still 
continue  to  perform  this  duty  themselves.*  Where  the  inhibition 
prevails,  they  are  as  clearly  guilty  of  negligence  in  not  performing 
this  duty  as  in  not  signing  reports,  holding  meetings  or  fulfilling 
other  positive  requirements  of  the  law. 

Suppose  a  duty  is  rightfully  delegated  by  the  board  to  a 
managing  officer,  and  he  in  performing  it  violates  the  statute,  are  the 
directors  liable  ?  Thus,  a  cashier  was  rightfully  authorized  to  make 
loans,  but  in  exercising  this  authority  he  violated  the  law  forbidding 
his  bank  from  lending  more  than  one-tenth  of  its  capital  to  a  bor- 
rower. The  directors  were  held  not  liable  for  the  cashier's  de- 
liberate violation  of  the  law.*  Though  this  decision  may  be  free 
from  criticism,  I  do  not  think  the  principle  can  be  founded  thereon 
that   in  all  cases  in   which   directors   can   rightfully   authorize   a 

*"The  directors  cannot  divest  themselves  of  the  duty  of  general  super- 
vision and  control  by  committing  this  duty  to  [the  cashier],  but  they  properly 
may  intrust  to  him  all  the  discretionary  powers  which  usually  appertain  to 
the  immediate  management  of  its  business."  Wallace,  Ch.  J.,  Warner  v. 
Penoyer,  33  C.  C.  A.  222,  226. 

In  the  Penoyer  case  the  board  confided  to  a  finance  committee  the  duty 
of  lending  the  bank's  money,  who,  in  turn,  sought  to  relieve  themselves 
from  duty  by  confiding  it  wholly  to  the  cashier  who,  in  due  time,  wrecked 
the  bank.  The  court  decided  not  to  hold  the  board  for  delegating  their  duty 
to  the  finance  committee,  but  held  the  members  of  that  committee  responsible 
for  delegating  their  duty  to  the  cashier.  The  court  remarked  that  the  board 
was  justified  in  supposing  that  the  committee  would  attend  to  these  duties 
instead  of  shirking  them  and  leaving  all  to  a  single  officer. 

»In  Warner  v.  Penoyer,  33  C.  C.  A.  222,  225,  the  court  said:  "The 
directors  of  a  national  banking  associatibn  are  authorized  to  appoint  a  cashier 
and  delegate  to  him  all  the  usual  powers  of  such  an  officer,  including  the 
discounting  of  notes."    Land  Credit  Co.  v.  Lord  Fermoy,  5  Ch.  App.  763. 

•Union  Nat.  Bank  v.  Hill,  148  Mo.  380;  Gibbons  v.  Anderson,  80  Fed. 
345;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tcnn.  630;  Percy  v.  Millaudon,  3 
La.  568;  Wilkinson  v.  Dodd,  42  N.  J.  £q.  234,  250,  affd.  id.  647;  Houston 
V.  Thornton,  122  N.  C.  365;  Oakland  Bank  v.  Wilcox,  60  Cal.  ia6. 

^Clews  V.  Bardon,  36  Fed.  617. 
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managing  officer  to  make  loans  they  are  not  responsible  for  his 
conduct.  They  still  have  a  supervisory  power  to  perform,  it  is 
the  duty  of  the  managing  officer  to  report  the  loans  he  has  made  to 
them  and  thus  they  know,  or  ought  to  know,  what  he  is  doing. 
There  is  therefore  clearly  a  limit  to  the  principle  of  the  non-liability 
of  directors  for  infractions  of  positive  law  by  those  whom  they  have 
appointed  to  manage  the  business  of  their  bank.  Surely  they 
•ought  to  be  held  for  the  violations  that  were  known,  or  would 
have  been  known,  had  they  attended  to  their  duties.*  The  rule, 
therefore,  in  this  class  of  cases  is,  directors  are  liable  for  violating 
the  statutes,  and  also  for  violations  by  those  under  their  authority 
when  they  knew  or  ought  to  have  known  what  they  were  doing.* 

XI.  In  applying  the  rules  of  duty  and  liability  in  the  cases 
described  not  much  difficulty  has  arisen.  When  fraud  has  existed, 
it  has  generally  been  discovered  and  punished.  When  directors 
have  erred  in  employing  officers  or  in  making  loans,  or  mistaken  the 
law,  the  courts  have  not  been  greatly  troubled  in  learning  the  truth. 
When  directors  have  violated  the  statutes,  whatever  their  intention, 
in  most  cases  the  violations  were  too  plain  to  be  ignored.  Appointed 
to  execute  the  law,  the  courts  have  not  hesitated  to  enforce  a  plain 
command. 

XII.  The  four  classes  of  cases  above  mentioned  may  be  con- 
sidered from  another  point  of  view.  Though  everywhere  regarded 
as  cases  of  negligence,  they  possess  another  character.  When  com- 
mitting frauds  directors  are  just  the  opposite  from  negligent ;  they 
are  too  active.  Indeed,  the  cases  of  real  negligence  do  not  relate 
to  frauds,  to  violations  of  law,  to  usurpations  of  authority,  but 
rather  to  the  mode  or  manner  of  exercising  authority.  Negligence 
among  bank  directors  is,  in  truth,  chiefly  neglect — ^neglect  to  do  the 
things  required  of  them,  or  to  do  them  in  a  proper  manner. 

XIII.  Eliminating  all  questions  of  fraud,  mistake  and  specific 
violations  of  law,  the  cases  that  cover  the  remaining  central  ground 
are  not  so  numerous  perhaps  as  many  imagine.  It  is  easy  enough 
to  put  them  into  classes  relating  to  loans,*  employment  of  officers* 
examination  of  books,  and  the  like,*  but  nothing  would  be  gained 

Gibbons  v.  Anderson,  80  Fed.  345. 

*In  Brannin  v.  Loving,  82  Ky.  370,  the  directors  did  not  know  that  the 
president  had  violated  the  law. 

"Percy  v.  Millaudon,  8  Martin  (La.,  N.  S.)  68;  Brannin  v.  Loving,  82 
Ky,  370. 

•United  Society  of  Shakers  v.  Underwood,  9  Bush  (Ky.)  609. 

"Directors  are  not  liable  for  not  detecting  fraudulent  entries  made  by 
their  cashier  in  the  bank  books  extending  through  a  period  of  nine  years. 
Savings  Bank  v.  Caperton,  87  Ky.  306. 
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by  presenting  such  a  classification.  The  same  inquiry  runs  through 
them  all ;  how,  or  in  what  manner  was  the  authority  of  the  directors 
exercised?  Were  they  negligent  or  not  in  making  the  loan,  in 
employing  the  officer,  in  retaining  him  after  learning  of  his  unfit- 
ness, in  not  examining  the  books  more  frequently,  or  more  thor- 
oughly? As  this  inquiry  is  first,  one  of  fact;  and  afterward,  the 
application  of  the  rule  of  duty  thereto, — the  answer  in  one  case  is 
not  conclusive  in  another ;  for  the  facts  are  never  quite  the  same. 

Nevertheless,  we  may  inquire,  cannot  a  general  rule  of  duty  be 
formulated  to  apply  to  directors,  and  not  leave  them  entirely  to  the 
judgment  of  the  court  in  each  particular  case?  A  negative  con- 
clusion has  been  declared  by  the  Supreme  Court  of  the  United 
States.  If  a  director  is  guilty  of  fraud,  or  of  violating  a  statute, 
or  of  executing  his  authority,  he  is  dearly  liable.  Beyond  this  he 
may  be  liable  for  something  more,  but  precisely  what  cannot  be  told 
until  the  matter  comes  before  the  court  for  determination. 

It  is  true  that 'this  was  another  five  to  four  decision,  arid  the 
minority,  unwilling  to  confess  their  inability  to  prescribe  a  rule  of 
conduct  for  directors,  declared  that  "as  to  the  degree  of  diligence 
and  the  extent  of  supervision  to  be  exercised  by  directors,  there 
can  be  no  room  for  doubt  under  the  authorities.  It  is  such  diligence 
and  supervision  as  the  situation  and  the  nature  of  the  business 
requires.  Their  duty  is  to  watch  over  and  guard  the  interests 
committed  to  them.  In  fidelity  to  their  oaths,  and  to  the  obligations 
they  assume,  they  must  do  all  that  reasonably  prudent  and  careful 
men  ought  to  do  for  the  protection  of  others  intrusted  to  their 
charge."' 

The  Supreme  Court  of  the  United  States  is  not  the  only  tribunal 
maintaining  this  despairing  opinion.  In  a  recent  case  the  Supreme 
Court  of  New  Hampshire*  has  declared  that  "the  decisions  in  other 
jurisdictions,  attempting  to  establish  inflexible  rules  whereby  it  shall 
be  settled  that  the  existence  of  certain  facts  establishes  a  charge  of 
negligence  as  a  matter  of  law,  are  not  entitled  to  the  weight  to  which 
they  would  be  if  such  views  of  the  law  prevailed  in  this  State. 
The  question  of  negligence,  being  here  regarded  as  one  of  fact, 
is  to  be  determined  in  the  light  of  all  the  circumstances  peculiar  to 
the  particular  case."  It  was  accordingly  held  that  the  directors  of 
a  bank  were  not  liable  for  the  defalcations  of  its  cashier  which 

^Briggs  V.  Spaulding,  141  U.  S.  132,  170.  In  this  case,  the  court  de- 
clared that  the  directors  must  exercise  supervision,  but  this  was  precisely 
what  they  did  not  do,  yet  by  the  majority  were  held  not  responsible. 

•Ricker  v.  Hall,  69  N.  H.  592. 
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occurred  after  learning  of  his  indulgence  in  prior  unsuccessful 
speculations.  Though  the  courts  elsewhere,  perhaps  without  ex- 
ception/ have  held  directors  liable  for  the  evil  consequences  attend- 
ing the  retention  of  a  cashier  or  other  officer  after  they  knew  he  was 
speculating,  the  New  Hampshire  decision  is  a  not  unexpected  de- 
liverance for  a  court  which  is  guided  solely  by  its  own  light,  regard- 
less of  the  rules  and  reasonings  of  other  tribunals. 

The  rule  of  duty  and  liability  declared  in  Briggs  v.  Spaulding 
has  been  reluctantly  followed  by  the  lower  federal  courts  in  subse- 
quent cases.  The  remarks  on  several  occasions  clearly  reveal  that 
their  real  opinion  was  quite  different  from  that  which  they  were 
required  to  adopt  and  apply.*  Remembering  therefore  that  four 
of  the  nine  judges  who  decided  tl^e  case  entertained  a  different 
view,  that  most  of  the  federal  judges  in  subsequent  cases  have  fol- 
lowed it  from  necessity  and  not  from  conviction  of  its  soundness, 
that  with  very  few  exceptions  it  has  encountered  the  disapproval 
of  the  State  tribunals,  is  it  unreasonable  to  suppose  that  the  question 
would  receive  the  same  answer  should  it  ever  be  reviewed  ? 

XIV.  In  the  central  zone,  therefore,  is  left  a  class  of  cases  of 
pure  negligence.  They  are  not  tainted  with  fraud,  they  are  not 
excusable  mistakes,  they  are  not  violations  either  intentional  or 
unintentional  of  any  statutory  requirement.  They  fall  into  two 
divisions.  In  the  first  are  included  the  cases  in  which  the  negligence 
of  directors,  while  stopping  outside  the  door  of  fraud,  is  gross  and 
without  excuse.  In  the  second  class  of  cases,  the  negligence  is  not 
so  great. 

The  negligent  directors  included  in  the  second  division  are  not 
regarded  culpable  by  any  courts ;  the  directors  included  in  the  first 
division  are  regarded  guilty  by  some  courts,  and  not  by  others. 
With  respect  to  these  the  courts  are  in  hopeless  conflict.  Those 
which  relieve  directors  apply  either  the  first  standard  of  duty  and 
liability  above  described;  or  else  determine  each  case,  as  was  done 
by  the  supreme  federal  court  in  Briggs  v.  Spaulding,  by  itself.  The 

iln  Scott  V.  National  Bank  of  Chester  Valley,  72  Pa.  471,  480,  the 
court  well  said:  "No  officer  in  a  bank,  engaged  in  stock-gambling,  can  be 
safely  trusted,  and  the  evidence  of  this  is  found  in  the  numerous  defaulters, 
whose  peculations  have  been  discovered  to  be  directly  traceable  to  this 
species  of  gambling.  *  *  *  Any  evidence  of  stock-gambling,  or  dangerous 
outside  operations,  should  be  visited  with  immediate  dismissal."  A  similar 
view  was  taken  in  Preston  v.  Pratter,  137  U.  S.  604.  See  Cutting  v. 
Marlor,  78  N.  Y.  454. 

'Warner  v.  Peftoyer,  33  C.  C.  A.  222,  228;  Mutual  Building  Fund  ft 
Sav.  Bank  v.  Bosseiux,  3  Fed.  817;  Robinson  v.  Hall,  12  C.  C.  A.  674. 
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courts  which  condemn  them  apply  the  rule  of  liability  laid  down  by 
Justice  Earl.  It  may  be  added  that  the  rule  holding  directors  liable 
for  gross  negligence,  even  though  untainted  by  fraud,  commands 
wider  assent  and  is  believed  to  be  more  salutary  in  its  operation. 

Cases  in  which  the  maximum  rule  has  been  applied : 
Alabama.     Smith  v.  Prattville  Mfg.  Co.,  29  Ala.  503. 
Illinois.     Delano  v.  Case,  17  III.  App.  affd.,  121  111.  247. 
Indiana.     Coddington  v.  Canaday,  157  Ind.  243. 
Kentucky.     United  Society  of  Shakers  v.  Underwood,  9  Bush  609; 

Jones  V.  Johnson,  10  Bush  649;  Ray  v.  Bank,  10  Bush  344 ;  Dunn 

v.  Kyle,  14  Bush  134;  Brannin  v.  Lx)ving,  82  Ky.  370;  Jones  v. 

Johnson,  86  Ky.  530;  Savings  Bank  v.  Capertcm,  87  Ky.  306. 
Minnesota.     Horn  Silver  Mining  Co.  v.  Ryan,  42  Minn.  196,  citing 

Hun  V.  Cary,  82  N.  Y.  65. 
Michigan.    Commercial  Bank  v.  Chatfield,  121  Mich.  641. 
Missouri.     Union  Nat.  Bank  v.  Hill,  148  Mo.  380. 
New  Jersey.    Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Dodd  v. 

Wilkinson,  42  N.  J.  Eq.  647,  aif g.  id.  234 ;  Williams  v.  McKay, 

46  N.  J.  Eq.  25,  56;  Williams  v.  McKay,  40  N.  J.  Eq.  189, 

revsg.  38  N.  Y.  Eq.  373. 
New  York.    Cassidy  v.  Uhlman,  170  N.  Y.  505;  Hun  v.  Cary,  82 

N.  Y.  65;  Bloom  V.  National  Sav.  &  Loan  Co.,  81  Hun  121,  123. 
Nebraska.    Gemer  v.  Mosher,  58  Neb.  135. 
North  Carolina.    Townsend  v.  Williams,  117  N.  C.*33o;  Tate  v. 

Bates,  118  N.  C.  287;  Solomon  v.  Bates,  118  N.  C.  311. 
Ohio.     Meisse  v.  Loren,  6  Ohio  Dec.  253. 
Tennessee.    Shea  v.  Mabry,  i  Lea  319,  342;  Hume  v.  Commercial 

Bank,  9  Lea  728 ;  Minton  v.  Stahbnan,  96  Tenn.  98 ;  Wallace  v. 

Lincoln  Sav.  Bank,  89  Tenn.  630;  Deadrick  v.  Bank,  100  Tenn. 

457,  463. 
Texas.     Seale  v.  Baker,  70  Texas  283. 
Virginia.    Marshall  v.  Farmers  &  Mechanics'  Sav.  Bank,  85  Va. 

676. 
Utah.    Warren  v.  Robinson,  19  Utah  289. 

Cases  in  which  minor  rule  of  liability  was  applied : 
Louisiana.    Percy  v.  Millaudon,  8  Martin  (N.  S.)  68. 
Pennsylvania.     Spering's  Appeal,  71    Pa.    1 1 ;  Swentzel  v.   Penn 

Bank,  147  Pa.  140 ;  Maisch  v.  Saving  Fund,  5  Phila.  30. 
Wisconsin.     Killen  v.  Barnes,  106  Wis.  546,  574;  North  Hudson 

Building  &  Loan  Asso.  v.  Childs,  82  Wis.  460. 
Federal.     Briggs  v.  Spaulding,  141  U.  S.  132. 
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XV.  There  is  another  phase  of  the  subject  worthy  of  notice,  the 
narrowing  of  the  responsibility  of  directors  by  reason  of  the  ex- 
tension of  the  authority  of  managing  officers.  Of  late  years,  in 
the  large  cities  especially,  the  lending  of  a  bank's  money  has  been 
almost  wholly  done  by  a  committee,  or  more  often  by  the  president 
or  by  two  or  three  officers.  The  quicker  methods  of  modem  business 
demand  this  change.  In  imposing  this  most  important  duty  on  the 
managing  officer,  the  directors  in  almost  every  State  have  the  sane- 
ti(Mi  of  law.  Formerly  this  was  the  paramount  duty  of  directors. 
In  this  directi(Mi,  therefore,  to  the  extent  that  their  duty  has  been 
legally  lightened,  their  corresponding  liability  has  disappeared.  ^ 
But  directors  cannot  relieve  themselves  entirely  from  responsibility 
by  thus  delegating  their  duties  to  a  manager  or  committee.  When 
they  are  charged  with  specific  duties,  these,  as  we  have  seen,  must 
be  performed.  They  are  personal  and  cannot  be  transferred.  How 
far  they  can  go  depends  on  the  statute  or  charter  which  is  the  basis 
of  the  bank's  existence  and  authority. 

XVI.  Lastly  may  be  considered  the  question,  what  judgment 
may  be  visited  on  absent  directors  ?  If  one  is  ill  his  non-attendance 
is  excused ;  furthermore,  a  bank  may  give  a  leave  of  absence  to  a 
director  who  is  sick,  even  though  he  be  the  president,  expecting 
or  hoping  that  he  will  recover  and  resume  his  duties.  Not  infre- 
quently directors  are  elected  for  the  purpose  of  strengthening  the 
bank,  gaining^  business,  who  live  far  away  and  are  not  expected  to 
aid  their  associates  by  their  presence  and  advice,  or  only  on  rare 
occasions.  But  we  are  now  approaching  dangerous  ground.  For, 
if  all  were  excused  because  they  were  too  busy  to  attend,  the  direc- 
tion of  the  bank  would  pass  entirely  to  the  president,  or  a  few  of 
the  leading  officers.  It  is  not  proper  for  the  directors  to  ccxifide 
entirely  the  direction  of  their  bank  to  its  managers,  however 
competent  and  worthy  of  confidence  they  may  be,  but  to  what  extent 
attendance  is  a  positive  duty  that  cannot  be  neglected  without 
rendering  the  absentee  liable  for  the  ill  consequences  is  an  open 
question  and  perhaps  must  always  remain  open  for  special  answer.' 

*Sce  Warner  v.  Penoyer,  33  C.  C.  A.  222,  225. 

*6riggs  V.  Spaulding,  141  U.  S.  132.  See  North  Hudson  Building  ft 
Loan  Asso.  v.  Childs,  83  Wis.  460^  478,  and  Wheeler  v.  Aiken  Co.  Loan  ft 
Sav.  Bank,  75  Fed.  781,  782. 

In  Warren  v.  Robinson,  19  Utah  289,  Bartch,  Ch.  J.,  says:  "A  director 
is  not  responsible  for  acts  committed,  transactions  made,  or  losses  incurred 
before  he  became  a  member  of  the  board,  or  for  any  act  of  the  board  alone  in 
his  absence  and  without  his  knowledge  and  assent/'    This  is  the  English 


LIABILITY  OF  BANK  DIRECTORS.  303 

XVII.  The  wrongs  of  directors  are  primarily  done  to  their 
bank,  which  can  sue  them  in  an  action  at  law  for  their  misdoing.  ^ 
But  it  often  happens  that  the  bank  is  in  complete  possession  of  the 
directors  who  are  unwilling  to  proceed  against  themselves.  Indeed, 
it  can  hardly  be  expected  that  they  will  transform  themselves  from 
mismanagers  into  reformers  and  prosecutors.  But,  if  unwilling, 
the  stockholders  have  a  standing  in  a  court  of  equity  to  sue  in  their 
own  names  making  the  bank  a  party  defendant.* 

XVIII.  Too  often  the  mismanagement  of  directors  ends  in  the 
failure  of  their  bank,  and  then  the  assignee  or  receiver  succeeds  to 

rule.  In  re  Cardiff  Savings  Bank,  2  Ch.  Dtv.  loi;  In  re  Denham  &  G>., 
as  Ch.  Div.  753.  See  also  Land  Credit  Co.  v.  Lord  Fermoy,  5  Ch.  App. 
763.  In  Banks  v.  Dardon,  18  Ga.  318,  absence  and  dissent  when  present 
did  not  relieve  the  directors.  And  in  the  recent  case  of  Houston  v.  Thornton, 
122  N.  C.  365,  373f  the  Supreme  Court  of  North  Carolina  said:  "There  is 
no  principle  of  law  or  morals  that  will  permit  the  selection  of  non-resident 
directors  of  good  character,  whose  names  shall  be  a  pledge  of  honest  manage- 
ment upon  which  the  public  shall  make  deposits  and  buy  the  stock  of  the 
bank,  and  then  when  the  crush  comes  will  excuse  such  directors  from  liability 
because,  being  non-residents,  they  could  not  give  proper  attention  to  their 
duties,  and  by  private  arrangement  it  was  agreed  that  they  should  not  be 
required  to  do  so.  Such  arrangement,  if  it  had  been  shown,  would  not  have 
released  them  from  their  duties  as  prescribed  by  Act  of  Congress,  nor  from 
their  common  law  liability  for  negligence  or  fraud." 

Directors  who  are  elected  but  do  not  accept  are  not  liable.  Maisch  v. 
Saving  Fund,  5  Phila.  30;  Hume  v.  Commercial  Bank,  9  Lea  (Tenn.)  738. 

>Hun  V.  Cary,  82  N.  Y.  65;  Bloom  v.  National  Sav.  &  Loan  Co.,  81 
Hun  120;  O'Brien  v.  FiUgerald,  143  N.  Y.  374;  Meisse  v.  Loran,  6  Ohio 
N.  P.  307;  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Conway  v.  Halsey,  44 
N.  J.  Law  463;  Horn  Silver  Mining  Co.  v.  Ryan,  42  Minn.  196;  National 
Bank  v.  Wade,  84  Fed.  10. 

*Greaves  v.  Gonge,  69  N.  Y.  155;  Robinson  v.  Smith,  3  Paige  (N.  Y.) 
222;  Morgan  v.  King,  27  Colo.  539;  Smith  v.  Dorn,  96  Cal.  73;  Higgins  v. 
Lansingh,  154  111.  301;  Knoop  v.  Bohmrich,  23  Atl.  118;  Craig  v.  Craig,  83 
Pa.  19. 

'The  liability  of  the  directors  of  corporations  for  violations  of  their 
duty  or  breach  of  the  trust  committed  to  them,  and  the  jurisdiction  of  courts 
of  equity  to  afford  redress  to  the  corporation,  and  in  proper  cases  to  its 
shareholders,  for  such  wrongs,  exist  independently  of  any  statute.  *  *  * 
This  jurisdiction  has  been  continually  exercised  in  England  and  in  this 
country  and  is  not  of  statutory  origin."  Rapallo,  J.,  Brinckerhoff  v.  Bostwick, 
88  N.  Y.  52,  58*  59. 
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all  its  rights  and  liabilities  and  he  may  proceed  against  the  directors. 
In  a  large  number  of  cases  he  has  been  the  suing  party/ 

XIX.  If  a  bank  is  insolvent  and  the  assignee  or  receiver  de- 
clines to  sue  the  directors,  then  all  the  stockholders,  or  one  or  more 
in  behalf  of  all  can  proceed  in  equity  against  them.' 

XX.  In  many  cases  the  creditors  proceed  against  the  directors. 
Once  this  could  not  be  done  because  no  legal  relation  of  any  kind 
was  recognized  as  existing  between  them.'  The  claims  of  cred* 
itors  were  against  the  bank,  and  the  bank  only  could  proceed  against 
the  directors  for  their  misdeeds.  The  fact  that  the  damages  re- 
covered by  the  bank  of  the  directors  would  go  immediately  to  its 
creditors  did  not  justify  the  latter,  so  the  courts  once  thought,  in 
their  attempt  to  recover  directly  from  the  directors  themselves.  And 
this  view  is  still  maintained  by  some  tribunals.*     But  the  more  gen- 

iThompson  v.  Greeley,  107  Mo.  577;  Union  Nat.  Bank  v.  Hill,  148  Mo. 
380,  393;  Hun  V.  Gary,  82  N.  Y.  70;  Brinckcrhoff  v.  Bostwick,  88  N.  Y.  52; 
O'Brien  v.  Fitzgerald,  143  N.  Y.  377;  Higgins  v.  Tefft,  4  N.  Y.  App.  Div. 
62;  Dykman  v.  Kecney,  21  N.  Y.  App.  Div.  114;  Robinson  v.  Smith,  3  Paige 
(N.  Y.)  230;  Hume  v.  Commercial  Bank,  9  Lea  (Tenn.)  744;  Wallace  v. 
Lincoln  Sav.  Bank,  39  Tenn.  630,  637;  Savings  Bank  v.  Caperton,  87  Ky. 
306;  Jones  V.  Johnson,  86  Ky.  530;  Williams  v.  Halliard,  34  N.  J.  £q.  341; 
Gibbons  v.  Anderson,  80  Fed.  345. 

•Brinckerhoff  v.  Bostwick,  88  N.  Y.  52;  Greaves  v.  Gouge,  69  N.  Y. 
154;  Sayles  v.  White,  18  N.  Y.  Div.  590;  Robinson  v.  Smith,  3  Paige 
(N.  Y.)  230;  Jones  v.  Johnson,  10  Bush  (Ky.)  649;  Hickens  v.  Congreve,  4 
Russ.  (Eng.)  574;  Union  Nat.  Bank  v.  Hill,  148  Mo.  380,  394. 

•Zinn  V.  Mendel,  9  W.  Va.  580;  Smith  v*  Hurd,  12  Met.  (Mass.)  371; 
Smith  V.  Poor,  40  Me.  415;  Allen  v.  Curtis,  26  (3onn.  456;  Landis  v.  Sea 
Isle  City  Hotel  Co.,  31  Atl.  (N.  J.).  This  case  contains  the  fullest  con- 
sideration of  the  rule  of  any  modern  case.  See  opinion  of  Court  of  Errors, 
affirming  the  Vice  Chancellor,  53  N.  J.  Eq.  654;  Savings  Bank  v.  (Caperton, 
87  Ky.  306;  Jones  v.  Johnson,  10  Bush  (Ky.)  649;  Winter  v.  Baker,  34 
How.  Pr.  183;  Gardner  v.  Pollard,  10  Bos.  (N.  Y.)  674;  Abbott  v.  Merriam, 
8  Cush.  (Mass.)  588;  Conway  v.  Halsey,  44  N.  J.  Law  462. 

*  Savings  Bank  v.  Caperton,  87  Ky.  306,  323.  In  this  case  the  court 
remarked  that  the  directors  were  under  no  personal  liability  to  the  creditors 
of  a  bank  by  reason  of  a  neglect  of  duty;  that  they  were  the  agents  of  the 
corporation  and  could  be  sued  by  the  creditors  only  because  of  the  assignee's 
refusal.  But  when  "the  directors  are  the  parties  to  be  charged  there  is  no 
reason  why  the  creditor  may  not  sue,  making  the  bank  and  the  directors  the 
defendant  in  this  case  for  a  neglect  of  duty.'' 

Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566.  This  is  one  of  the  earlier 
American  cases  and  the  court  held  that  the  creditors  of  the  bank,  which  was 
insolvent,  could  proceed  in  equity  against  the  directors  without  first  obtaining 
a  judgment  at  law  for  the  amount  of  their  debt. 

Solomon  v.  Bates,  118  N.  C.  311,  320;  Ackerman  v.  Halsey,  37  N.  J.  Eq. 
356;  Meisse  v.  Loren,  5  Ohio  N.  P.  307,  309;  Gager  v.  Paul,  in  Wis.  638; 
Killen  v.  Barnes,  106  Wis.  546. 
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era!  rule  is  in  cases  where  neither  the  bank,  nor  its  assignee  or 
receiver,  nor  its  stockholders  can  or  will  proceed  at  all,  or 
to  less  advantage  than  the  creditors,  they  are  not  denied  a  remedy 
against  the  directors.  In  thus  acting,  though  the  fruits  of  their 
action  are  to  be  wholly  or  in  part  retained  by  themselves,  they  act 
as  a  substitutionary  party  for  the  bank,  or  its  assignee,  receiver  or 
stockholders.  Regarding  this  as  the  correct  view,  the  objection  that 
creditors  cannot  proceed  against  the  directors  because  the  former  are 
in  no  sense  the  trustees  of  the  latter,  disappears.  It  is  an  objection 
raised  to  a  shadow  which  would  have  never  troubled  the  judicial 
mind  had  it  looked  at  the  true  relations  of  the  parties. 

On  another  ground  the  creditors'  right  to  proceed  against  the 
directors  is  not  less  secure  to  them.  The  liability  of  the  directors 
is  a  trust  fund  belonging  to  the  bank  which  the  creditors  have  a 
right  to  follow  and  apply  in  discharge  of  its  indebtedness  to  them- 
selves. 

The  only  question  pertaining  to  the  remedial  rights  of  creditors 
is  that  of  precedence  over  the  receiver,  assignee  or  stockholder.  In 
practice,  there  has  been  but  little  difficulty,  for  as  the  object  of  the 
proceeding  in  any  case  is  to  obtain  the  means  to  satisfy  creditors, 
they  are  quite  willing  for  other  parties  to  enforce  measures  against 
the  directors  to  compel  them  to  respond  instead  of  introducing  and 
enforcing  measures  themselves. 

With  this  conception  of  the  proceedings  undertaken  by  creditors 
against  directors,  the  distinction  between  the  rule  of  duty  and  lia- 
bility of  directors  to  the  bank  and  to  its  creditors,  stated  at  the 
beginning  of  this   inquiry,  crumbles  away. 

Albert  S.  Bolles. 
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RECENT  DEVELOPMENT  AND  TENDENCY  OF  THE 
LAW  OF  PRIZE. 


The  status  of  modem  prize  law  is  expressed  in  outline  in  the 
four  propositions  of  the  Declaration  of  Paris  of  1856,  by  which 
privateering  was  abolished ;  enemy  goods  under  a  neutral  flag,  and 
neutral  goods  under  an  enemy  flag,  were  protected,  with  the  excep- 
tion of  contraband  of  war ;  and  blockades  were  required  to  be  effec- 
tive in  order  to  be  binding.  The  United  States  had  previously  pro- 
posed to  the  maritime  nations,  as  permanent  principles  of  inter- 
national law,  the  declaration  respecting  enemy  and  neutral  goods; 
and  coupled  its  declination  to  accede  to  the  Declaration  of  Paris 
in  its  entirety,  with  an  offer  to  assent  to  the  first  proposition  abolish- 
ing privateering  if  amended  by  a  declaration  that  the  private  prop- 
erty 6f  individuals,  though  belonging  to  belligerent  states,  should 
be  altogether  exempt  from  capture  in  maritime  war.  This  en- 
lightened doctrine  marks  the  furthest  advance  in  the  field,  and,  as 
our  diplomatic  history  shows,  has  been  the  consistent  attitude  and 
proposal  of  the  United  States. 

A  comparative  view  of  the  situation  a  century  earlier  is  given 
by  an  opinion  in  which  the  high  officers  of  justice  in  England  con- 
curred, including  the  Solicitor  General,  afterwards  Lord  Mansfield 
They  announced  the  fundamental  rule  that  powers  at  war  have 
the  right  to  make  prize  of  the  ships  and  goods  of  each  other  upon  the 
high  seas ;  that  enemy  goods  on  board  a  friend's  ship  may  be  taken, 
and  that  the  lawful  goods  of  a  friend,  on  board  an  enemy's  ship, 
ought  to  be  restored,  unless  contraband.  This  opinion  or  report  was 
approved  in  1794  by  Sir  Wm.  Scott,  afterwards  Lord  Stowell,  in  a 
letter  to  Mr.  Jay,  which  in  itself  and  as  the  basis  of  Justice  Story's 
treatise  on  prize  law  forms  a  classic  in  the  learning  on  the  subject. ' 

In  the  century  between  Lord  Mansfield's  opinion  and  the  Dec- 
laration of  Paris,  and  especially  through  the  retaliations  of  English 

^  Notes  on  the  Principles  and  Practice  of  Prize  Courts,  "by  the  late 
Judge  Story,**  London,  1854;  i  Wheat,  p.  494i  n*  2;  2  Wheat,  Appen^Ux,  note  i. 
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order  and  French  decree  in  the  Napoleonic  wars,  there  was  keen 
debate  in  diplomacy  and  law  respecting  "free  goods"  in  enemy  or 
neutral  bottoms,  and  regarding  the  essentials  of  valid  blockade.  The 
liberal  and  progressive  view  has  now  been  established  as  against 
the  rigor  of  belligerent  rights;  "paper  blockades"  have  definitely 
lost  efficacy,  and  the  neutral  Hag  covers  enemy  goods. 

Lodcing  back  from  the  point  reached  in  1756— the  course  of 
development  has  proceeded  by  slow  degrees  from  days  of  unrelieved 
pillage  by  land  and  sea.  Rights  of  persons  and  property  were 
little  regarded  in  fact  even  after  the  religion  and  morals  of  Chris- 
tianity had  for  centuries  theoretically  affected  government  and 
law.  It  requires  slight  reading  in  chroniclers  comparatively  recent, 
like  Froissart,  to  perceive  how  defenceless  the  people  were  from  the 
aggressions  of  every  contending  force,  regular  and  irregular,  friend 
and  foe,  in  the  innumerable  wars  and  petty  conflicts  which  kept 
Europe  in  turmoil  for  centuries.  Whatever  the  forms  and  theories 
of  jurisprudence  and  administration  were,  in  practice  they  were  inef- 
fective. Rights  which  are  now  regarded  as  elementary,  for  in- 
stance, the  ordinary  protections  to  neutral  property  and  ccMnmerce, 
the  privileges  of  peaceful  inhabitants  of  belligerent  territory,  were 
disregarded.  While  great  and  petty  dynasties  were  clashing,  in  the 
final  analysis  it  was  prince  and  noble,  the  ruling  classes,  against  the 
people.  When  the  democratic  resistance  slowly  emerged  from  these 
intolerable  conditions  and  began  to  take  on  form  and  organization, 
as  in  the  Flemish  campaigns  of  the  14th  century,  principles  and 
remedies  gradually  became  efficacious. 

The  "free  companies"  were  typical  of  the  evil  situation.  Loosely 
attached  as  mercenaries,  they  were  dangerous  to  the  states  employ- 
ing them  and  consumed  the  resources  of  any  territory  where  th^ 
happened  to  be,  living  by  booty  and  indiscriminate  plunder.  Self- 
protection,  convenience  and  policy,  by  a  tacit  convention  among 
all  rulers,  drove  them  out  of  existence,  and  the  doctrine  and  prac- 
tice of  taking  booty,  that  is,  private  property  (xi  land  seized  and 
treated  as  prize,  were  gradually  abolished.  Thus,  a  standing  abuse, 
against  which  the  interests  of  private  property  and  enlightened  ideas 
had  for  ages  protested,  disappeared  from  international  law.  Yet 
something  very  like  booty  or  ransom  was  taken  by  the  English  in 
the  composition  for  ships  in  the  harbor,  demanded  and  received  at 
the  captnre  of  Genoa  and  her  dependencies  in  the  Napoleonic  wars ; ' 
and  it  may  still  be  said  that  in  the  abstract  sense  governments  have 

^  Ships  taken  at  Genoa,  4  C.  Rob.  388. 
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the  right  of  taking  booty,  although  in  practice  the  right  is  entirely 
obsolete.^  In  the  Manila  prize  case,  awaiting  decision  by  the 
Supreme  Court,  the  captors  are  claiming,  as  prize,  property  cap- 
tured by  the  naval  forces  on  land.  The  claim  was  denied  in  the 
lower  court.*  ' 

During  the  middle  ages  the  historic  codes  appeared,  like  the 
Consolato  del  Mare,  drawn  from  the  civil  law  and  recording  the 
faint  beginnings  of  system.  The  rules  regulating  capture  on  the 
seas  thus  were  traced  as  part  of  the  primitive  scheme  of  general 
maritime  law  and  admiralty  jurisprudence.  Many  royal  ordinances 
on  specific  points  contributed  from  time  to  time  to  the  subject,  and 
reduced  the  scattered  elements  to  orderly  and  comprehensive  ar- 
rangement, of  which  the  French  codification  known  as  the  Marine 
Ordinance  of  Louis  XIV  furnishes  an  example.  In  England  the 
evolution  was  characteristically  legislative  and  judicial,  rather  than 
executive,  and  acts  of  Parliament  and  decisions  of  the  courts  estab- 
lished the  jurisdiction  and  the  substantive  law  in  admiralty  and  prize. 
Throughout  the  process,  from  the  days  of  the  school-men  and 
learned  doctors,  the  speculative  writers  on  public  law,  emphasizing 
the  ethical  side,  disseminated  humane  ideas  and  stimulated  govern- 
mental responsibility  and  the  public  conscience. 

The  entire  development  is  sufficiently  indicated  by  the  notes  and 
citations  in  Justice  Story's  treatise. 

The  great  admiralty  judges  of  England,  from  1750  to  1820, 
and  Lord  Stowell  in  particular,  created  a  remarkable  body  of  law, 
exploring,  applying  and  establishing  the  principles  of  prize  for  the 
Anglo-Saxon  world,  and  developing  the  subject  with  admirable 
elasticity  and  sotmd  judgment.  The  leaning  was  to  a  strict  view  of 
belligerent  rights,  but  the  exigencies  of  war  were  vindicated  by 
convincing  logic  and  with  justice  and  moderation.  It  is  not  neces- 
sary to  say  that  Lord  Stowell  was  a  remarkable  man  and  a  very 

^  Brown  v.  United  States,  8  Cranch,  no;  i  Kent,  Com.,  59. 

*  29  Wash.  Law  Rep.,  437. 

*  The  property  consisted  of  naval  stores  and  sapplies  in  the  Cavite  arsenal. 
Since  this  paper  was  written,  the  Supreme  Court  has  decided  that  case  and 
allowed  the  claim  for  this  property  as  prize  on  the  ground  that  it  was  '*  naval 
stores  at  a  naval  station,  taken  by  a  naval  force  as  the  result  of  a  naval 
engagement.** 

"  In  our  opinion  it  would  be  spinning  altogether  too  nicely  to  hold  that 
because  enemy  property  on  land  cannot  be  taken  in  prize  by  land  operations, 
public  property  designed  for  hostile  uses,  and  stored  on  the  seashore  in  an 
establishment  for  facilitating  naval  warfare,  might  not  be  made  prize,  under 
the  statute,  when  captured  by  naval  forces  operating  directly  from  the  sea." 
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great  judge.  The  classic  British  admiralty  reports  (Robinson,  Ed- 
wards, Dodson)  display  the  learning,  acumen  and  industry  which 
called  to  their  aid  personal  character  and  judicial  temperament  of  the 
highest  order,  along  with  remarkable  power  of  Ic^cal  analysis 
and  the  gift  of  luminous  statement.  Although  the  principles  of 
prize  constitute  a  special  and  restricted  branch  of  jurisprudence, 
touching  both  international  law  and  admiralty,  the  student  will  be 
amply  repaid  in  profit  and  scholarly  satisfaction  for  the  time  g^ven 
to  the  opinions  which  Lord  Stowell  delivered — for  the  most  part 
when  he  was  Sir  Wm.  Scott.  The  law  of  marine  contracts  in  all  its 
branches,  as  to  charter  engagements,  insurance,  liens,  etc.,  and  the 
general  international  rules  of  trade  by  sea,  have  all  been  wisely 
expounded  and  clearly  illuminated  by  him  in  connection  with  his 
judgments  on  prize. 

The  cases  in  our  Supreme  Court  growing  out  of  the  war  of  181 2 
and  the  movement  for  independence  in  South  America,  show  on  the 
oat  hand  the  influence  of  the  rigorous  British  decisions,  and  on  the 
other  the  national  instinct  for  freedom  and  justice  toward  bona  Me 
neutral  trade.  Our  own  interest  in  the  maintenance  of  the  necessary 
rigors  .of  belligerency  united  with  the  natural  impulse  to  recognize 
belligerent  rights  in  peoples  who  were  in  formidable  and  justifiable 
revolt ;  at  the  same  time,  where  lawful  neutral  trade  was  concerned,, 
both  when  we  were  and  when  we  were  not  belligerents  ourselves,, 
the  scales  were  held  even. 

In  the  Civil  War  the  United  States  adopted  pro  hoc  vice  the 
principles  of  the  Declaration  of  Paris,  excepting  the  article  relating 
to  privateering.  But  as  matter  of  fact  letters  of  marque  were  not 
issued.  In  the  Spanish  War  our  explicit  assent  by  executive  pro- 
clamation covered  the  entire  Declaration.  It  is  recited  to  be  "de- 
sirable that  the  war  should  be  conducted  upon  principles  in  harmony 
with  the  present  views  of  nations  and  sanctioned  by  their  recent 
practice  -**  and  it  was  announced  ''that  the  policy  of  the  Government 
will  be  not  to  resort  to  privateering,  but  to  adhere  to  the  rules  of 
the  Declaration  of  Paris."  Then  follow  the  declarations  respecting 
neutral  flag,  neutral  goods,  and  blockade,  with  special  exemptions 
in  favor  of  enemy  merchantmen  in  ports  of  the  United  States  at  the 
beginning  of  the  war  and  clearing  within  thirty  days,  or  on  the 
high  seas  at  said  date  bound  for  the  United  States.  It  was  provided 
that  the  right  of  search  should  be  exercised  with  strict  regard  for 
neutral  rights,  and  that  mail  steamers  should  not  be  interfered 
with  except  on  the  clearest  grounds  of  suspicion  of  illegality  respect- 
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ing  contraband  or  blockade/  These  concessions  to  Spanish  mer- 
chant vessels  followed  the  liberal  English  practice  under  Orders  in 
Council  relating  to  the  Crimean  War.  The  blockade  proclamations  * 
allowed  neutral  vessels  lying  in  any  of  the  blockaded  ports  thirty 
days  to  issue  therefrom. 

The  striking  cases  of  the  Civil  War'  illustrate  the  just  eflFects  up- 
on national  jurisprudence  as  well  as  policy  of  the  inevitable  exigencies 
of  war.  The  gist  of  those  decisions  was  that  while  it  is  lawful  for 
neutrals  to  trade  to  neutral  territory,  or  even  to  enemy  territory  if 
without  violation  of  blockade  or  the  rules  as  to  contraband,  yet  a  pre- 
tended destination  to  a  neutral  port,  coupled  with  the  intent  to  break 
blockade  or  carry  articles  ultimately  destined  for  the  enemy  and  obvi- 
ously for  warlike  or  contraband  use,  even  if  innocent  and  commercial 
in  themselves,  cannot  serve  as  protection.  The  effect  of  these  decisions 
was  to  restrict  neutral  trade  and  to  enlarge  the  import  of  contra- 
band where  bona  fides  was  justly  challenged.  The  protest  from 
England  marked  her  shift  from  the  belligerent  of  the  Napoleonic 
wars  to  the  carrying  neutral  of  the  later  day;  and  the  United 
States  presented,  perhaps,  a  similar  change  of  front.  But  when  all 
the  facts  are  marshalled  and  the  judicial  logic  studied,  neither  the 
executive  attitude  nor  the  court's  decisions  can  be  successfully  ques- 
tioned. So  long  as  war  exists,  the  justice  and  reasoning  of  those 
opinions  will  stand  in  international  law  as  well  as  in  our  own  mu- 
nicipal law. 

It  seems  that  the  attitude  of  England  has  again  changed.  In 
the  South  African  war  the  British  prize  court  condemned  goods 
not  contraband,  including  food  stuffs,  consigned  by  neutrals,  citizens 
of  the  United  States,  to  a  neutral  port  in  Portuguese  territory,  where 
the  ultimate  destination  to  the  enemy  country  was  matter  of  in- 
ference rather  than  proof.  There  was  no  indication  that  any  of 
these  goods  were  intended  for  enemy  forces.  Nevertheless  such 
property,  constituting  a  portion  of  the  cargoes,  was  condemned  on 
the  ground  of  illicit  trading  and  because,  while  certain  neutral  own- 
ers who  had  been  previously  domiciled  in  the  Transvaal  were  not 
themselves  enemies,  nevertheless  the  destination  of  their  goods  to  the 
enemy's  country  impressed  them  with  a  hostile  character.  The 
vessel  was  British,  and  was  seized  on  the  ground  of  illegal  trade 

*  30  Stat,  1770. 

*  30  Stat.,  1769, 1776. 

*  The  Bermuda,  3  Wall.,  514;  The  Springbok,  5  Wall.,  i;  The  Peter- 
hoff,  id.,  18. 
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with  the  enemy  without  a  license,  under  the  rule  both  of  the 
municipal  law  of  England  and  of  international  law.  Ultimately 
the  vessel  was  restored,  notwithstanding  the  strict  rule,  because  of 
certain  equitable  elements  founded  on  the  conduct  and  bona  Ades  of 
her  owners  or  charterers.* 

The  general  effect  of  the  South  African  cases  is  to  emphasize 
again  the  historic  British  position  in  favor  of  the  rights  of 
belligerents. 

This  review  brings  us  to  the  decisions  of  the  Supreme  Court  in 
cases  arising  out  of  the  Spanish-American  War. 

In  the  Olinde  Rodrigues*  a  strong  case  was  presented  of  an 
attempted  breach  of  blockade  at  San  Juan.  The  lower  court  held 
the  charge  made  out,  but  restored  the  vessel  on  the  ground  that  a 
blockade  maintained  by  a  single  cruiser  was  not  effective  as  matter 
of  law.  The  Supreme  Court  exactly  reversed  this  view.  The 
opinicm  was  that  the  questicHi  of  effectiveness  is  not  controlled  by 
the  number  of  blockading  forces,  but  that  one  modem  cruiser  is 
enough  as  matter  of  law  if  sufficient  in  fact  to  make  ingress  and 
egress  dangerous.  On  the  other  question  the  court  fotmd  that, 
although  the  case  disclosed  did  not  conunend  the  vessel,  and  there 
was  flagrant  disregard  of  her  duty  to  shun  the  port,  and  reasons 
for  "  'strong  and  vehement  suspicion/  "  nevertheless  on  careful  re- 
view of  the  entire  evidence,  they  were  not  compelled  to  proceed  to 
the  extremity  of  condemning  a  merchant  vessel  belonging  to  citizens 
of  a  friendly  naticxi. 

In  another  similar  case '  there  was  a  decree  of  restitution  where 
the  neutral  was  taken  while  loitering  and  hovering  along  the  coast 
near  Havana  under  an  accumulation  of  suspicious  facts.  The  opin- 
ion says : 

But  it  may  be  said  that  the  ship  has  too  many  suspicious 
circumstances  to  account  for,  and  that  we  overlook  the  pro- 
bative strength  arising  from  their  number  and  their  con- 
currence ;  that  if  each  one  standing  alone  can  be  explained, 
all  together  unerringly  point  to  the  guilt  of  the  ship.  We 
appreciate  the  force  of  the  argument,  but  cannot  carry  it 
so  far. 

^  Thi  Mashona;  Queen  v.  Bucknall  Bros,  et  al.  So  far  as  discoverable 
it  is  not  yet  reported  in  the  books.  Copies  of  the  decision  in  pamphlet  form 
were  received  by  the  State  Department  in  consular  despatches. 

«  174  U.  S.,  510. 

»  The  Newfoundland,  176  U.  S.,  97. 
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It  was  held  that  there  should  be  some  tangible  proof  of  the 
intention  to  violate  the  blockade — "a  more  definite  demonstration 
than  this  record  exhibits."  Here  again  the  court  leaned  to  neutral 
rights.  It  is  probable  that  the  facts  in  both  cases  would  have 
evoked  the  contrary  leaning  in  the  prize  courts  of  England  and 
America  a  century  ago,  and  resulted  in  condemnation. 

In  another  case  respecting  neutral  rights  and  blockade/  where 
the  facts  tended  to  show  more  than  one  secret  and  illicit  enterprise 
under  assertions  of  innocence  and  convenient  pretexts  and  evasi(xis, 
the  weight  of  evidence  and  authority  carried  the  case  to  the  other 
side  and  condemnation  followed.  The  particular  enterprise  was 
held  to  be  unlawful  as  against  a  blockade  de  facto  established  by  the 
Admiral,  of  which  the  charterer  and  master  were  cognizant. 

In  another  line  of  cases  the  scope  and  meaning  of  the  Executive 
proclamation  (ante)  were  considered.  In  one*  the  view  taken 
was  that  an  enemy  vessel  prosecuting  a  conunercial  voyage,  without 
intention  to  violate  blockade  or  any  other  law  of  war,  from  one  of 
our  ports  to  a  neutral  port  abroad,  under  a  coastwise  clearance  and 
license  to  call  at  another  dcmestic  port  to  take  on  coal,  falls  within 
the  class  of  property  which  this  Government  has  always  desired  to 
treat  with  great  liberality.    The  court  say : 

It  is,  as  we  think,  historically  accurate  to  say  that  thl« 
Government  has  always  been  in  its  views  among  the  most 
advanced  of  the  governments  of  the  world  in  favor  of  miti- 
gating as  to  all  non-combatants  the  hardships  and  horrors 
of  war. 
The  fourth  article  of  the  proclamation  did  not  clearly  include  a 
vessel  which  had  sailed  from  the  United  States  before  the  com- 
mencement of  the  war,  and  therefore  the  lower  court  held  that  since 
the  Buena  Ventura  was  not  in  a  port  of  the  United  States  at  the 
date  of  commencement  of  the  war,  she  did  not  come  within  the  terms 
of  the  proclamation.     The  Supreme  Court,  however,  interpreting 
the  proclamation  in  the  light  of  the  liberal  policy  of  the  Government 
and  of  the  principle  that  where  there  are  two  or  more  interpretations 
which  possibly  might  be  put  upon  the  language,  the  one  most  favor- 
able to  the  belligerent  party  ought  to  be  adopted,  reversed  the  con- 
demnation and  restored.    This  was  a  distinct  advance  toward  greater 
liberality  from  strict  construction  and  the  rigorous  rules.     The 
court  say : 

»  The  Adula,  176  U.  S.,  361. 

»  The  Buena  Ventura,  175  U.  S.,  384. 


THE  LAW  OF  PRIZE.  313 

We  are  aware  of  no  adjudications  of  our  own  court  as 
to  the  meaning  to  be  given  to  words  similar  to  those  con- 
tained in  the  proclamation,  and  it  may  be  that  a  step  in  ad- 
vance is  now  taken  upon  this  subject.  Where,  however, 
the  words  are  reasonably  capable  of  an  interpretation 
which  shall  include  a  vessel  of  this  description  in  the  ex- 
emption from  capture,  we  are  not  averse  to  adopting  it 
even  though  this  court  may  be  the  first  to  do  so.  If  the 
Executive  should  hereafter  be  inclined  to  take  the  other 
view,  the  language  of  his  proclamation  could  be  so  altered 
as  to  leave  no  doubt  of  that  intention,  and  it  would  be  the 
duty  of  this  court  to  be  guided  and  controlled  by  it. 

In  two  cases  presenting  substantially  identical  facts  ^  the  fourth 
and  fifth  articles  of  the  proclamati(Mi  were  c(Misidered.  It  was  held 
that  enemy  vessels  sailing  from  a  foreign  port  for  an  enemy  port 
before  the  date  of  the  war,  with  an  ultimate  destination  to  a  port 
of  the  United  States  for  a  return  cargo,  and  captured  after  the  date 
of  war  while  proceeding  to  an  enemy  port,  are  not  protected  under 
either  the  fourth  or  fifth  articles  of  the  proclamation,  nor  do  they 
come  within  the  reasons  usually  assigned  for  exemption  from  cap- 
ture. The  reasoning  of  the  decision  is  shown  in  the  following  quo- 
tations : 

If  that  document  (the  proclamation)  in  its  bearing  on 
this  case  could  be  regarded  as  ambiguous,  a  liberal  con- 
struction might  be  indulged  in.  *  *  *  As  applicable 
here,  the  meaning  of  the  language  used  appears  to  us  plain 
and  the  proclamation  not  open  to  interpretation  since  none 
is  needed.  Nor  are  we  justified  in  expanding  executive  ac- 
tion by  construction  because  of  the  diplomatic  attitude 
of  this  Government  in  respect  to  the  exemption  of  all  prop- 
erty not  contraband  of  citizens  and  subjects  of  nations  at 
war  with  each  other,  an  exemption  which  has  not  as  yet 
been  adopted  into  the  law  of  nations.  *  *  *  (The  ves- 
sel) had  no  cargo  to  be  discharged  at  any  port  or  place  in 
the  United  States,  but  had  cargo  for  Santiago  and  Cien- 
fuegos,  Cuban  ports  held  by  the  Spanish  forces,  and  she 
cleared  not  for  Pensacola,  but  for  Santiago.  *  *  * 
She  was  sailing  from  one  port  to  another  port  of  the  enemy, 
and  all  the  cargo  she  had  on  board  was  destined  for  the 
enemy's  ports.  *  *  *  In  these  circumstances  the  fact 
that  the  Pedro  was  under  contract  to  ultimately  proceed, 
after  concluding  her  visit  to  the  Spanish  ports,  to  a  port 
of  the  United  States,  to  there  load  for  Europe,  did  not 
bring  her  within  the  exemption  of  the  proclamation. 

1  The  Pedro,  175  U.  S.,  354;  The  Guide,  id.  382. 
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In  the  case  of  The  Panama^  it  was  held  that  a  Spanish  mail 
steamship  attached  to  the  naval  reserve  of  Spain  under  a  postal  con- 
tract, under  which  she  was  moderately  armed  for  defence  in  that 
service,  as  well  as  for  possible  use  by  the  Spanish  government  in 
time  of  war,  was  not  exempt  from  capture  under  the  fourth  article 
of  the  proclamation,  or  the  sixth  which  enjoined  non-interference 
with  the  voyages  of  mail  steamers  except  for  g^ave  causes.  This 
clause  is  held  to  apply  to  neutral  vessels  only,  and  not  to  restrict 
in  any  degree  the  authority  of  the  United  States  or  of  their  naval 
officers  to  search  and  seize  vessels  carrying  the  mails  between  the 
United  States  and  the  enemy's  country.  The  conclusions  of  the 
court  are  succinctly  shown  in  the  following  paragraphs : 

The  mere  fact,  therefore,  that  the  Panama  was  a  mail 
steamship  and  that  she  carried  mail  of  the  United  States  on 
this  voyage,  does  not  afford  any  ground  for  exempting 
her  from  capture.     *    *    * 

Upon  full  consideration  of  this  case,  this  court  is  of 
opinion  that  the  proclamation,   expressly   declaring  that 
the  exemption  shall  not  apply  to  any  Spanish  vessel  hav- 
ing on  board  any  article  prohibited  or  contraband  of  war, 
or  a  single  military  or  naval  officer,  or  even  a  dispatch,  of 
the  enemy,  cannot  reasonably  be  construed  as  including  in 
the  description  of  "Spanish  merchant  vessels"  which  are 
to  be  temporarily  exempt  from  capture,  a  Spanish  vessel 
owned  by  a  subject  of  the  enemy;  having  an  armament  fit 
for  hostile  use ;  intended  in  the  event  of  war  to  be  used  as 
a  war  vessel ;  destined  to  a  port  of  the  enemy ;  and  liable 
on  arriving  there,  to  be  taken  possession  of  by  the  enemy, 
and  employed  as  an  auxiliary  cruiser  of  the  enemy's  navy, 
in  the  war  with  this  country. 
In  the  Fishing  Smack  Cases*  the  necessary  harshness  of  war  and 
the  mitigations  founded  on  ethical  and  humane  considerations  came 
into  sharp  contrast.    The  argument  on  behalf  of  the  Government 
undertook  to  show  that,  while  by  express  allowance  of  the  sovereign 
or  executive  in  the  past,  small  fishing  boats  of  the  enemy  near  their 
own  coasts  were  exempted  on  humane  grounds  and  sometimes  be- 
cause they  supplied  subsistence  to  the  belligerent's  own  vessels  on 
blockade  duty,  larger  vessels  of  the  types  involved  ought  not  to  be 
exempted,  and  were  not  in  fact  exempted  under  any  well  established 
rule  of  international  law,  unless  by  express  executive  ordinance.  But 
the  majority  of  the  Supreme  Court  found,  after  an  exhaustive  rc- 

M76U.  S.,535. 
» 175  U.  S.,  677. 
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view  of  the  authorities,  especially  in  internaticmal  law  and  under  the 
recent  practice  of  nations,  that  the  exemption  of  such  vessels  had 
become  an  established  rule  of  prize  law,  and,  in  effect,  that  an  af- 
firmative executive  order  would  be  necessary  to  justify  capture. 
The  dissenting  opinion  expressed  the  view  that  the  vessels  were  not 
exempt  as  matter  of  law,  and  stated  that — 

The  rule  is  that  exemption  from  the  rigors  of  war  is 
in  the  control  of  the  Executive.    He  is  bound  by  no  im- 
mutable rule  on  the  subject.    It  is  for  him  to  apply,  or  mod- 
ify, or  to  deny  altogether  such  immunity  as  may  have  been 
usually  extended. 
There  was  involved  in  the  Benito  Estenger^  a  colorable  transfer  r   - 
of  a  vessel  from  an  enemy  to  a  neutral,  the  enemy  subject  claiming 
that  he  was  an  adherent  of  the  Cuban  insurgent  cause  and  that  the 
trade  in  which  he  was  engaged  was  not  illicit.    The  court  held  the 
transfer  to  be  a  mere  cover  to  an  enemy  interest,  reaffirmed  the  estab- 
lished doctrine  that  enemy  status  depends  upon  the  citizen  or  subject 
relation  without  regard  to  individual  sentiments  or  dispositions,  and 
held  further  that,  irrespective  of  an  established  blockade  and  breach 
thereof,  property  engaged  in  any  illegal  intercourse  with  the  enemy 
is  deemed  enemy  property. 

In  the  case  of  the  Carlos  F.  Roses*  the  vessel  was  condemned 
as  enemy  property  in  the  court  below,  and  no  appeal  was  taken. 
Neutral  bankers  claimed  the  cargo  on  the  ground  that  they  had 
made  advances  upon  the  security  of  the  bills  of  lading  indorsed  in 
blank,  and  were  wholly  unindemnified  except  through  insurers  who 
would  be  subrogated  to  their  own  rights.  Their  claim  was  allowed 
in  the  court  below;  but  the  majority  of  the  Supreme  Court  found 
that  the  face  of  the  papers  and  the  transactions  so  far  as  they  were 
shown  presented  evidence  of  an  enemy  interest  which  called  upon 
the  asserted  neutral  owners  to  prove  beyond  question  their  right 
and  title,  which  they  had  not  sufficiently  done  within  the  rules  and 
requirements  established  by  the  authorities ;  "that  as  the  vessel  was 
an  enemy  vessel,  the  presumption  was  that  the  cargo  was  enemy's 
property,  and  this  could  only  be  overcome  by  clear  and  positive  evi- 
dence to  the  contrary." 

The  court  adverted  to  the  fact  that  provisions  by  the  modem 
law  of  nations  may  become  contraband  although  belonging  to  a 
neutral,  on  account  of  the  particular  situation  of  the  war  or  on  ac- 


»  176  U.  S.,  568. 
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count  of  their  destinaticHi,  as  for  military  use  at  ports  of  naval  or 
military  equipment  (see  also  the  Benito  Estenger,  supra),  and  that  in 
this  instance  the  concentration  and  accumulation  of  provisions  at 
Havana  might  be  considered  a  necessary  part  of  Spanish  military 
operations  imminente  bello,  and  these  particular  provisions  as  espe- 
cially appropriate  for  Spanish  military  use. 

The  cases  not  yet  decided  and  now  before  the  court  include  those 
arising  out  of  the  battles  of  Manila  and  Santiago  in  which  the 
chief  question  is  the  special  statutory  point  whether  enemy  national 
vessels  defeated  in  the  engagements  and  stranded  or  partially  sub- 
merged, but  afterwards  raised  and  reconstructed,  or  intended  to  be 
reconstructed,  for  our  navy,  are  to  be  taken  as  prize  or  as  vessels 
"sunk  or  otherwise  destroyed,"*  which  call  for  bounty  in  lieu  of 
prize  money.*  Another  pending  case  comes  up  on  the  distribution 
of  the  proceeds  of  the  Panama,  ante,  and  presents  the  question  of 
relative  force  of  the  captors  and  the  prize  on  which  depends  the 
right  of  the  Government  to  a  moiety  or  of  the  captors  to  the  entire 
proceeds.*  A  second  question  relates  to  signal  distance  and  the 
rights  of  "joint  captors,"  i.  e.,  other  vessels  claiming  to  share.*  • 
The  Fishing  Smack  Cases  have  also  reappeared  cm  the  Govern- 
ment's appeal  from  decree  below  in  the  further  proceedings 
directed  by  the  Supreme  Court  on  its  judgment  of  resti- 
tution, allowing  damages,  when  the  case  on  condemnation 
was  decided  {ante).  The  present  phase  will  determine  whether  the 
quantum  of  damages  decreed  is  excessive  and  whether  the  Govern- 
ment or  the  naval  captors  individually  (according  to  the  old  rule) 
are  responsible  for  the  damages. 

It  will  be  perceived  from  this  summary  that  the  maritime  cap- 
tures of  the  Spanish  war  have  furnished  a  variety  of  legal  inquiries, 
ranging  widely  through  the  entire  field  of  prize  law,  general  and 
statutory.  It  is  also  interesting  and  noticeable  that  dissenting  views 
have  been  expressed  almost  invariably,  and  about  equally  whether 

*  sec.  4635,  Rev.  Stat. 

*  In  these  cases  it  has  just  been  decided  that  those  Spanish  war  vessels 
defeated  at  Manila  which  were  afterwards  raised,  reconstructed  and  are 
actually  now  in  our  navy,  are  good  prize.  On  the  other  hand,  as  to  the  Teresa^ 
defeated  and  stranded  at  Santiago  and  lost  on  the  way  north  after  bein^  raised, 
it  was  held  that  until  salvage  was  accomplished,  she  was  not  appropnated  to 
the  use  of  the  United  Sutes,  and  therefore  bounty  and  not  prize  was  due. 

*  sec.  4630,  Rev.  Stat. 
^  sec.  4632,  Rev.  Stat. 

^  This  case  has  just  been  decided  bv  the  Supreme  Court  in  favor  of  the 
appellee's  claim  to  be  the  sole  captor  and  of  infenor  force  to  the  prize. 
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the  judgment  of  the  court  was  for  condemnation  or  restitution.  This 
fact  illustrates  typically  the  conflict  of  judicial  opinion  on  important 
public  questions  not  fully  settled.  It  also  particularly  shows  the 
transition  and  evolution  in  this  branch  of  international  jurisprudence 
wherein  liberal  ethics,  always  in  advance  of  the  law  of  a  given 
time,  constantly  endeavor  to  secure  firm  concessions  from  the  rules 
of  warfare,  which  are  essentially  strict.  On  a  complete  review  it 
may  be  said  that  the  opinions  both  of  the  majority  and  minority  of 
the  court  stand  for  the  most  enlightened  and  humane  views,  and 
maintain  the  advanced  position  which  the  United  States  holds. 
Where  checks  have  been  interposed  to  claims  and  doctrines  tending 
to  nullify  the  law  as  it  has  come  down  to  us,  the  court  has  justly 
recognized  the  law  as  it  is  and  refused  to  give  effect  by  construction 
to  principles  which  have  not  yet  been  adopted  into  the  law  of  na- 
tions. So  long  as  war  exists,  the  rule  thus  indicated  must  neces- 
sarily guide  executive  policy  and  judicial  conclusions.  The  process 
of  progress  will  be  slow,  however  steady ;  and  will  be  substantially 
contemporaneous  and  mutual  for  all  the  great  powers. 

It  may  be  said,  in  conclusion,  as  illustrating  by  a  final  example 
the  advanced  attitude  at  all  times  of  the  United  States,  that  by  the 
act  of  March  3,  1899,  ^  P^^^e  is  now  only  a  national  right,  the  prize 
grant  to  naval  captors  in  their  individual  right  having  been  abol- 
ished. 

Henry  M.  Hoyt. 

Washington,  February,  1903. 

^  30  Stat.,  1004. 
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COMMENT. 

CAN   THE   LEGISLATURE  IMPOSE  UPON   A  STREET   RAILWAY   COMPANY 
THE  OBLIGATION  TO  PAVE  BETWEEN  ITS  RAILS? 

The  limits  of  legislative  control  over  public  service  corporations 
having  special  franchises  in  the  streets  have  not,  as  yet,  been  definitely 
fixed  by  the  decisions.  A  number  of  cases  recently  decided  deal 
with  this  subject,  the  particular  point  being  whether  a  street  railway 
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company  can  be  compelled  to  bear  the  expense  of  paving  that  part 
of  the  street  specially  appropriated  to  its  use. 

One  of  these  cases  is  that  of  the  Fair  Haven  &  Westville  Railroad 
Company  v.  New  Haven,  53  AtL  960,  decided  in  January,  1903.  In 
1895  ^^  3<^  ^^s  passed  by  the  Connecticut  legislature  authorizing  the 
city  of  New  Haven  to  issue  bonds  for  the  ccmstruction  of  permanent 
pavements.  All  pavements  were  to  be  laid  by  the  city,  but  the  city  was 
directed  to  assess  upon  the  street  railway  company  the  cost  of  paving 
a  strip  nine  feet  in  width  for  each  line  of  track  on  the  street.  An 
asphalt  pavement  was  laid  under  this  act,  and  the  plaintiff  company 
was  assessed  for  its  proportionate  share.  In  an  appeal  from  this 
assessment  the  constitutionality  of  the  act  was  questioned  by  the 
plaintiff. 

In  a  clear  and  forcible  opinion  the  court  upholds  the  validity 
of  the  act,  and  upon  two  grounds,  the  first  of  which  is  that  the  act 
is  a  proper  exercise  of  the  police  power.  The  reasoning  of  the 
court  is  as  follows :  The  establishment,  maintenance  and  regulation 
of  highways  is  within  the  police  power  of  the  State.  In  the  exercise 
of  this  power  the  State,  acting  through  its  agents,  may  determine 
what  repairs  are  necessary  and  upon  whom  the  burden  should 
reasonably  fall.  Such  regulation  must  be  reasonable  and  the  bur- 
dens must  be  reasonably  cast,  but  the  court  will  not  interfere  with 
the  legislative  discretion  except  in  a  very  clear  case.  In  the  present 
case  there  is  no  such  apparent  injustice  in  imposing  upon  the  plaintiff 
the  cost  of  paving  that  portion  of  the  street  peculiarly  appropriated 
to  its  use  as  to  justify  the  court  in  saying  that  constitutional  powers 
have  been  transgressed. 

The  other  ground  is  that  the  act  is  valid  as  an  amendment  of 
the  plaintiff's  charter.  The  power  to  alter,  amend  or  repeal  the 
charter  was  expressly  reserved.  While  it  is  impossible  to  precisely 
define  the  limits  of  this  power  of  amendment,  it  is  clear  that  it 
extends  so  far  as  to  authorize  legislation  imposing  reasonable  regu- 
lations upon  a  corporation  operating  a  railway  in  a  public  street  as 
to  the  condition  of  repair  in  which  the  street  shall  be  kept,  the 
improvements  whieh  shall  be  made  therein  and  the  share  of  any 
burden  incident  thereto  which  shall  be  borne  by  the  corporation. 

A  similar  law  was  upheld  by  the  Supreme  Court  of  Nebraska 
in  the  case  of  Lincoln  Street  Railway  Co.  v,  the  City  of  Lincoln,  84 
N.  W.  802,  decided  in  1901.  This  law  required  all  street  railway 
companies  to  pave  or  repave  between  and  to  one  foot  beyond  their 
outer  rails,  whenever  the  street  in  which  such  rails  were  laid  should  be 
ordered  paved  or  repaved.  Counsel  for  the  city  contended  that  this 
law  was  valid  either  as  an  exercise  of  the  taxing  power,  the  police 
power,  or  the  reserve  power  to  alter  or  amend  the  plaintiff's  charter. 
The  court  considers  these  various  points  and  indicates  its  opinion 
that  such  legislation  may  be  sustained  as  an  exercise  of  either  the 
taxing  power  or  the  police  power,  but  it  bases  its  conclusion  upon 
"the  broad  and  fundamental  doctrine  of  the  right  of  the  legislature 
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to  impose  the  burdens  as  a  reasonable  exercise  of  its  reserve  power" 
to  amend  the  charter. 

The  Court  of  Errors  and  Appeal  in  New  Jersey,  in  the  case  of 
Fielders  v.  N.  Jersey  Street  Railway  Co,,  53  Atlantic  404,  decided 
in  November,  1902,  deals  with  the  question  whether  a  municipal 
ordinance  imposing  upon  street  railway  companies  the  duty  to  pave, 
repave  and  keep  in  repair  a  certain  portion  of  the  street,  can  be 
properly  classed  as  a  police  regulation.  The  validity  of  the  ordi- 
nance depended  upon  the  answer  to  this  question,  as  the  city  had 
no  charter  authority  to  pass  the  ordinance  except  as  a  police  regu- 
lation. The  court  holds  that  such  an  ordinance  is  not  a  police 
regulation,  but  an  exercise  of  the  power  of  taxation,  and  therefore 
unauthorized  by  the  city  charter.  It  will  be  noticed,  however,  that 
this  case  does  not  deal  with  the  power  of  the  State  to  impose  an 
obligation  to  pave  and  repave. 

The  general  railroad  law  of  the  State  of  New  York,  section  98. 
requires  every  street  railway  company  having  tracks  in  the  street 
to  "have  and  keep  in  permanent  repair"  that  part  of  the  street 
between  the  rails  and  two  feet  outside  "under  the  supervision  of  the 
proper  local  authorities  and  whenever  required  by  them  to  do  so, 
and  in  such  manner  as  they  may  prescribe." 

In  the  case  of  Conway  v.  Rochester,  157  N.  Y.  33,  decided  in 
1898,  it  was  contended  that  this  law  did  not  impose  an  obligation 
to  repave,  but  the  court  held  that  an  obligation  to  repave  was 
imposed.  The  power  of  the  legislature  to  impose  such  an  obligation 
was  not  questioned  by  the  respondent  or  touched  upon  by  the  court, 
and  this  case,  therefore,  seems  to  concede  that  the  l^slature  has 
such  power. 

It  is  apparent  from  these  decisions  and  others  which  might  be 
cited  that  the  courts  concede  to  the  legislative  arm  of  the  government 
full  power  to  impose  obligations  upon  street  railway  companies  as 
to  the  pavement,  repavement  or  repair  of  such  parts  of  streets  as 
are  peculiarly  appropriated  to  their  use,  and  that  such  legislation  is 
justified  either  as  an  exercise  of  the  police  power  or  the  resen'e 
power  to  alter,  amend  or  repeal  charters.  John  Hillard. 


THE  INCORPORATION  OF  TRADE  UNIONS. 

The  recent  finding  of  the  jury  against  the  Society  under  the  de- 
cision of  the  House  of  Lords  in  the  case  of  the  TafF  Vale  Ry,  v.  The 
Amalgamated  Society  of  Railway  Servants,  (1901)  A.  C.  426,  is 
affording  an  occasion  for  ccmsiderable  comment  on  the  part  of  the 
public  press,  a  comment,  which  it  would  seem,  was  somewhat  tardy 
when  we  recall  that  the  decision  itself  was  rendered  in  July,  1901. 
It  was  then  held  that  a  trade  union  registered  under  the  Trade 
Union  Acts  of  1871  and  1876,  though  not  a  corporation,  might  be 
sued  in  its  registered  name,  and  was  collectively  responsible  for  the 
acts  of  its  members.    It  has  been  referred  to  as  the  most  important 
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decision  affecting  the  interests  of  labor  since  the  celebrated  case  of 
Allen  V.  Flood,  (1898)  A.  C.  i.  It  did  not,  however,  enunciate  any 
new  principle  of  law,  not  at  least  to  the  courts  of  this  country.  For 
there  would  appear  to  be  no  valid  reason  for  distinguishing  between 
a  labor  union  and  any  other  voluntary  association  in  applying  the 
rule  that  a  body  is  responsible  for  the  authorized  acts  of  its  members. 

The  decision  is  important  because  its  application  of  the  prin- 
ciple brings  into  prominence  the  general  problem  of  securing  a 
greater  responsibility  from  these  organizations.  For,  though  legally 
liable  in  this  country  as  well  as  in  England,  they  have  enjoyed  a 
practical  immunity.  Actions  have  been  maintained  against  them, 
but  it  has  been  almost  impossible  to  reach  their  funds  so  as  to  sat- 
isfy the  judgment.  For  this  reason  it  has  been  proposed  that  they 
be  incorporated,  a  proposition  that  is  ardently  advocated  by  the 
friends  of  the  union.  Mr.  Brandeis  in  an  article  on  this  subject  in  the 
January  number  of  the  Green  Bag  says :  "The  unions  should  take 
the  position  squarely  that  they  are  amenable  to  law,  prepared  tc  take 
the  consequences  if  they  transgress,  and  thus  show  that  they  are  in 
full  sympathy  with  the  spirit  of  our  people,  whose  political  system 
rests  upon  the  proposition  that  this  is  a  government  of  law,  and 
not  of  men." 

The  advantages  to  the  union  that  would  accrue  from  incorpora- 
tion may  be  enumerated  as  follows : 

1.  It  would  do  much  to  overcome  the  antagonism  of  the  em- 
ployer, because  he  would  then  have  a  responsible  party  with  whom 
to  deal. 

2.  It  would  curb  the  use  of  the  writ  of  injunction. 

3.  It  would  restrain  its  members  from  committing  those  acts 
of  violence  which  always  alienate  public  sympathy  and  thus  impede 
the  success  of  strikes. 

4.  And  it  would  enable  the  union  to  show  that  the  illegal  acts 
alleged  were  not  committed  by  its  members,  but  by  strike  sympa- 
thizers or  general  law  breakers,  whereas  at  present  the  adjudication 
is  generally  ex  parte,  no  opportunity  being  given  for  investigation 
or  cross  examination. 


EVIDENCE  OBTAINED    BY  COMPULSORY    PHYSICAL    EXAMINATION     OF 

PRISONER. 

In  absence  of  a  specific  constitutional  provision  that  a  prisoner 
shall  not  be  compelled  to  give  incriminating  evidence  against  him- 
self, how  far  may  a  defendant  in  a  criminal  prosecution  be  com- 
pelled to  submit  to  physical  examination  and  tfiereby  furnish  self- 
criminating  evidence? 

It  is  well  settled  that  he  need  not  incriminate  himself  by  verbal 
statements  or  confessions;  but  the  boundary  line  beyond  which  the 
prosecuting  attorney  may  not  pass  in  his  extracting  evidence  from 
the  prisoner's  clothing  or  perscxi — in  particular,  discovery  of  con- 
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cealed  marks  of  identification — ^is  not  well  defined.  Nor  is  it  fully 
settled  in  what  classes  of  cases  the  court  may  or  may  not  order 
medical  experts  to  examine  a  prisoner  for  the  prosecution's  benefit 
or  compel  him  to  exhibit  himself  to  a  jury. 

These  are  questions  raised  in  the  recent  case  of  State  v.  Height, 
91  N.  W.  935.  The  Supreme  Court  of  Iowa  (delivering  its  opinion 
through  Judge  Emlin  McClain)  seems  to  have  experienced  no  little 
difficulty  in  arriving  upon  ground  where  it  could  ''supply  and  en- 
force one  of  the  most  ftmdamental  of  all  constitutional  safeguards, 
which,  for  some  reason,  was  omitted  from  the  Iowa  charter  of  lib- 
erties"— ^viz:  the  principle  that  no  person  "shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself."  (  Vide  Const.  U. 
S.,  5th  Amendm't;  Ccmst.  Iowa,  Art.  i,  sec.  9;  56  Cent.  Law  Jour- 
nal, 93,  note.)  In  this  case  the  prisoner,  charged  with  rape  of  a 
child,  had  communicated  to  her  the  venereal  disease  with  which  he 
was  found  to  be  infected.  The  trial  court  admitted  the  testimony 
of  the  physicians  who  had  made  the  examination  of  the  prisoner 
in  the  jail.  On  appeal  the  Supreme  Court  held  that  such  admission 
was  error. 

In  the  absence  of  the  specific  prohibition  in  the  constitutional  bill 
of  rights  or  statutes  securing  the  citizen  from  such  practical  self- 
accusation,  the  Court,  to  uphold  the  principle,  resorted  to  a  very 
broad  and  liberal  interpretation  of  the  clause  "No  person  shall  be 
deprived  of  life,  liberty  or  property  witltout  due  process  of  law," 
emphasizing  the  necessity  of  maintaining  the  fundamental  principles 
of  legal  procedure  existing  in  this  country  prior  to  the  adoption  of 
federal  and  State  constitutions.  The  court  say :  "The  rule  against 
requiring  a  witness  to  give  self -criminating  evidence  in  any  judicial 
proceeding  is  much  older  than  our  constitution.  It  is  one  of  the 
fundamentals  of  the  common  law.  The  rule  itself  and  the  reasons 
for  it  are  thus  stated  by  an  eminent  authority :  'Upon  a  principle 
of  humanity,  as  well  as  of  policy,  every  witness  is  protected  from 
answering  questions  by  doing  which  he  would  criminate  himself, — 
of  policy,  because  it  would  place  the  witness  under  the  strongest 
temptation  to  commit  the  crime  of  perjury;  and  of  hunumity,  be- 
cause it  would  be  to  extort  a  confession  of  the  truth  by  a  kind  of 
duress,  every  species  of  which  the  law  abhors.'  i  Starkie,  Ev.  41." 

The  Court  also  insist  that  this  rule  is  implied  under  the  general 
guaranty  of  due  process  of  law.  "If  such  guaranty  is  not  thus  to 
be  implied  *  *  *  there  would  be  nothing  unccmstitutional  in 
a  statute  which  should  restore  torture  by  the  thumbscrew  or  the 
boot  as  a  legitimate  means  of  securing  evidence  in  a  criminal  prose- 
cution." 

The  following  tests  and  examinations  have  been  upheld  in  the 
courts:  In  Iowa,  ordering  prisoner  to  stand  up  in  the  courtroom 
for  purposes  of  identification  {State  v,  Reasby,  69  N.  W.  451)  ;  in 
Louisiana,  compelling  accused  to  take  his  feet  from  under  a  chair 
(State  V.  Prudhomme,  25  La.  Ann.  523)  ;  in  Nevada,  the  compul- 
sory exhibition  in  court  of  a  forearm  to  reveal  tattoo  marks  (State 
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V.  Ah  Chuey,  33  Am.  Rep.  530) ;  in  North  Carolina,  the  exhibition 
of  a  hand  allied  to  have  been  burned  (State  v.  Garrett,  17  Am.  Rep. 
I ) ;  in  Pennsylvania,  the  propriety  of  requesting  prisoner  to  repeat 
certain  words  that  the  sound  of  his  voice  might  be  heard  (Johnson 
V.  Com.,  9  Atl.  78) ;  and  in  Texas,  the  requirement  to  make  foot- 
prints in  an  ash  heap  (fValker  v.  State,  32  Am.  Rep.  595). 

On  the  other  lumd  the  following  offered  evidence  has  been  held 
inadmissible:  In  Georgia,  testimony  of  results  of  forcibly  placing 
defendant's  foot  in  certain  tracks  (Day  v.  State,  63  Ga.  667),  the 
compulsory  exhibition  to  a  jury  of  the  stump  of  an  amputated  1^ 
(BlackweU  v.  State,  44  Am.  Rep.  717),  and  testimony  of  forcible 
taking  by  an  officer  of  a  prisoner's  shoes  and  comparing  with  tracks 
(Myers  v.  State,  25  S.  E.  252) ;  in  Michigan,  the  requirement  that 
defendant  try  on  a  shoe  (People  v.  Mead,  50  Mich.  228) ;  in  New 
York,  evidence  of  recent  delivery  of  a  child  obtained  by  forcible 
examination  by  medical  experts,  acting  under  trial  court's  order,  of 
a  female  defendant  charged  with  murder  of  a  bastard  child  (People 
V.  McCoy,  45  How.  Prac.  216)  ;  in  Tennessee,  held  improper  for  the 
prosecuting  attorney  to  place  a  pan  of  mud  before  jury  and  request 
the  defendant  to  make  tracks  in  it  (Stokes  v.  State,  30  Am.  Rep.  72)  ; 
in  Washington,  held  that  an  accused  person  "cannot  be  compelled 
to  exhibit  those  portions  of  his  body  which  are  usually  covered,  for 
the  purpose  of  securing  identification,  or  in  any  other  ways  affording 
evidence  against  him"  (State  v.  Nordstrom,  35  Pac.  Rep.  382). 

On  the  whole,  it  may  be  said  that  the  courts  generally  stand 
against  the  invasion  of  personal  privilege  and  the  right  of  immunity 
from  coerced  exhibition  or  forcible  inspection,  notwithstanding  the 
fact  that  the  rigor  of  the  old  criminal  law  which  gave  reason  to  the 
rule  has  largely  passed  away.  At  times,  it  would  seem,  where  there 
is  a  dearth  of  positive  evidence  which  an  examination  of  the  pris- 
oner's person  would  in  all  probability  reveal,  strict  construction  of 
this  rule  of  privil^e  results  in  unnecessarily  obstructing  common 
justice ;  and  in  extreme  cases  the  unjudicial  mind  is  willing  to  tol- 
erate summary  punishment  at  the  hands  of  the  community  rather 
than  trust  either  the  courts  or  the  legislature. 


UNCERTAINTY  OF  BENEFICIARIES  IN  CHARITABLE  TRUSTS. 

There  is  a  great  diversity  of  opinion  in  the  United  States  as  to 
the  degree  of  uncertainty  or  indefiniteness  admissible  in  the  bene- 
ficiaries of  a  charitable  trust.  There  may  perhaps  be  said  to  be 
three  different  classes:  (i)  In  those  States  where  the  statute  43 
Elizabeth  is  recognized,  great  liberality  in  this  respect  is  generally 
allowed,  and  trusts  are  seldom  declared  void  however  indefinite  the 
beneficiaries  may  be,  provided  a  power  of  appointment  is  vested 
somewhere,  following  the  maxim  id  certum  est  quod  certum  reddi 
potest;  (2)  In  other  States  the  construction  is  much  more  strict; 
(3)  while  in  some  States  no  distinction  in  regard  to  the  beneficiaries 
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is  made  between  charitable  and  other  trusts.  It  is  the  very  uncer- 
tainty of  the  beneficiaries  which  gives  jurisdiction  in  chancery. 
State  V.  Griffith,  2  Del.  Ch.  392 ;  Chambers  v,  St.  Louis,  29  Mo.  589- 
And  the  better  and  more  correct  view  would  seem  to  be  that  though 
the  persons  to  be  benefited  constitute  a  very  large  number  and  may 
possibly  include  all  mankind,  still  the  trust  may  be  sustained  if  its 
purpose  is  sufficiently  designated  in  the  instrument  creating  it. 
Jackson  V.  Phillips,  14  Allen  539 ;  George  v.  Braddock,  45  N.  J.  Eq. 
757,  14  Am.  St.  754;  Thornton  v.  Howe,  31  Beav.  14;  Perry,  Trusts,, 
sec.  705.  The  donor  may,  however,  appoint  trustees,  and  invest 
them  with  discretion  to  apply  the  fund  toward  a  charitable  purpose 
specified,  leaving  them  in  its  application,  to  select  frcnn  numerous 
persons  or  institutions  which  shall  receive  the  bounty,  or  the  testator 
may  specify  the  charitable  purpose  in  terms  so  general  that  the 
trustees  must  necessarily  exercise  a  discretion  in  determining  which 
of  many  purposes  falling  within  the  general  description  they  shall 
seek  to  accomplish.  Whether,  in  such  a  case,  courts  of  equity  in  this 
country  retain  authority  over  the  trust  so  as  to  control  its  adminis- 
tration and  make  it  certain,  and  thereby  declare  it  a  valid  charitaUe 
trust,  is  a  question  upon  which  the  courts  are  irreconcilably  divided. 
The  majority  of  them  perhaps  maintain  that  courts  of  chancery  as  a 
part  of  their  judicial  power  possess  authority  to  so  far  control  the 
administration  of  the  trust  as  to  compel  trustees  to  execute  it  within 
the  limits  of  the  discretion  conferred  upon  them,  and  the  trust  may 
be  sustained.  Tappan  v.  Deblois,  45  Me.  122 ;  Swasey  v.  Amer.  Soc, 
57  Me.  523 ;  Minot  v.  Baker,  147  Mass.  348 ;  Chambers  v.  St.  Louis, 
29  Mo.  543 ;  Missouri  Hist.  Soc.  v.  Acad,  of  Science,  94  Mo.  459 ; 
Murphy's  Estate,  184  Pa.  St.  310;  Atfy  Gen.  v.  Wallace,  7  B.  Mon. 
611 ;  Moore  v.  Moore,  4  Dana  354. 

In  this  connection  two  interesting  recent  cases  in  Kentucky  are 
worthy  of  notice.  The  court  in  Thompson's  Ex'r.  v.  Brown,  70 
S.  W.  674,  held  a  bequest  in  trust  to  be  "distributed  to  the  poor'' 
void  for  indefiniteness  of  beneficiaries;  and  yet  in  Coleman  v^ 
O'Leary's  E^r.,  70  S.  W.  1068,  the  same  court  held  that  a  bequest 
in  trust  "for  the  establishment  of  a  home  for  poor  men"  was  not 
uncertain  and  that  the  trustees  would  act  under  the  authority  of  the 
chancellor.  The  former  case  apparently  overrules  the  long  settled 
doctrine  in  Kentucky,  both  as  quoted  by  text  book  writers  and  as 
understood  in  its  previous  decisions.  See  2  Perry  on  Trusts,  sec 
748;  5  Am.  &  Eng.  Enc.  Law,  905-912.  It  is  difficult  to  understand 
how  the  court  if  it  follows  its  line  of  reasoning  can  hold  the  trust  in 
Coleman  v.  O'Leary,  supra,  valid  if  the  bequest  in  Thompson  v. 
Brown  is  void.  One  apparently  is  as  indefinite  as  the  other,  and  if 
the  latter  is  valid  it  certainly  involves  a  marvellous  degree  of  dis- 
crimination into  the  quantum  of  indefiniteness  that  will  render  a 
charitable  trust  invalid.  Likewise  with  former  decisions  of  the 
same  court  it  is  impossible  to  reconcile  the  doctrine  in  Thompson  v. 
Brown.  In  Curling  v.  Curling,  8  Dana  38,  Robertson,  C.  J.,  said: 
"As  the  testator  has  manifested  an  intention  to  dedicate  his  estate 


COMMENT.  325 

to  one  specified  class  of  objects  embraced  by  the  statute,  if  his 
bounty  can  be  applied  to  any  single  object  within  that  class,  con- 
sistently with  his  declared  purpose,  and  without  the  hazard  of  violat- 
ing his  will  or  making  a  will  for  him,  there  is  no  doubt  that  it  is  a 
trust  which  may  be  lawfully  executed,  and  judicially  upheld  and  en- 
forced." And  in  Moore  v,  Moore,  4  Dana  354,  365,  said  the  same 
judge :  "When  an  ascertainable  object  is  designated  by  the  donor  in 
general  or  collective  terms,  or  when  a  person  is  appointed  by  him  to 
elect  a  described  portion  or  kind  from  a  designated  class,  the  chancel- 
lor will  interpose  on  the  ground  of  trust"  Why,  therefore,  in  this 
case  of  a  bequest  "to  be  distributed  to  the  poor"  is  the  class  not 
sufficiently  designated  that  the  beneficiaries  cannot  be  selected  so  as 
not  to  violate  or  to  make  a  will  for  the  testator?  And  if  in  Coleman 
V.  O'Leary,  the  court  determines  that  a  home  for  poor  men  in 
the  district  of  the  trustee  will  carry  out  the  testator's  intention, 
why  could  not  a  similar  administration  be  made  of  the  bequest 
"to  the  poor?" 

The  court  bases  its  decision  on  Spalding  v.  Industrial  School, 
54  S.  W.  200  (Ky.),  a  bequest  "for  charitable  objects,"  which  was 
held  invalid  for  uncertainty.  While  with  more  reason  perhaps,  it 
may  be  said  that  no  designated  class  is  referred  to  in  "charitable 
objects,"  still  a  bequest  "to  the  poor"  is  to  such  a  designated  class  that 
it  is  not  the  same  as  one  to  "charitable  objects."  A  gift  for  the 
benefit  of  the  poor  in  general  has  been  upheld  in  many  cases.  Vidal 
V.  Girard,  2  How.  127;  Darcy  v.  Kelly,  153  Mass.  433;  Bullard  v. 
Chandler,  149  Mass.  532;  State  v,  McDonough,  8  La.  Ann.  171; 
Nash  V.  Morley,  5  Beav.  177;  Att'y.-Gen.  v.  Clarke,  Amb.  422; 
Clement  v.  Hyde,  50  Vt.  716;  Jackson  v.  Phillips,  14  Allen  539; 
Doughten  v.  Vandever,  5  Del.  Ch.  51.  And  the  famous  statute 
of  43  Eliz.  in  enumerating  "the  pious  and  godly  uses"  to  which 
it  applies,  employs  no  more  definite  descriptions  than  the  following: 
"relief  of  the  aged,"  "maintenance  of  sick  and  disaUed  soldiers 
and  marines,"  "the  marriage  of  poor  maids,"  "the  supportaticm  of 
tradesmen  and  handicraftsmen,"  and  that  of  "persons  decayed."  In 
many  cases  a  high  degree  of  indefiniteness  of  beneficiaries  has  been 
supported.  A  gift  for  "indigent,  unmarried,  Protestant  females" 
is  valid.  Tappan's  App.,  52  Conn.  412.  And  likewise  a  gift  "for  the 
greatest  relief  of  human  suffering,  human  want,  and  the  good  of 
the  greatest  number."  Everett  v.Carr,  59  Me.  334.  And  a  gift  to 
assist,  relieve  and  benefit  poor  and  necessitous  persons  will  be  upheld. 
Suter  V.  Hilliard,  132  Mass.  412;  Rotch  v.  Emerson,  105  Mass.  431. 
Or  a  devise  to  be  applied  "to  the  dissemination  of  the  gospel  at 
home  and  abroad"  is  valid,  as  being  sufficiently  certain.  Att'y.-Gen. 
V.  Wallace,  46  Ky.  (7  B.  Mon.)  611 ;  Kinney  v.  Kinney,  86  Ky.  610, 
6  S.  W.  593. 

On  the  other  hand,  the  cases  where  such  bequests  as  to  the  poor 
in  general  have  been  held  invalid  are  principally  in  what  may  be 
termed  "strict  construction"  States,  or  States  where  no  distinction 
is  made  between  charitable  and  private  trusts.    Thus  a  bequest  for 
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"foreign  missions  and  poor  saints"  has  been  held  void  for  uncer- 
tainty. Bridges  v,  Pleasants,  39  N.  C.  (4  Ired.  Eq.)  26.  And  so  a 
bequest  of  money  to  be  distributed  among  "needy  poor  and  respect- 
able" widows  is  void.  Galley  v.  Atfy.  Gen.,  3  Leigh  (Va.)  450. 
And  in  New  York  (until  statute  1893),  North  Caroluia,  Maryland, 
Michigan,  Virginia,  and  Wisconsin  it  has  been  declared  that  the 
statute  43  Eliz.  did  not  extend  to  this  country. 

But  inasmuch  as  Kentucky  has  always  allowed  a  very  high 
degree  of  indefiniteness  in  beneficiaries  of  charitaUe  bequests,  and 
the  Statute  43  Eliz.  is  almost  bodily  incorporated  into  the  statutes, 
and  the  court  professes  to  follow  and  not  overrule  the  former 
decisions  it  would  seem  that  it  was  incorrectly  held  that  a  bequest 
"to  the  poor"  is  invalid. 


RECENT  CASES.  3^7 


RECENT  CASES. 

Amest— ATTEMrT  to  Escape— Officke's  Right  to  Kill.— Peteie  ▼. 
Castwright,  70  S.  W.  297  (Ky.). ^Held,  that  an  officer  was  not  justified  in 
killing  a  man  fleeing  to  escape  arrest  for  an  offense  less  than  felony,  although 
the  officer  had  reasonahle  grounds  for  believing  that  a  felony  had  been 
committed. 

Where  in  fact  a  felony  has  not  been  committed  an  officer  as  well  as  a 
private  person  acts  at  his  peril.  State  v.  Rutherford,  9  Am.  Dec.  6j8;  Carr 
V.  State,  43  Ark.  99;  Lacy  v.  State,  7  Tex.  App.  403.  The  rule  is  laid  down 
otherwise  in  State  v.  EvanSy  161  Mo.  95,  but  the  Atement  was  obiter  dictum. 
See  also,  State  v.  Underwood,  75  Mo.  230;  Conraddy  v.  PeopU,  s  Parker 
(N.  Y.)  234. 

Bankiuptcy — No  Jurisdiction  to  Abjudgb  Lunatic  a  Bankiuft. — ^In 
tB  Joseph  Eisenbebg,  8  Am.  B.  R.  ssi.—Held,  that  the  court  has  not  juris- 
diction to  entertain  the  petition  of  a  lunatic,  filed  by  his  committee,  to  be 
adjudicated  a  bankrupt. 

This  question  is  apparently  a  novel  one,  no  controlling  authorities  being 
found.  The  weight  of  authority  holds  that  an  insane  person  may  be  ad- 
judged a  bankrupt  in  involuntary  proceedings;  In  re  Pratt,  6  B.  R.  276; 
Collier,  Bankruptcy^  53,  and  cases  cited;  even  in  opposition  to  wishes  of 
guardian,  In  re  Weitgel,  14  B.  R.  466.  But  this  is  so  only  when  acts  of 
bankruptcy  were  committed  while  sane.  In  re  Marvin,  Fed.  Cas.  No.  9178. 
In  that  case,  Dillon,  J,  says:  ''As  to  whether  an  insane  person  may  on 
petition  of  himself  or  guardian  go  into  voluntary  proceedings,  the  court 
gives  no  opinion."  But  the  requirement  in  that  case,  where  acts  of  bankruptqr 
had  been  conunitted  while  insane,  of  the  consent  of  guafdian  to  involuntary 
proceedings,  intimates  that  the  Bankruptcy  Act  could  be  invoked  in  favor 
of  an  insane  person.  Such  is  the  ruling  in  the  English  cases.  In  re  fameSf 
12  Q.  B.  D.  332;  In  re  Lee,  23  Ch.  Div.  216.  In  3  Parsons,  Contracts  461, 
it  is  stated  that  an  insane  person  can  take  advantage  of  the  bankruptcy  law, 
but  no  authorities  are  cited.  That  a  lunatic  could  take  out  a  petition  in  a 
lucid  interval,  see  Saunders  v.  Mitchell,  61  Miss.  321. 

Bankeuptcy— G>nstitutional  Law— Use  in  Ceiminal  Peosecution  op 
Books  Taken  by  Receivee.— People  v.  Sivabts  and  Gbeenbebg,  8  Am.  B.  R. 
487  (Ceim.  Ct.  lvL),—Heldt  that  txx^s  and  papers,  taken  possession  of 
by  a  receiver,  appointed  by  a  bankruptcy  court,  cannot  be  used  in  a  criminal 
prosecution  against  the  president  and  director  of  a  corporation,  from  whose 
possession  or  control  they  were  taken. 

This  decision  is  not  based  on  the  provision  of  the  Bankruptcy  Act. 
section  7,  that  "no  testimony  given  by  him  (the  bankrupt)  shall  be  offered 
in  evidence  against  him  in  any  criminal  proceeding,"  but  on  the  constitutional 
provisions  against  compelling  a  witness  to  testify  against  himself.  The 
weight  of  authority  holds  such  use  of  writings  forcibly  taken  possession  of 
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to  be  within  the  constitutional  prohibition.  Boyd  v.  U.  S,,  Ii6  U.  S.  6i6; 
U,  S.  V.  James,  26  L.  R.  A.  418.  So  also  even  when  the  books  are  volun- 
tarily given  to  the  receiver  for  a  special  purpose.  Blum  v.  State,  51  Atl.  26. 
But  the  seizure  to  be  within  the  prohibition  must  amount  to  evidence  in 
itself.  State  v.  Griswold,  67  Conn.  290.  In  support  of  the  decision  that 
the  protection  would  extend  to  the  president  and  director,  sec  4  Thompson, 
Corp.  3447,  3491.  Following  the  reasoning  of  the  courts  in  construing  the 
analogous  constitutional  provisions,  it  would  seem  that  this  decision  might 
have  been  based  on  the  exemption  in  the  Bankruptcy  Act,  quoted  above. 
Counselman  v.  Hitchcock,  142  U.  S.  547;  Boyd  v.  U.  S,,  116  U.  S.  616. 

Bankruptcy— Corporation  Conducting  a  Laundry.— In  re  White  Star 
Laundry  Co.,  9  Am.  B.  R.  30  (Wis.). — A  corporation  whose  sole  business 
is  that  of  operating  and  conducting  a  laundry  is  not  a  manufacturing,  trading 
or  mercantile  corporation,  i^thin  the  meaning  of  sec.  4b  of  the  1898  Bank- 
ruptcy Act 

The  act  of  1898  is  much  more  limited  in  its  application  to  corporations 
than  the  act  of  1867.  The  latter  act  was  declared  to  apply  "to  all  moneyed, 
business,  or  commercial  corporations  and  joint  stock  companies."  Sec.  5122 
Rev.  St.  The  present  act  is  restricted  to  "corporations  engaged  principally 
in  manufacturing,  trading  or  mercantile  pursuits.**  For  a  discussion  of 
what  pursuits  come  within  the  language  of  the  act,  and  a  citation  of  cases, 
see  XII  Yale  Law  Jour.  168. 

Bankruptcy— Partnership— When  Creditors  May  Share  in  Individ- 
ual Estate.— In  re  Green,  8  Am.  B.  R.  553.- After  a  partnership  had  been 
dissolved  and  the  business  settled  up,  a  former  partner  became  bankrupt. 
Held,  that  section  sf  of  the  Bankruptcy  Act,  providing  for  the  priority  of 
individual  over  partnership  claims  against  individual  assets,  does  not  define 
the  rule  to  be  followed. 

This  decision  is  directly  contrary  to  In  re  Wilcox,  94  Fed.  84,  the  only 
other  case  on  this  point  under  the  present  act.  The  latter  decision  held 
that  the  exception  to  the  equity  rule  of  marshalling  the  assets,  viz.,  when 
there  are  no  firm  assets  and  no  solvent  partner,  being  omitted  from  the  act,  is 
inapplicable.  In  support  of  this  view,  which  is  based  on  an  exhaustive  con- 
sideration of  the  cases  and  the  equities  involved,  see  In  re  Marwick,  Fed. 
Cas.  No.  9181;  Af^y^r  v.  Thomburgh,  15  Ind.  124;  Potters  Works  v.  Minot, 
10  Cush.  592.  The  weight  of  authority,  however,  seems  to  support  the 
present  decision.  In  re  Downing,  Fed.  Cas.  No.  4044,  held  that  the  analogous 
section  (36)  of  the  act  of  1867,  applied  only  when  there  were  firm  and 
separate  assets.  So  also  In  re  Knighi,  Fed.  Cas.  No.  7880;  Amsinck  v.  Bean^ 
22  Wall.  395;  but  contra.  In  re  Litchfield,  5  Fed.  47,  which  held,  however, 
that  the  equity  exception  also  applied.  The  present  decision  is  in  line 
with  those  of  most  of  the  States.  Smith  v.  Mallory's  Ejs^r,,  24  Ala.  628; 
Davis  V.  Howell,  33  N.  J.  £q.  72;  Ramsey  v.  Nance,  54  111.  29. 

Bankruptcy — Discharge— Grounds  for  Denial. — ^Ik  re  Blalock,  118 

Fed.  679. — ^A  petitioner  in  bankruptcy  had  made  a  false  oath  in  a  previous 

proceeding  in  bankruptcy.    Held,  that  this  was  not  sufficient  ground  for  a 
denial  of  discharge. 
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Sec.  29,  Bankruptcy  Act,  makes  a  false  oath  in  any  proceeding  in 
bankruptcy  a  prison  offense,  and  sec.  14  directs  a  refusal  to  discharge  in  such 
a  case.  This  case  decides  that  "any  proceeding"  does  not  refer  to  a  previous 
distinct  proceeding  in  which  the  petitioner  has  been  guilty  of  misconduct, 
but  only  to  previous  proceedings  on  the  same  petition.  It  seems  to  be  the 
first  adjudication  directly  on  the  point.  The  cases  cited,  In  re  Marx,  102 
Fed.  676,  and  In  re  Logan,  102  Fed.  876,  are  not  in  point  as  to  a  previous 
proceeding  and  are  flatly  combatted  by  In  re  Goylord^  112  Fed.  668. 

Contracts — Covekture->Lex  Loci  Contractus — Lex  Fori.— First  Nat. 
Bank  op  Geneva,  Ohio,  v.  Shaw  et  al.,  70  S.  W.  807  (Tenn.).— if W</,  that 
coverture  is  a  defense  to  an  action  on  a  contract  though  the  contract  was 
valid  in  the  State  where  made. 

It  is  a  general  rule  that  a  contract  valid  by  the  lex  loci  contractus  is 
valid  everywhere  \Story,  ConA.  Laws,  sec  103 ;  Nixon  v.  Halley,  78  III.  61 1 ; 
and  through  comity  States  generally  support  such  contracts,  although  invalid 
by  the  lex  fori,  even  against  those  domiciled  within  them.  Milliken  v. 
Pratt,  125  Mass.  374;  Wright  v.  Remington^  41  N.  J.  L.  48.  In  Bond  v. 
Cumtnings,  70  Me.  125,  the  law  of  a  foreign  country  prevailed  over  the  State 
law  against  a  citizen.  Some  States,  however,  follow  the  lex  fori,  where 
parties  are  domiciled  within  them.  Armstrong  v.  Best,  112  N.  C.  50;  Hayden 
V,  Stone,  13  R.  I.  106. 

Contracts — ^Validity — Pubuc  Poucy.— Bonta  v.  Gridley  et  al.,  78 
N.  Y.  Supp.  961. — Held,  a  contract  between  shareholders  in  a  bank  and 
a  third  party  th^t  he  should  be  elected  cashier  and  continued  in  that  capacity 
for  five  years,  is  not  void  in  absence  of  evidence  of  bad  faith.  Davy  and 
Williams,  J  J.,  dissenting. 

By  the  great  weight  of  authority,  such  contracts  as  this  are  void  as 
against  public  policy.  In  Guernsey  v.  Cook,  120  Mass.  501,  it  was  held  that 
an  agreement  of  a  shareholder  to  secure  the  treasurer  ship  of  a  corporation 
for  a  third  party  was  void  in  the  absence  of  evidence  that  the  transaction  was 
not  for  a  private  benefit  of  the  shareholder,  or  that  it  was  consented  to  by 
the  other  shareholders.  So  a  contract  of  the  president  of  a  bank  to  make  one 
cashier  was  held  void  in  Noel  v.  Drake,  28  Kan.  265.  A  fortiori,  an  agreement 
by  a  director  to  keep  another  in  office  is  void,  even  though  there  is  no  direct 
gain  to  promisor.  IVest  v.  Camden^  135  U.  S.  507.  The  rule  is  that  any 
agreement  of  a  director  by  which  his  official  action  would  be  influenced  or 
controlled  is  dishonest  and  illegal.  Moraw,  Corp,,  sec.  519.  But  where  the 
contracting  shareholder  owned  or  represented  all  the  shares,  his  contract 
with  a  third  party  to  induce  the  latter  to  become  a  director  was  valid.  Almy  v. 
Orne,  165  Mass.  126. 

Constitutional  Law— Right  op  Contract—Sale  op  Stocks  on  Margin. 
—Otis  et  al.  v.  Parker,  23  Sup.  Ct.  Rep.  16^.— Held,  Cal.  Const,  art.  4,  sec. 
26,  avoiding  all  contracts  for  sale  of  stocks  on  margin  is  not  an  uncon- 
stitutional interference  with  the  right  of  contract,  although  applicable  !o 
bona  fide  as  well  as  gambling  contracts.  Brewer  and  Peckham,  J  J.,  dis- 
senting. 
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In  regard  to  transactions  on  margins,  courts  have  generally  held  that 
where  both  parties  intend  that  the  commodity  dealt  in  shall  not  be  delivered 
and  that  there  shall  be  merely  a  settlement  of  differences,  such  transactions 
are  void,— as  against  statute  or  at  common  law.  Universal  Exchange  v. 
Strachan,  [1896]  A.  C.  166;  Flagg  v,  Baldwin,  38  N.  J.  Eq.  219;  Morris  v. 
Norton's  Adm'x.,  43  U.  S.  App.  739.  But  they  are  valid  where  there  arc 
real  purchases  and  sales;  Peters  v.  Grim,  149  Pa.  163;  Hatch  v,  Douglas, 
48  Conn.  116;  even  though  the  principal  did  not  intend  that  his  broker  should 
make  actual  purchase.  Lehman  v.  Field,  37  Fed.  852.  But  recently,  upon 
the  view  that  "gambling  in  futures"  is  seriously  prejudical  to  puUic  welfare, 
there  has  been  legislation  declaring  illegal  all  transactions  on  margins, 
bona  Ude  or  otherwise.  Unless  such  legislation  is,  under  the  guise  of  a 
protection  of  public  morals,  a  clear,  unmistakable  infringement  of  funda- 
mental rights,  it  will  be  supported.    Booth  v.  Illinois,  184  U.  S.  425. 

Criminal  Law — Instkuctions — Vnws  op  Juixsk. — State  v.  Barry,  92 
N.  W.  809  (N.  Dak.).— Held,  that  a  charge  giving  a  clear  expression  of 
opinion  on  the  evidence  is  ground  for  a  new  trial. 

Belcher  v,  Prittie,  4  Moore  &  Scott  275,  and  Davidson  v.  Stanley,  3 
Scott  N.  R.  49,  allow  the  English  judges  wide  latitude.  A  wrong  observa- 
tion by  the  judge  on  a  question  of  fact  was  held  in  Taylor  v,  Ashton,  11 
Mees.  &  W.  401,  no  ground  for  a  new  trial.  This  rule  is  in  force  in  the 
Federal  Courts;  United  States  v,  Phil.  &  R.  Co.,  123  U.  S.  113,  114;  R^  R- 
Co.  V.  Putnam,  118  U.  S.  545;  and  a  few  of  the  State  courts  still  permit 
the  judge  to  comment  upon  the  weight  of  the  evidence.  Cook  v.  Steinert, 
69  Conn.  91;  Hurlburt  v.  Hurlburt,  128  N.  Y.  420;  RoweU  v  Fuller^  59  Vt. 
688.  But  by  the  weight  of  authority  in  the  State  courts  any  words  from 
which  the  judge's  opinion  may  be  inferred,  furnish  ground  for  a  new  trial. 
Sanders  v.  People.  124  111.  218;  Bird  v.  State,  107  Ind.  156;  Com^  v.  Briant, 
142  Mass.  464;  State  v.  Elkins,  63  Mo.  159. 

Equity— MuLTipucTTY  of  Suits — Injunction.— Ducktown  Sulphur, 
Copper  &  Iron  Co.  v.  Fain  et  al.,  70  S.  W.  813  (Tenn.). — The  com- 
plainant was  denied  an  injunction  restraining  twenty-one  landowners  from 
bringing  separate  suits  for  injuries  caused  their  land  by  complainant's 
sulphur  plant.  Held,  that  equity  may  not  interfere  to  prevent  a  multiplicity 
of  suits  merely  because  there  is  a  community  of  interest  in  the  question  of 
law  or  fact  involved. 

This  decision  is  directly  against  Prof.  Pomeroy  [Pom.,  Eq.  Jur.,  sec 
268],  who,  as  the  only  text  writer  treating  the  subject  fully,  has  been  widely 
followed.  German  Alliance  Ins.  Co.  v.  Van  Cleave,  191  111.  410;  Barrington 
V.  Ryan,  88  Mo.  App.  85.  But  the  decision  is  supported  by  Judge  Cooley 
in  Youngblood  v.  Sexton,  32  Mich.  406,  and  by  recent  cases.  Turner  v. 
Mobile,  33  So.  132;  Washington  Co.  v.  Williams,  11 1  Fed.  801;  Tribette  v. 
R.  R.  Co.,  70  Miss.  182.  This  last  case  points  out  that  every  case  on  which 
Prof.  Pomeroy  relied  was  cognizable  in  equity  on  some  ground  other  than 
to  avoid  a  multiplicity  of  suits.    Bliss,  Code  PL,  sec.  76. 

Insurance— Life— Insurance  Against  Crime  or  Miscarriage  of  Jus- 
tice.—Burt  ET  AL.  v.  Union,  etc.,  Ins.  Co.,  23  Sup.  Ct.  Rep.  139.— //#W,  a 
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policy  of  life  insurance  does  not  insure  against  legal  execution  for  crime^ 
even  though  the  insured  was  in  fact  innocent. 

Any  contract  which  insures  against  the  results  of  criminal  conduct  is 
against  public  policy  and  void.  AmicahU  Soc,  v.  Bolland,  4  Bligh  N.  S.  194- 
And  for  the  same  reason,  where  criminal  conduct  causes  death,  a  policy  is 
avoided  even  in  absence  of  express  provision  to  that  effect.  There  is  an 
implied  obligation  on  the  part  of  insured  to  do  nothing  wrongfully  to  accelerate 
the  maturity  of  policy.  So  where  insured's  death  was  caused  by  an  illegal  oper- 
ation assented  to  by  her,  Hatch  v.  Mutual  Ins.  Co,,  120  Mass.  550,  and  where 
one,  while  sane,  committed  suicide,  Supreme  Commandery  v.  Ainsworth,  71 
Ala.  436;  Ritter  v.  Mutual  Ins,  Co,,  169  U.  S.  139,  the  policies  were  avoided. 
But  contra,  where  insured  was  killed  while  committing  a  felony.  McDonald 
V,  Triple  Alliance,  57  Mo.  App.  87.  Upon  analogy,  it  is  here  held  for  the 
first  time,  that  there  can  be  no  legal  insurance  against  miscarriage  of  justice. 
Such  contracts  are  against  public  policy  because  they  are  of  a  wagering 
nature,  and  tend  to  encourage  litigation. 

Insurance— AcsnMENT  tx)  Arbitratb  Loss — Vaudity.— Haktpoio)  Fibi 
Ins.  \^o,  v.  Hon  et  al.,  92  N.  W.  746  (Neb.). — Held,  an  agreement  in  an 
insurance  policy  to  arbitrate  the  loss  is  against  public  policy  and  void. 

Since  the  decision  of  Scott  v.  Avery ^  5  H.  L.  Cas.  811  (1856),  agreements 
in  policies  to  arbitrate  the  loss,  as  distinguished  from  agreements  to  arbitrate 
all  matters  concerning  which  controversy  might  arise,  have  been  held  valid 
by  the  great  weight  of  authority.  Hamilton  v,  Liverpool,  etc.,  Ins,  Co,,  136 
U.  S.  342;  Viney  v.  Bignold,  20  Q.  B.  D.  172.  But  the  Nebraska  court 
held  otherwise  in  Ins,  Co.  v.  Etherton,  25  Neb.  505,  and  subsequent  cases; 
and  in  the  present  case  emphatically  reasserts  its  position. 

Municipal  Corporations — Garnishment— Necessary  Pubuc  Work.— 
Pringle  v.  Guild  bt  al.,  118  Fed.  tsSr—Held,  that  a  municipality  could  not 
be  gamisheed  to  reach  money  owed  by  it  on  a  contract  for  necessary  public 
work  and  due  during  the  construction. 

The  statutes  generally  provide  that  corporations  may  be  garnisheed,  but 
as  to  whether  public  corporations  are  included,  there  is  great  conflict.  Some 
States  hold  that  they  are.  Bray  v,  Wallingford  20  Conn.  416;  Newark  v. 
Funk,  150  Ohio  St.  462.  But  the  weight  of  authority  is  that  public  corpora- 
tions are  exempt.  Merwin  v.  Chicago,  45  111.  133;  Erie  v,  Knapp,  29  Pa.  St. 
173. 

Negotiable  Instruments— Exchange.— Kaslack  v.  Wolf  et  al.,  92 
N.  W.  514  (Neb.).— if e/if,  that  the  negotiability  of  a  promissory  note  is  not 
destroyed  by  an  agreement  to  pay  with  exchange  on  a  point  other  than  that 
at  which  the  note  is  made  payable. 

The  theory  upon  which  this  decision  rests  is  that  an  agreement  to  pay 
exchange  is  merely  incidental  and  does  not  affect  the  negotiability  of  the 
note.  Smith  v.  Kendall,  9  Mich.  241;  Clark  v.  Sheen,  61  Kan.  526.  A 
stronger  line  of  decisions  declares  that  agreement  to  pay  exchange  renders 
the  sum  payable  uncertain  and  therefore  destroys  negotiability.  Windsor 
Savings  Bank  v.  MacMahon,  38  Fed.  283;  Hughett  v,  Johnson,  26  Fed.  865. 
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Notes — Limitations — Acknowledgment  of  Debt. — Connecticut  Trust 
AND  Safe  Deposit  G).  v.  Wead  et  al.,  6s  N.  E.  261  (N.  Y.). — The  indorser 
of  a  note,  after  limitations  had  run  as  against  him,  wrote  a  letter  offering  to 
buy  the  note  for  a  small  sum.  Held,  that  his  liability  was  not  revived 
thereby. 

To  revive  a  debt  after  limitations  have  run  against  it,  an  acknowledgment 
must  be  clear,  unequivocal,  and  without  conditions.  Shepherd  v,  Thompson, 
122  U.  S.  231;  Cocks  V.  Weeks,  7  Hill  (N.  Y.)  45.  A  proposal  to  arbitrate 
is  not  sufficient.  Shaw  v.  Newell,  i  R.  I.  4^.  Nor  is  it  sufficient  though 
accompanied  by  an  acknowledgment  of  some  indebtedness.  Curtis  v.  Sacra- 
mento, 70  Cal.  412.  An  offer  to  compromise  is  not  enough.  Bell  v.  Morrison, 
I  Pet.  (U.  S.)  359;  Currier  v.  Lockwood,  40  Conn.  349;  Creuse  v.  DeHgan- 
iere,  10  Bosw.  (N.  Y.)  122.  The  offer  in  this  case  is  declared  to  be  a 
recognition  of  a  former,  but  not  of  an  existing,  debt. 

Notes— Limitations— Demand  After  Date.— Hardon  v.  Dixon,  78  N. 
Y.  Supp.  1061. — Plaintiff  sued  on  a  note  payable  "on  demand  after  date." 
Held,  that  the  statute  of  limitations  does  not  begin  to  run  until  the  day 
after  date.    Patterson  and  Ingraham,  J  J.,  dissenting. 

Most  authorities  hold  that  such  a  note  is  not  distinguishable  from  one 
payable  on  demand.  It  may  be  sued  on,  on  the  day  of  making,  and  there- 
fore the  statute  of  limitations  begins  to  run  on  that  day.  Hitchings  v.  Ed- 
wards, 132  Mass.  338;  Fenno  v.  Gay,  146  Mass.  118;  13  Am.  &  Eng.  Enc. 
Law  748:  2  Daniel,  Neg.  Instr.,  5th  ed.,  sec.  121 5.  The  words  "on  demand 
after  date"  are  more  nearly  analogous  to  such  an  expression  as,  "with  in- 
terest after  date."0W«7  v.  Magner,  81  Cal.  631;  Cousins  v.  Partridge,  79 
Cal.  228.  But  that  in  New  York  such  notes  are  not  equivalent  to  demand 
notes  seems  to  be  well  settled.  Bank  v.  Townsend^  87  N.  Y.  8;  Crim  v.  Stark- 
weather, 88  N.  Y.  339. 

Nuisances — Maintenance — Notice  to  Defendant. — Finkelstein  v. 
Huner,  79  N.  Y.  Supp.  334. — In  an  action  for  nuisance  there  was  no  evidence 
that  the  nuisance  existed  before  the  defendant  became  the  owner  of  the 
premises.  Held,  that  proof  of  notice  to  the  defendant  of  the  existence  of 
the  nuisance  was  not  required.     O'Brien  and  Laughlin,  J  J.,  dissenting. 

The  rule  is  that  no  liability  will  attach  until  the  grantee  has  received 
notice  or  had  knowledge  of  the  existence  of  the  nuisance.  R.  R.  Co.  v. 
Smith,  64  Fed.  679;  Johnson  v.  Lewis,  13  Conn.  303;  Nichols  v.  Boston,  98 
Mass.  39;  Wemlick  v.  McCotter,  87  N.  Y.  122.  The  opinion  claims  that 
the  fact  that  there  was  no  evidence  that  the  nuisance  existed  before  the 
property  came  into  the  hands  of  the  defendant  made  proof  of  notice  un- 
necessary. The  only  citation  in  support  of  this  is  Conhocton  Stone  Road  v. 
R.  Co.,  51  N.  Y.  573.  The  same  case  is  cited  in  the  dissenting  opinion,  and 
would  seem  rather  to  support  the  latter.  It  was  there  held  that  the  proof 
must  show  notice  to,  or  knowledge  by  the  defendant  to  render  him  liable. 

Principal  and  Agent— Undisclosed  Agent- Time  for  Election. — Tew 
v.  Wolfsohn  et  al.,  79  N.  Y.  Supp.  286.— //^W,  that  where  an  agent  did  not 
disclose  his  agency,  the  plaintiff  in  an  action  on  a  contract  made  by  the  agent 
need  not  elect  whether  to  hold  principal  or  agent  until  the  close  of  the  case. 
Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

This  decision  is  confessedly  at  variance  with  many  dicta,  and  with  some 
decisions,  notably  Tuthill  v.  Wilson,  90  N.  Y.  423.  It  is  supported  by  Story, 
Agency,  sec.  295,  quoting  2  Livermore,  Agency,  sec.  267.  But  it  is  considered 
to  have  been  rejected  in  Wharton,  Agency,  sec.  473.  citing  Priestley  v.  Femie^ 
3  H.  &  C.  Ex.  977.  In  McLean  v.  Sexton,  44  N.  Y.  App.  520.  the  doctrine 
of  the  present  case  is  distinctly  laid  down  as  the  New  York  rule,  though 
avowedly  contrary  to  that  in  England.  See  also  Cobb  v.  Knapp,  71  N.  Y.  348: 
Bank  V.  Wallis,  84  Hun  376;  Beymer  v.  Bonsall,  78  Pa.  St.  298;  Maple  v. 
R.  Co.,  40  Ohio  313. 
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Railroads— Lease— Liability  for  Torts.— Brown  v.  Atlanta  &  C.  Air 
Line  Ry.,  42  S.  E.  911  (N.  C). — Held^  that  a  railroad  which  leases  its  road, 
as  authorized  by  its  charter,  is  liable  to  an  employee  of  the  lessee,  injured 
through  the  lessee's  negligence.     Cook,  J.,  dissenting. 

When  a  railroad  leases  its  line  without  authority,  it  is  clearly  liable  for 
all  the  torts  of  the  lessee.  Abbott  v.  R.  R.  Co.,  80  N.  Y.  27 ;  and  this  liability 
is  often  asserted  where  the  lease  was  authorized.  Balsley  v.  R.  R.  Co.,  119 
111.  68;  Pierce,  R.  R.  Law,  p.  244.  But  in  Murch  v.  Concord  R.  R.  Co.,  29 
N.  H.  9,  all  liability  is  said  to  rest  on  the  lessee  alone.  Clearly,  there  is 
ground  for  holding  that  the  lessee  alone  is  liable  for  an  injury  to  its  servant; 
Va.  R.  R.  Co.  V.  Washington,  86  Va.  629 ;  Elliott  on  Railroads,  sec.  472 ;  and 
one  court  holds  this,  even  where  the  lease  was  unauthorized.  R.  R.  Co. 
V.  Culberson,  72  Tex.  375.  The  lessee  is  liable  whenever  the  lessor  is;  Penn. 
Co.  V.  Ellett,  132  111.  654;  except  perhaps  where  the  injury  springs  from  a 
defect  in  construction.    Kearney  v.  Cent.  R.  R.,  167  Pa.  St.  2JS2. 

Street  Railways — Ordinances — Pouce  Power.— Fielders  v.  North  Jer- 
sey St.  Ry.  Co.,  53  Atl.  404  (N.  J.). — ^A  city  ordinance  required  all  street 
railways  to  pave,  repave,  and  keep  in  repair,  under  the  direction  of  the 
municipal  authorities,  the  space  between  the  rails  of  their  tracks  and  for  one 
foot  outside  each  outer  tracks  Held,  to  be  an  assumption  of  the  power  of 
taxation,  and  not  to  be  supported  under  the  police  power  conferred  on  the 
municipality  by  the  legislature. 

It  has  been  held  that  the  duty  to  pave  may  be  imposed  by  an  ordinance 
passed  subsequently  to  the  franchise,  provided  the  obligation  of  the  charter 
contract  is  not  impaired.  Sioux  City  St.  R.  R.  Co.  v.  Sioux  City^  138  U.  S. 
98.  Also  that  such  an  ordinance  is  valid  as  a  police  regulation,  subject  to 
the  limitation  that  it  must  be  reasonable.  R.  Co.  v.  Louisville,  8  Bush  45. 
See  "Comment,"'  p.  318. 
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A  Treatise  on  the  Lcnv  of  Banks  and  Banking,  By  John  T.  Morse, 
Jr.  Fourth  edition.  Revised,  rearranged  and  greatly  enlarged 
by  Frank  Parsons.  Little,  Brown  &  Co.,  Boston.  1903.  2  vol., 
pp.  cvi.  1490,  sheep,  $12.00. 

The  fourth  edition  of  this  well-known  standard  work  is  revised 
by  Frank  Parsons,  who  so  ably  edited  and  enlarged  the  third 
edition  of  1888.  Many  improvements  have  been  made  in  this 
revision,  notably  the  addition  of  the  citations  of  the  National  Re- 
porter System  and  the  inclusion  of  all  the  National  Banking  Laws 
to  date,  as  well  as  the  incorporation  of  the  important  decisions 
since  the  former  edition.  Although  the  work  does  not  pretend  to 
be  a  treatise  on  negotiable  instruments,  yet  it  is  to  be  regretted 
that  the  editor  did  not  see  fit  to  insert  the  text  of  the  Negotiable 
Instruments  Act,  which  is  so  intimately  connected  with  the  subject, 
and  which  has  been  so  widely  adopted  that  it  would  be  a  valuable 
addition  to  the  work. 

The  author  criticises  the  definition  of  a  bank  as  given  in  the 
dictionaries  and  in  Bouvier,  and  gives  one  which  seems  to  cover 
the  subject  thoroughly.    "A  bank  is  an  institution,  usually  incorpo- 
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rated,  with  power  to  issue  its  promissory  notes  intended  to  circulate 
as  money ;  or  to  receive  the  money  of  others  on  general  deposit,  to 
form  a  joint  fund  that  shall  be  used  by  the  institution  for  its  own 
benefit,  for  one  or  more  of  the  purposes  of  making  temporary  loans 
and  discounts,  of  dealing  in  notes,  foreign  and  dcunestic  bills  of 
exchange,  coin,  bullion,  credits  and  the  remission  of  money ;  or  with 
both  these  powers,  and  with  the  privileges  in  addition  to  tiiese  basic 
powers,  of  receiving  special  deposits,  and  making  collections  for  the 
holders  of  negotiable  paper,  if  the  institution  sees  fit  to  engage  in 
such  business."  Many  valuable  notes  are  added  to  the  text  through- 
out the  work,  and  especially  those  on  usage  in  relation  to  banks 
( 14-29),  and  on  the  use  of  bank-books  as  evidence  (552-556).  The 
law  of  banks  and  banking  is  treated  in  a  very  logical  manner;  the 
principles  laid  down  are  illustrated  ad  libitum  with  cases  and  with 
discussions  of  the  law  in  the  different  States,  making  in  all  a  work 
of  great  practical  value  to  the  lawyer  and  to  the  banker.  The 
subject  is  conveniently  treated  under  the  heads  of  (i)  preparation 
for  business,  (2)  business  of  the  bank,  (3)  officers  and  agents, 
(4)  deposit,  (5)  checks,  (6)  bills  and  stock,  and  (7)  the  National 
Banking  Laws.  The  chapter  on  officers  and  agents  is  very  well 
arranged  and  classified.  One  particularly  striking  and  satisfactory 
feature  is  the  marginal  indexing  of  the  text  in  addition  to  the 
ordinary  paragraph  indexing.  Under  the  subject  of  deposit  the 
vexed  question  as  to  the  liability  of  a  bank  for  a  correspondent  is 
carefully  treated.  There  is  an  utterly  irreconcilable  diversity  of 
opinion  on  that  question,  and  the  different  rules  are  discussed  and 
collated  in  the  text  illustrated  by  cases  from  the  various  States 
(509-535).  Probably  the  most  valuable  subdivision  is  that  on 
"Checks,"  where  many  interesting  comments  and  conclusions  of 
the  author  are  forcibly  stated.  In  speaking  of  the  ordinary  rule 
'that  death  of  a  drawer  revokes  the  check  he  says:  "Death  of  a 
drawer  is  usually  held  a  revocation  of  the  bank's  authority  to  pay  his 
uncertified  checks,  but  the  reason  of  the  case  is  all  the  other  way, 
and  it  is  to  be  hoped  the  law  will  soon  be  remedied." 

Attention  is  called  to  the  fact  that  it  has  been  carelessly  laid  down 
in  American  text-books  that  the  commission  by  the  depositor  of  an 
act  of  bankruptcy  revcrices  the  power  of  the  bank  thereafter  to  pay 
his  checks,  but  it  will  be  observed  that  only  English  authorities  are 
cited  for  it.  Such  is  the  statutory  law  in  England,  but  is  not  law 
in  the  United  States  (706).  Payment  of  checks  (Chap.  XXXII), 
and  Forgery  of  Checks  (Chap.  XXXIII),  are  exhaustively  treated* 
In  discussing  the  effect  of  a  forged  signature  he  states  the  old  doc- 
trine, shows  its  unreasonableness  and  the  transition  to  the  modem 
doctrine,  i.  e.  whether  or  not  the  payee  has  done  his  full  duty,  or  if 
he  has  and  the  negligence  is  with  the  bank  alone,  whether  the  payee 
will  be  worse  off  by  correcting  the  error  than  if  payment  had  been 
refused  (830) .  In  some  of  the  States,  the  courts  have  gone  to  an  un- 
precedented length  in  relieving  banks  from  the  burden  of  the  old 
rule  and  have  practically  shifted  the  onus  to  the  shoulders  of  the 
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payee.  See  National  Bank  of  North  America  v.  Bangs,  io6  Mass. 
241 ;  Dangers  Bank  v.  Salem  Bank,  151  Mass.  230,  24  N.  E.  44. 

In  r^;ard  to  the  mooted  question  as  to  whether  a  check  operates 
as  an  assignment,  it  is  stated  that  one  class  of  cases  affirms  that  a 
check  is  an  assignment  as  between  a  drawer  and  payee  so  that  a 
bona  fide  holder  is  preferred  to  the  creditors  of  the  drawer  under  a 
subsequent  assignment  in  insolvency,  and  that  upon  presentment 
the  bank  is  brought  into  privity  with  the  holder,  and  is  liable  to  him 
for  improper  refusal  to  pay.  And  that  a  countermand  from  the 
drawer  is  no  excuse  for  such  refusal.  "Upon  this  side  we  find  a 
goodly  array  of  authorities,  and  all  the  advanced,  clear  and  inde- 
pendent thought  and  reasoning"  (892).  Illinois  and  South  Caro- 
lina are  the  strongholds  of  the  doctrine.  However  that  may  be, 
it  is  certainly  contrary  to  the  weight  of  authority  in  this  country, 
that  a  check  is  neither  a  l^;al  nor  an  equitable  assignment  as  between 
drawer  and  payee,  nor  a  sufficient  foundation  for  an  action  by  the 
holder  against  the  bank.  And  see  Negotiable  Instruments  Act, 
sees.  127,  189. 

Part  II  (1213-1405),  treats  of  the  National  Banking  Laws  and 
their  construction,  the  U.  S.  Revised  Statutes  of  1878  and  subsequent 
acts  with  notes  upon  the  cases,  making  practically  an  annotated 
National  Banking  Law,  which  will  be  of  service  because  of  its 
scientific  arrangement  and  treatment 

Altogether,  Mr.  Morse's  work  as  revised  by  Mr.  Parscms  is  of 
exceeding  value,  and  will  continue  to  be  the  standard  on  the  subject 
in  this  country,  and  be  quoted  with  approval  in  the  future  as  in 
the  past  H.  C.  B. 

A  Commentary  on  the  Law  of  Mines  and  Mining  Rights.  By  Wil- 
son I.  Snyder,  of  the  Utah  Bar.  T.  H.  Flood  and  Company, 
Chicago.  1902.  2  vols.,  sheep,  pp.  1464.  36  illustrative  cuts. 
These  volumes  are  in  every  respect  an  excellent  production.  The 
author's  commentaries  are  crisp,  clean  cut  and  free  from  the  involved, 
ultra- judicial  style — ^an  essential  requisite  in  treatment  of  a  subject 
so  intricate  and  so  little  understood  as  the  law  of  mining  and  mining 
claims.  In  this  connection,  the  many  drawings — ^most  of  them 
from  the  records  of  adjudicated  controversies — are  of  especial  value. 
The  author  evidences  his  long  practical  experience  as  a  mining 
lawyer,  and  as  a  thinker  rather  than  a  mere  compiler,  by  an  occa- 
sional candid  criticism  of  the  courts  and  statutes,  but  without  burden- 
ing his  pages  with  profitless  discussions.  (See  e.  g.  pp.  662-4, 
where  under  Sub-Surface  and  Extra-Lateral  Rights  the  vexed  ques- 
tions of  application  of  the  true  dip  and  strike  from  the  apex  of 
a  vein  are  considered.)  Part  XIII — Miscellaneous  Titles,  Convey- 
ances and  Contracts — which  includes  mining  leases,  oil  and  gas  bor- 
ing, etc.,  might  well  have  been  expanded  to  include  brief  treatment 
of  the  rights  and  remedies  of  shareholders  in  various  bonded-claim 
corporations  and  promotion  companies. 
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The  volumes  are  typographically  satisfying ;  with  all  the  aids  and 
indexes  for  most  convenient  reference.  The  appendices  embody 
the  federal  laws,  a  code  of  State  statutes,  and  forms  in  patent 
proceedings.  The  citations  are  very  full,  including  constant  refer- 
ences to  Lindley  on  Mines,  standard  geologies,  etc. 

The  work  is  general  in  character,  comprehensive  in  scope,  per- 
haps as  logical  in  arrangement  as  the  subject  admits,  and  is  destined 
to  become  distinctly  authoritative  in  a  g^eat  and  growing  branch 
of  law.  H.  M.  H. 

Commercicd  Trusts,  The  Growth  and  Rights  of  Aggregated  Capital. 

By  John  R.  Dos  Passos.     G.  P.  Putnam's  Sons,  New  York. 

I  vol.,  pp.  137. 

An  argument  delivered  before  the  Industrial  Commission  at 
Washington,  D.  C,  in  1899,  corrected  and  revised,  1901.  This  little 
volume  presents  to  us  the  views  of  one  man  only,  on  a  subject  fairly 
obscured  by  multitudinous  and  diverse  opinions,  but  in  exposition 
so  simple  and  straightforward  as  to  carry  a  great  deal  of  enlighten- 
ment and  conviction.  The  style  is  not  so  much  that  of  the  economist 
as  of  the  intelligent  American  lawyer  of  to-day,  who  knows  the 
theories  but  who  cannot  be  led  away  from  the  facts.  In  his  treat- 
ment, Mr.  Dos  Passos  shows,  by  historical  illustration,  the  absolute 
impotence  of  legislation  struggling  against  natural  trade  laws; 
emphasizes  States-rights  in  the  question  of  Federal  interference 
with  corporations,  and  shows,  in  an  interesting  manner,  his  reasons 
for  believing  that  this  cry  for  publicity  is  uncalled  for,  the  parties 
interested,  namely,  the  State,  the  Public,  and  the  Stockholder,  being 
already  sufficiently  protected  and  that  there  is  no  public  necessity 
of  the  kind  warranting  Federal  interference.  He  advocates  specific 
legislation  against  any  corporation  enjoying  franchises  or  privil^es 
not  granted  to  or  enjoyed  by  other  persons  or  corporations,  and 
that  other  corporate  abuses  be  reached  by  effecting  homogeneity 
of  State  laws.  The  author,  at  every  step,  defends  the  allied  evils 
of  the  "resulting  monopolies,"  or  the  so-called  trusts.         G.  R.  /. 

The  Administration  of  Dependencies.     By  Alpheus  H.  Snow.     G. 

P.  Putnam's  Sons,  New  York.     1902.    Cloth,  pp.  604. 

The  author  states  in  his  introduction  that  the  work  has  been 
undertaken  in  order  to  ascertain  the  meaning  of  that  clause  of  the 
Constitution  which  provides  that  "Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  U.  S."  (Sec.  Ill, 
Art.  3).  The  book  itself  may  perhaps  be  summarized  by  the 
sub-title :  "A  Study  of  the  Evolution  of  the  Federal  Empire  with 
Special  Reference  to  American  Colonial  Problems."  In  view  of 
the  recent  territorial  acquisitions  of  our  government,  it  is  a  most 
timely  work  and  one  fitted  to  be  of  great  value  to  all  students  of 
this  modem  problem.  The  study  is  purely  historical  and,  save 
in  the  chapter  on  "Imperial  Obligations,"  singularly  free   from 
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personal  view.  The  author  traces  the  constant  growth  of  the 
Imperial  idea  from  the  time  of  the  Virginia  colonization  (1606) 
until  the  present  date.  He  shows  that  the  above  constitutional 
provision  is  a  complete  grant  of  all  the  powers  necessary  to  the 
Imperial  government  of  the  Member-States  in  a  Federal  union,  as 
c(Miceived  by  John  Dickinson  and  Gouvemeur  Morris,  in  our  Revo- 
lutionary period,  and  confirmed  by  the  views  of  modem  writers. 
The  difference  between  Territories  of  the  United  States  and  Terri- 
tories belonging  to  them  is  distinguished  in  a  long  line  of  judicial 
dicta  from  the  decision  of  Chief  Justice  Marshall,  in  The  American 
Insurance  Company  v.  Canter,  i  Peters  449  (1828),  to  the  recent 
case  of  The  Mormon  Church  v.  The  United  States,  136  U.  S.  i. 
The  decisicm  in  the  so-called  "Insular  Cases"  {Downes  v,  Bidwell, 
184  U.  S.  244),  is  discussed  briefly  as  being  the  latest  expression  of 
judicial  thought  in  accord  with  the  conclusions  of  former  cases. 

In  the  last  chapter  of  the  book  Mr.  Snow  points  out  that  prece- 
dent and  experience  have  proved  that  a  combination  of  expert  and 
popular  government  is  the  most  successful  form  of  administration. 
To  use  his  own  words,  he  suggests  "that  the  habitual  administration 
of  dependencies  should  be  in  the  charge  of  the  President,  assisted 
by  expert  investigators  and  advisers,  and  that  the  superintendence 
and  fuial  control  of  the  administration  should  rest  with  Congress 
subject  to  the  final  judgment  of  the  whole  people  of  the  American 
union."  The  work,  as  a  whole,  can  hardly  fail  to  be  of  interest  to 
the  student  and  cannot  be  too  highly  commended  to  the  consideration 
of  all.  R.  H.  S. 

The  Health  Officer^  Manual  and  Public  Health  Law  of  the  State 

of  New  York.    By  L.  L.  Boyce,  of  the  Albany  Bar.     Matthew 

Bender,  Albany.     1902.     Cloth,  pp.  289. 

This  volume  is  one  of  the  series  of  Legal  Works  for  County, 
Town  and  Village  Officials  of  the  State  of  New  York,  which  is  being 
published  by  Matthew  Bender.  It  is,  in  the  main,  a  compilation  of 
the  New  York  statutes  upon  this  particular  branch  of  governmental 
activity,  but  includes  much  other  relevant  material,  as  decisions  of 
the  court,  forms,  and  comment  of  the  editor,  necessary  to  a  thorough 
and  complete  treatment  of  the  subject. 

A  brief  outline  of  the  contents  will  clearly  indicate  the  scope 
and  value  of  the  work.  Chapter  i  gives  the  text  of  the  Public 
Health  Law,  covering  the  powers  and  duties  of  the  State  Board 
of  Health,  the  local  boards,  and  the  Health  Officer  of  the  Port  of 
New  York;  adulterations;  quarantine  regulations;  provisions  gov- 
erning the  practice  of  medicine,  dentistry,  veterinary  medicine  and 
surgery;  pharmacy  regulations;  etc.  Accompanying  each  section 
which  has  been  the  subject  of  interpretation  by  the  courts,  is  a  brief 
digest  of  the  decisions.  Chapter  2  is  composed  of  many  miscel- 
laneous statutes  relating  to  or  affecting  the  public  health,  and  gath- 
ered from  various  portions  of  the  statute  book.  Chapter  3  is 
original  work  of  the  editor, — a  commentary  upon  the  health  law, 
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with  explanation,  suggestion  and  information  designed  especially 
to  aid  the  health  officer  in  deciding  the  many  problems  which  arise 
in  the  discharge  of  his  duties.  The  remainder  of  the  work  is  taken 
up  with  the  sanitary  regulations  which  are  recommended  by  the 
State  Board  of  Health  for  adoption  by  the  local  boards  and  with 
copies  of  the  forms  in  most  common  use  by  the  health  authorities. 

The  health  officers  of  New  York  and  all  others  interested  in 
the  administration  of  the  State's  health  laws  are  fortunate  in  having 
so  satisfactory  a  volume  prepared  for  their  especial  use. 

S.  W.  E. 

The  United  States  Bankruptcy  Law  of  i8p8  with  Amendments  of 

1903.    Edited  by  H.  Noyes  Greene,  of  the  Troy,  N.  Y.,  Bar. 

Matthew  Bender,  Albany.     1903.    Paper,  pp.  51. 

This  little  pamphlet  is  certainly  worth  the  price.    Not  only  are 

the  Amendments  of  1903  incorporated  in  the  text  of  the  act,  but 

they  are  also  in  italics,  thus  showing  at  a  glance  the  new  matter. 

The  editor  has  also  added  a  complete  index  of  the  whole  act.    The 

publishers  merit  the  thanks  of  all  for  this  neat,  opportune  and  handy 

edition.  S.  fV.  E. 
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THE  LAW  OF  BLOCKADE. 


Classed  with  the  most  ancient  and  well  ascertained  operations 
of  war  is  the  blockade.  Sir  Robert  Phillimore,  the  eminent  English 
jurist,  in  his, comprehensive  work  on  International  Law,  (Vol.  Ill, 
page  473,  3rd  ed.),  observes  that,  "Among  the  rights  of  belligerents 
there  is  none  more  clear  and  incontrovertible,  or  more  just  and 
necessary  in  the  application,  than  that  which  gives  rise  to  the  law 
of  blockade."  For  this  he  especially  relies  upon  our  own  great 
commentator.  Chancellor  Kent. 

It  is  a  curious  fact  that  during  the  last  half  century,  perhaps 
since  the  Declaration  of  Paris  of  1856,  this  right  has  played  no 
important  part  in  the  wars  of  Europe.  She  has  had  no  great  naval 
wars.  On  the  other  hand,  the  blockade  of  the  southern  coast, 
undertaken  by  the  United  States  in  its  war  with  the  Confederacy,  was 
the  most  extensive  blockade  known  to  history,  and  that  of  the  ports 
of  Cuba  and  Porto  Rico  during  the  recent  Spanish-American  war, 
was  an  important  and  extensive  operation  of  its  Idnd. 

In  the  Napoleonic  wars,  the  Emperor  Napoleon,  by  various 
decrees,  and  the  authorities  of  Great  Britain  by  orders  in  council, 
attempted  on  the  one  hand  to  impose  the  conditions  of  a  blockade 
by  mere  declaration,  not  accompanied  by  the  presence  of  an  ade- 
quate force  shutting  off  communication  with  the  blockaded  coast, 
and  on  the  other  hand,  to  meet  these  declarations  by  severe  and 
unprecedented  condemnations.  These  so-called  "paper"  blockades 
were  strongly  disapproved,  and  finally,  by  the  Declaration  of  Paris 
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of  1856,  most  of  the  leading  civilized  nations  of  the  world  declared 
that  a  blockade,  to  be  obligatory,  must  be  effective,  that  is  to  say, 
"maintained  by  a  sufficient  force  to  shut  out  the  access  of  the 
enemy's  ships,  and  other  vessels,"  in  reality.  Thirty-eight  states 
acceded  to  this,  but  our  own  country  was  not  among  the  number. 
However,  that  declaration  may  be  accepted  as  making  an  end  to 
the  so-called  "paper"  blockades.  (Lawrence's  Wheaton,  2nd  Ed., 
page  637,  and  notes.)  And  although  the  United  States  refused 
to  be  a  party  to  it,  yet  our  Supreme  Court  (  The  Peterhoff,  5  Wall. 
28,  at  page  50)  declared  in  1886: 

"It  must  be  premised  that  no  paper  or  constructive 
blockade  is  allowed  by  International  Law.  When  such 
blockades  have  been  attempted  by  other  nations,  the  United 
States  have  ever  protested  against  them  and  denied  their 
validity.  Their  illegality  is  now  confessed  on  all  hands. 
It  was  solemnly  proclaimed  in  the  Declaration  of  Paris 
of  1856,  to  which  most  of  the  civilized  nations  of  the 
world  have  since  adhered;  and  this  principle  is  nowhere 
more  fully  recognized  than  in  our  own  country,  though  not 
a  party  to  that  declaration." 
Chief  Justice  Fuller,  speaking  for  the  court  in  The  Dlinde  Rod- 
rigues,  174  U.  S.  510,  observes: 

"This  is  now  the  settled  doctrine  of  the  English  and 
American  courts  and  publicists,  and  it  is  embodied  in  the 
second  of  the  instructions  issued  by  the  Secretary  of  the 
Navy,  June  20,  1898,  General  Order  No.  492:    'A  block- 
ade to  be  effective  and  binding,  must  be  maintained  by  a 
force  sufficient  to  render  ingress  to  or  egress  from  the  port 
dangerous/  " 
A  blockade  declared  but  not  maintained  with  adequate  force 
may  operate,  it  seems,  to  modify  the  rights  of  shippers  and  the  duties 
of  carriers,  though  not  to  give  the  right  of  capture  and  condemna- 
tion.   Thus  in  an  action  by  Lechartier  against  La  Compagnie  Trans- 
atlantique  Francaise  for  non-delivery  of  goods  shipped  to  Porto- 
Plata  (Hait),  by  which  were  not  unshipped  there  on  account  of  an 
alleged  blockade  of  the  port,  but  were  left  at  Port-au-Prince,  the 
"Tribunal  de  Commerce  du  Havre"  decreed  in  1889  that  if  a  block- 
ade had  not  been  established  in  conformity  with  the  convention  of 
Paris,  that  is  to  say,  with  adequate  force,  it  is  enough,  that  it  has 
been  declared  by  one  of  the  belligerents,  to  discharge  a  master, 
charged  with  the  unloading  of  the  gpods  in  the  blockaded  port,  from 
all  responsibility  for  non-performance  of  his  contract.     He  is  equally 
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exonerated  when  in  accordance  with  the  directions  of  the  bill  of 
lading,  he  has  deposited  the  goods  in  the  port  nearest  to  the  block- 
aded port.  (Calvo,  Le  Droit  International  Theorique  et  Pratique, 
Tome  6,  (Supplement  General)  Section  446;  Journal  du  droit 
international  prive,  1892,  p.  183. 

The  right  of  a  belligerent  in  time  of  war  is  to  invest  a  port  or 
coast  of  the  enemy,  and  to  interdict  all  merchant  vessels  from  ap- 
proaching or  dealing  with  the  blockaded  district.  The  vessels  of 
neutrals  are  affected,  and  this  right  of  a  belligerent  is  universally 
admitted. 

The  leading  principles,  as  announced  ini  Phillimore  (Vol.  Ill, 
page  495)  are:  *'a — ^That  where  there  has  been  a  formal  notifica- 
tion of  the  blockade,  a  reasonable  time  musJt  be  allowed  for  it  to 
take  effect,  b— That  where  there  has  been  no  formal  notification, 
the  knowledge  of  the  party  must  be  proved." 

'That  after  a  certain  time  it  lies  prima  facie  upon  the  party  to 
show  that  he  was  not  apprised  of  the  fact  of  the  blockade.'' 

In  the  first  place,  a  blockade  must  be  established  by  competent 
authority.  It  may  be  by  ministerial  notice,  or  by  an  officer  pursuant 
to  authority  confided  to  him,  or  by  a  naval  commander  on  a  distant 
station  without  express  authority;  but  in  the  latter  case,  to  affect 
neutrals,  this  action  must  be  ratified  by  the  commander's  govern- 
ment. (Walker's  International  Law,  page  520;  The  Rolla,  6  C. 
Rob.  364.)  Thus,  as  a  recent  example  of  a  bJockade  proclaimed 
by  the  government,  we  have  that  proclaimed  by  the  United  States 
government  with  reference  to  the  south  coast  of  Cuba  and  San 
Juan  in  Porto  Rico,  the  proclamation  for  which  is  partially  set  out 
in  The  Olinde  Rodrigues,  174  U.  S.  510;  and  as  an  example  of  a 
blockade  established  by  a  naval  officer,  the  blockade  of 
Guantanamo,  declared  by  the  late  Admiral  Sampson,  which 
was  passed  upon  by  the  same  great  tribunal  in  The  Adtda, 
176  U.  S.  361,  and  was  held  to  be  within  the  power  of  a  naval  com- 
mander. The  court  distinguishes  "  a  simple  or  actual  blockade," 
from  "a  public  or  presidential  blockade,"  holding  that  the  former 
is  "constituted  merely  by  the  fact  of  an  investmeint,  without  any 
necessity  of  a  public  notification,"  and  that  it  ceases  with  the  in- 
vestment. 

By  custwn  the  blockading  belligerent  in  case  of  public  blockade 
issues  formal  notice  to  neutrals  of  the  institution  of  the  blockade. 
This  practice  differs,  but  "according  to  the  Anglo-American  rule, 
a  public  notification  given  by  the  belligerent  to  a  neutral  govern- 
ment is  ordinarily  sufficient  to  convict  all  subjects  of  that  govern- 
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ment  of  the  requisite  guilty  intent,  provided  that  the  statements 
of  the  notice  are  fully  borne  out  by  the  facts  of  the  actual  block- 
ade." (Walker's  International  Law,  page  520;  Northcote  v.  Doug- 
las, The  Franciska,  10  Moore  P.  C.  C.  59.) 

In  case  of  a  blockade  de  facto  by  a  naval  commander  without 
special  powers  from  his  government,  the  existence  of  the  blockade 
must  be  brought  to  the  knowledge  of  the  blockade  runner,  and 
warning  must  be  given  to  vessels  seeking  to  enter  the  forbidden 
port.  Even  in  case  of  blockade  by  proclamation,  a  reasonable 
time  must  be  given  foi*  the  neutral  government  to  advise  its  sub- 
jects. Several  of  the  continental  countries  of  Europe  assert  a  more 
lenient  rule  than  that  adhered  to  by  Great  Britain  and  the  United 
States.  Thus  France,  Italy,  Spain  and  Sweden  require  direct  and 
individual  notice  of  the  blockade  by  one  of  the  blockading  squadron 
to  the  neutral  master  before  seizure.  Such  warning  when  given,  is 
endorsed  on  the  ship's  register.  Prussia  and  Denmark  follow  the 
Anglo-American  practice.  (Hall's  International  Law,  page  698; 
Walker's  International  Law,  page  521.) 

It  was  lately  urgently  contended,  on  the  authority  of  a  French 
treatise  on  International  Law  by  Pistoye  and  Duverdy,  that  since 
the  Declaration  of  Paris  this  Anglo-American  doctrine  had  been 
abandoned.  But  the  Supreme  Court  (The  Adula,  176  U.  S.  361) 
re-affirmed  it  in  all  its  rigor,  and  there  declared  that  "the  opinions 
of  foreign  writers  on  International  Law  cannot  be  accepted  as 
overruling  in  any  particular  prior  decisions  of  the  Supreme  Court 
of  the  United  States." 

Mr.  Walker  (International  Law,  page  517)  shows  that  "the 
powers  of  the  First  Armed  Neutrality  required  for  the  establish- 
ment of  a  valid  blockade  of  any  port  that  the  belligerents,  'by  a 
disposition  of  vessels,  anchored  and  sufficiently  near,  make  the  at- 
tempt to  enter  manifestly  dangerous.' "  That  like  provision  was 
made  by  the  Neutral  League  of  1800.  In  the  Convention  of  1801, 
Russia  substituted  the  word  "or^'  for  '*and,**  making  it  read, 
"anchored  or  sufficiently  near."  The  Declaration  of  Paris  in  1856 
declared  that  "blockades*  in  order  to  be  binding  must  be  effective, 
that  is  to  say,  maintained  by  force  sufficient  really  to  prevent  access 
to  the  coast  of  the  enemy." 

It  is  interesting  to  find  that  under  this  doctrine,  which,  as  we 
have  seen,  has  been  fully  adopted  by  the  civilized  world  and  de- 
clared by  our  own  Supreme  Court  to  be  a  part  of  International 
Law,  a  blockade  maintained  by  a  single  vessel  has  been  held  so 
"effective,"  (see  The  Olinde  Rodrigues,  174  U.  S.  510),  where  the 
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blockade  of  the  port  of  San  Juan  in  Porto  Rico  was  held  to  be 
complete  and  effective  though  one  modem  cruiser  only  was  sta- 
tioned before  the  port.  The  court  considered  the  speed  of  the  ves- 
sel, the  range  of  her  guns,  and  her  searchlight,  and  reached  the 
ccxiclusion  that  her  effective  service  in  preventing  entrance  to  the 
port  was  greater  than  that  of  several  cruisers  of  the  old  type,  and 
that  the  blockade  must  be  held  valid  and  complete.  The  court 
however  relies  on  two  English  cases  which  had  already  held  that 
under  special  circumstances  a  blockade  might  be  effective  though 
maintained  by  but  one  vessel 

This  is  in  strong  contrast  with  the  view  of  the  majority  of  conti- 
nental writers  as  to  what  constitutes  an  efficient  blockade.  These 
views  are  summarized  as  follows:  'The  immediate  entrance  to  a 
port  must  be  guarded  by  stationary  vessels,  in  such  number  as 
either  to  render  entrance  impossible,  or  at  least  to  expose  any  ships 
running  in  to  a  cross  fire  from  the  guns  of  two  of  them."  (Hall's 
International  Law,  p.  706,  showing  the  rule  as  given  by  Calvo,  Heff- 
ter,  Gessner,  Ortolan,  Hautefeuille,  and  Pistoye  and  Duverdy.) 

A  blockade  having  been  once  established  is  not  discontinued 
by  the  circumstance  that  stress  of  weather  compels  the  blockading 
squadron  to  temporarily  withdraw.  (Ill  Phillimore,  International 
Law,  page  484;  The  Columbia,  i  C.  Rob.  Adm.  Rep.  page  156.) 
(And  in  commenting  upon  this,  that  learned  writer  points  out  that 
on  this  and  every  other  point  of  the  law  of  blockade,  the  English 
and  the  United  States  decisions  are  in  perfect  harmony.) 

Nor  is  the  blockade  suspended  if  the  guarding  squadron  is 
drawn  away  for  a  reasonable  distance  in  pursuit  of  a  suspected 
blockade  runner.  (Walker's  International  Law,  page  519.)  In 
1861,  The  Niagara,  blockading  Charleston,  had  been  sent  away 
to  intercept  a  cargo  of  arms  expected  at  another  part  of  the  coast, 
and  the  harbor  was  unguarded  for  at  least  five  days.  Lord  Lyons 
assumed  that  this  was  an  interruption  of  the  blockade,  but  the 
United  States  in  view  of  the  effect  of  its  general  notification,  refused 
to  admit  that  any  cessation  had  occurred.  (Wharton's  Digest  In- 
ternational Law,  Section  361 ;  Hall's  International  Law,  page  705.) 
Walker  expresses  the  belief,  however,  that  Mr.  Seward's  contention 
was  "more  in  harmony  with  the  spirit  of  the  age  of  paper  blockades 
than  with  that  of  a  period  wherein  blockades  to  be  binding  must 
be   effectively    maintained."     (Walker,    International    Law,    page 

519.) 

The  distance  at  which  the  blockading  force  is  stationed  seems 
immaterial,  so  long  as  it  commands  the  approaches  of  the  invested 
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port.  "Thus  Buenos  Ayres  has  been  considered  to  be  effectually 
blockaded  by  vessels  stationed  in  the  neighborhood  of  Monte  Video ; 
and  during  the  Russian  War  in  1854,  the  blockade  of  Riga  was 
maintained  at  a  distance  of  one  hundred  and  twenty  miles  from  the 
town  by  a  ship  in  the  Lyser  Ort,  a  channel  three  miles  wide,  which 
forms  the  only  navigable  entrance  to  the  gulf."  (Hall's  Interna- 
tional Law,  page  704.) 

The  blockade  must  be  uniform,  and  exclude  all  vessels  not  privi- 
Jeged  by  law.  As  Vattel  puts  it,  '*Tout  commerce  est  absolument 
defcndu  avec  tine  ville  assiegee/'  (Vattel,  L.  Ill,  c.  VII,  s.  117;  III 
Phillimore,  p.  493.) 

Where  goods  are  carried  to  a  neutral  port  with  the  ultimate  pur- 
pose of  transporting  them  by  land  to  a  prohibited  port,  there  is 
no  breach  of  blockade.  This  was  held  as  to  merchandise  shipped 
from  London  to  Matamoras.  Mexico,  close  to  the  borders  of  our 
Confederate  States,  even  thoug^i  the  goods  were  intended  to  be 
supplied  to  the  Texas  market  from  Matamoras,  so  long  as  this 
was  not  by  sea.  (The  Peterhoff,  5  Wall.  28.)  Nor  if  the  goods  are 
carried  to  the  blockaded  port  by  inland  canal  does  this  constitute  a 
breach.     (The  Ocean,  3  C.  Rob.  297.) 

If  some  vessels  are  allowed  to  pass  contrary  to  the  rule  of  uni- 
formity, others  are  warranted  in  treating  the  blockade  as  at  an 
end.     (Ill  Phillimore,  p.  486.) 

Where  a  blockade  is  commenced  de  facto  by  giving  notice  on 
the  spot  to  ships  arriving  from  a  distance,  vessels  seeking  to  enter 
are  entitled  to  notice  before  they  are  liable  for  the  attempted  breach. 
But  the  vessels  in  the  port  are  presumed  to  know  the  circumstances, 
and  are  entitled  to  no  such  notice.  Actual  knowledge  by  the  master 
binds  the  ship,  and  it  may  be  inferred  from  general  notoriety  of  the 
fact.  (Ill  Phillimore,  p.  494.)  And  notice  of  a  blockade  to  a  char- 
terer of  the  vessel  who  was  on  board  was  held  notice  to  the  vessel, 
(The  Adula,  176  U.  S.  361.) 

The  legal  presumption  which  arises  from  the  vessel  entering  a 
blockaded  port  is  that  it  was  for  the  purpose  of  delivering  her 
cargo.  And  this  is  not  wholly  rebutted  though  she  depart  without 
such  discharge.    (Ill  Phillimore,  p.  496.) 

If  a  ship  approach  a  port  blockaded  de  facto,  for  the  purpose  of 
inquiry,  this  may  be  entirely  justifiable.  But  she  may  not  anchor 
where  she  could  easily  break  the  blockade.  Such  an  act  raises  a 
presumption  de  jure  of  such  an  intent.  If  the  blockade  is  not  one 
merely  de  facto,  but  is  one  by  notification,  such  approach  is  wholly 
unjustifiable.     (Ill  Phillimore,  p.  497.)     Enquiry  by  ships  from  a 
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distance  may,  however,  be  justified.  During  the  French  war,  Lord 
Stowell  so  held  as  to  American  ships.  But  Phillimore  points  out 
that  with  the  improved  means  of  rapid  communication  this  principle 
must  be  limited  greatly.  (Ill  Phillimore,  p.  498.)  Such  inquiry  is 
never  held  legal  at  the  mouth  of  the  blockaded  waters,  or  if  made 
directly  from  the  ships  on  guard.  It  should  be  made  at  ports  on 
the  way  where  there  is  opportunity  to  get  information,  but  where 
there  is  no  opportunity  for  fraud.  (Ill  Phillimore,  p.  498;  The 
Betsey,  i  C.  Rob.  Adm.  R.  334.)  However,  the  innocence  of  the 
suspected  ship  has  sometimes  been  established  under  special  facts, 
even  when  the  enquiry  was  at  the  very  mouth  of  the  forbidden  port. 
(Ill  Phillimore,  p.  499;  The  Little  William,  i  Acton's  Rep.  151.) 

Phillimore  mentions  that  a  Dutch  ordinance  which  Bynkershoek 
approved,  declared  in  1630  that  vessels  bound  to  the  blockaded 
ports  of  Flanders  were  liable  to  confiscation,  though  found  at  a 
distance  from  those  ports,  unless  they  had  voluntarily  altered  the 
voyage  before  coming  in  sight  of  the  ports ;  that  the  English  courts 
hold  that  to  sail  for  a  blockaded  port,  knowing  it  to  be  such,  is  an 
attempt  at  a  breach,  no  matter  what  the  distance,  {The  Columbia, 
I  C.  Rob.  Adm.  Rep.  156) ;  that,  after  doubting  this,  the  United 
States  Courts  fully  concurred  in  this  in  The  Nereid,  9  Cranch  440, 
holding  further  that  if  the  ship,  through  stress  of  weather,  were 
driven  into  a  different  direction,  yet  her  hostile  intent  remains.  (Ill 
Phillimore,  p.  501.)  And  Walker,  page  524,  affirms  this  as  the 
Anglo-American  practice,  although  not  the  continental  'doctrine, 
since  that  requires  direct  notice  to  each  master  from  the  blockading 
vessels.  The  Anglo-American  doctrine  was  very  fully  re-affirmed 
in  The  Adula,  176  U.  S.  361,  in  1899,  and  it  was  intimated  that 
it  would  be  adhered  to  by  the  Federal  courts  until  it  was  modified 
by  Congress.  The  vessel  is  held  liable  from  the  moment  she  sails 
'  with  a  premeditated  intent  to  violate  the  blockade.  This  liability 
ccMitinues,  by  the  Anglo-American  rule,  during  the  entire  voyage, 
if  the  blockade  continues  so  long.  Many  continental  powers  of 
Europe  holds  otherwise,  and  that  a  blockade  runner,  upon  her  return 
voyage,  after  she  has  escaped  the  pursuit  of  the  blockading  squad- 
ron, is  no  longer  liable  for  the  breach.  (Walker's  International 
Law,  526.) 

There  may  be  a  breach  of  blockade  by  egress,  and  a  ship  coming 
from  a  blockaded  port  may  always  be  seized,  and  must  clearly  prove 
her  innocence.  But  egress  is  allowed  in  certain  cases.  A  ship  which 
has  entered  before  the  blockade  may  retire  in  ballast.  ( The  Juno,  2 
C.  Rob.  Adm.  Rep.  119;  III  Phillimore,  503.)  She  may  carry  a  cargo 
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loaded  before  blockade,  the  goods  being  actually  on  the  ship  or 
lighter  before  the  blockade.  If  the  vessel  is  not  stopped  in  her 
egress  by  the  blockading  squadron,  but  is  later  stopped  by 
a  vessel  not  on  blockading  duty,  she  has  been  discharged  on  the 
double  grounds  of  defects  of  the  blockade,  and  that  the  vessel 
stopping  her  had  no  such  duty.  {The  Christina  Margaretha,  6  C. 
Rob.  Adm.  Rep.  63;  III  Phillimore  504.) 

The  proclamation  announcing  a  blockade  now  commonly  names 
a  certain  time  allowed  ships  in  the  interdicted  ports  for  egress. 
Thus  in  the  blockades  in  the  war  of  the  Crimea,  France  and  Eng- 
land allowed  fifteen  days;  and  our  own  country  allowed  the  same 
time  in  her  blockade  of  the  Confederate  ports.  However,  in  her 
blockade  of  the  Cuban  ports,  she  doubled  the  time,  allowing  thirty 
days.  (Hall's  International  Law,  Section  262;  Am.  &  Eng.  Encyc. 
Law,  2nd  ed.  Vol.  16,  p.  182.) 

The  cargo  of  a  ship  guilty  of  breach  of  blockade, is  subject  to  con- 
fiscation, as  well  as  the  ship,  unless  the  cargo  does  not  belong 
to  the  owner  of  the  ship.  In  such  latter  case  the  cargo  is  not 
confiscated  unless  the  owner  was,  or  ought  to  have  been,  apprised 
of  the  blockade  when  he  shipped  the  goods,  or  unless  the  act  of  the 
master  binds  him.    (Ill  Phillimore  507.) 

An  interesting  and  humane  exception  has  been  recently  allowed 
by  our  own  highest  court  in  the  case  of  fishing  boats.  (See  The 
Paqiictte  Habana,  The  Lola,  175  U.  S.  677.)  After  holding  that 
the  works  of  jurists  and  commentators  on  the  subject  of  Interna- 
tional Law  are  resorted  to  by  judicial  tribunals  not  for  the  specu- 
lations of  their  authors  concerning  what  the  law  ought  to  be,  but  for 
trustworthy  evidence  of  what  the  law  really  is,  the  majority  of  the 
court  concludes  that  coast  fishing  vessels,  with  their  implements, 
appliances,  cargoes  and  crews,  when  unarmed  and  honestly  pursu- 
ing their  peaceful  calling  of  catching  and  bringing  in  fresh  fish, 
and  not  employed  for  a  warlike  purpose,  or  in  such  way  as  to  give 
aid  or  information  to, the  enemy,  are  exempt  from  capture  as  prize 
of  war,  by  the  general  consent  of  the  civilized  nations  of  the 
world,  and  independently  of  any  express  treaty  or  other  public 
act ;  that  prize  courts  administering  the  law  of  nations  are  bound  to 
take  notice  judicially  of  and  give  effect  to  this  rule.  That  a  vessel  of 
thirty-five  tons  burden,  with  a  crew  of  six  men,  with  a  catch  of  live 
fish  amounting  to  about  ten  thousand  pounds,  is  to  be  regarded  as 
engaged  in  the  coast  fishery,  and  not  in  a  commercial  venture,  and 
therefore  exempt  within  the  above  rule.  The  opinion  is  rendered 
by  Mr.  Justice  Gray,  and  evidences  his  customary  learning  and  re- 
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search,  exhausting  the  authorities  upon  the  subject.  Mr.  Chief 
Justice  Fuller  filed  a  brief  dissenting  opinion,  in  which  Justices  Har- 
lan and  McKenna  concurred,  but  the  array  of  authorities  offered  in 
support  of  the  dissent  seems  very  slight  and  inconclusive  as  con- 
trasted with  that  which  supports  the  opinion  of  the  court.  The  cases 
arose  in  connection  with  the  blockade  of  Havana  which  was  the 
port  where  these  vessels  sold  their  fish,  but  the  decisicMi  is  strictly 
as  to  the  law  of  prize  and  not  of  blockade. 

Even  after  the  period  for  the  withdrawal  of  neutral  private 
vessels,  at  any  time  during  the  blockade,  men-of-war  of  neutral 
nations  are,  as  a  matter  of  courtesy,  permitted  to  communicate  with 
the  blockaded  port,  and  to  maintain  a  correspondence  of  their  own  or 
other  neutral  powers,  with  their  respective  representatives.  (Walk- 
er's International  Law,  523.)  So  Mr.  Seward  instructed  Mr.  Webb, 
our  minister  to  Brazil  in  1868,  that  the  United  States  was  entitled 
under  the  law  of  nations  to  send  without  molestation  from  the  Bra- 
zilian blockading  squadron,  an  armed  cruiser  up  the  river  Parana  to 
Paraguay,  then  at  war  with  Brazil,  the  object  being  to  bring  home 
the  minister  of  the  United  States  at  Paraguay,  (3  Wharton's  Digest 
International  Law,  Section  361 ) ;  and  Mr.  Seward  notified  the  rep- 
resentative of  Prussia  in  186 1  with  reference  to  the  blockade  of  the 
southern  ports,  "That  armed  vessels  of  neutral  states  will  have  the 
right  to  enter  and  depart  from  the  interdicted  ports."  (3  Wharton's 
Digest  International  Law,  Sec.  361.)  This  right  must  not  be  the 
cover  of  any  illegitimate  dealings.  In  1863,  Mr.  M'Gee,  the  acting 
British  consul  at  Mobile,  placed  on  H.  M.  ship  Vesuvius  a  larg^ 
amount  of  money,  the  property  of  the  State  of  Alabama,  to  be  con- 
veyed to  Havana,  and  thence  to  London  for  the  payment  there  of 
interest  due  from  the  State  on  her  bonds  to  British  holders.  For 
this  irregularity,  Mr.  M'Gee  was  dismissed  from  the  British  service, 
and  Lord  Lyons  was  directed  to  apologize  to  the  United  States  for 
the  conduct  of  a  British  civil  servant  at  variance  with  the  duties  of 
an  agent  of  a  neutral  power.  (Walker's  International  Law,  523; 
Diplomatic  Correspondence  of  the  United  States,  1863,  p.  460.) 
The  right  of  foreign  ships  of  war,  as  above  indicated,  is  permissive, 
and  cannot  be  claimed  absolutely. 

Entry  into  the  interdicted  port  under  circumstances  of  unavoid- 
able necessity  will  be  excused,  but  in  the  case  of  merchantmen  it  is 
closely  scrutinized.     (Walker's  International  Law,  p.  523.) 

The  older  writers  approved  of  the  corporal  punishment  of  the 
blockade  runner.  (Grotius,  De  Jure  Belli  et  Pacis,  Vol.  3,  Ch.  i, 
Sec.  V;  Vattel,  Vol.  3,  p.  717;  Walker's  International  Law,  p.  525.) 
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The  passage  from  Grotius  relied  on  by  Walker  seems  the  following 
in  the  paraphrase  of  Dr.  Whewell:  "When  the  Romans  carried 
provisions  to  the  enemies  of  the  Carthagenians,  they  were  some- 
times taken  prisoners  by  the  Carthagenians,  and  then  given  up  by 
the  Carthagenians  to  the  Romans  being  demanded.  When  Deme- 
trius held  Attica,  with  an  army,  and  had  taken  Eleusis  and  Rham- 
nus  neighboring  towns,  intending  to  reduce  Athens  by  famine,  and 
when  a  ship  attempted  to  introduce  com  into  the  city  he  hung  the 
captain  and  the  pilot  of  the  ship,  and  thus  deterring  others,  became 
master  of  the  city."  This  is  now  wholly  obsolete,  and  a  confisca- 
tion of  the  ship,  and  by  the  rule  of  infection,  of  any  cargo  belong- 
ing to  the  ship  owner,  and  of  any  portion  of  the  cargo  belonging 
to  an  owner  cognizant  of  the  blockade,  or  who  makes  the  master 
his  agent,  is  the  sole  punishment.     (Walker's  International  Law, 

P-  525-) 

It  has  been  decided  that  a  violation  of  blockade  is  not  an  offense 
against  the  municipal  laws  of  England.  (Ill  Phillimore,  p.  515; 
The  Helen,  L.  R.  i  Adm.  &  Eccl.  i ;  Ex  parte  Chavasse  re  Graze- 
brook,  II  Jurist,  N.  S.  400.) 

The  recent  blockade  of  the  ports  of  Venezuela  by  the  naval 
forces  of  Great  Britain  and  Germany  was  at  first  assumed  an  in- 
stance of  a  pacific  blockade.  Later  incidents  in  the  investment  of 
those  ports  certainly  made  the  blockade  a  warlike  one,  and  Mr. 
Balfour,  prime  minister  of  Great  Britain,  admitted  in  the  House 
of  Commons  at  an  early  date  that  a  state  of  war  existed.  That  a 
blockade  may  be  pacific  seems  to  be  admitted.  One  of  the  most 
complete  discussions  of  pacific  blockade  is  found  in  Hall  on  Inter- 
national Law,  3rd  ed.  Sec.  121.  He  points  out  that  there  is  a  lia- 
bility of  strong  powers  to  exercise  this  right  against  weak  powers, 
but  that  it  must  not  be  forgotten  that  weak  countries  sometimes 
presume  upon  their  weakness,  and  that  the  possibility  of  taking 
measures  against  them  less  severe  than  war  may  be  as  much  to 
their  advantage  as  to  that  of  the  injured  powers.  He  collects,  in  a 
learned  note,  the  opinions  of  many  publicists  favoring  such  block- 
ades, provided  the  property  of  third  powers  is  not  affected,  and 
he  gives  the  Declaration  of  the  Institut  de  Droit  International, 
adopted  in  1887,  limiting  its  application  and  maintenance.  He 
points  out  that  in  the  nineteenth  century  such  blockades  were  not 
infrequent.  The  first  occurred  in  1827,  when  the  coast  of  Greece 
was  blockaded  by  England,  France  and  Russia,  although  these 
three  nations  professed  still  to  be  at  peace  with  Turkey.  The  Tagus 
was  blockaded  by  France  in  183 1 ;  New  Grenada  by  England  in 
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1836;  Mexico  by  France  in  1838;  La  Plata  by  France  in  1838-40, 
and  by  France  and  England  from  1845  ^^  i^'  ^^^  ^^^  Greek  ports 
by  England  in  1850.  That  subsequently  to  the  last  date  there  was 
no  fresh  instance  until  1884,  when  France  blockaded  a  part  of  the 
coast  of  Formosa,  and  finally,  in  1886,  Greece  was  blockaded  by 
Great  Britain,  Austria,  Germany,  Italy  and  Russia.  (See  Hall's 
International  Law,  p.  369,  3rd  ed. ;  Rivier's  Cours  de  Droit  de  Gens, 
p.  152.)  Hall  shows  that  these  blockades  have  been  variously  con- 
ducted. In  some  cases  ships  of  the  blockaded  power  and  of  third 
powers  were  alike  brought  in  for  condemnation,  as  in  the  blockade 
of  Mexico.  In  others  all  ships  were  sequestered,  to  be  restored  at 
the  termination  of  the  blockade.  In  the  later  blockades  of  this 
character,  ships  of  the  blockaded  power  only  were  sequestered. 
Under  the  French  blockade  of  Formosa,  the  right  to  capture  neu- 
tral vessels  and  to  condemn  them  was  claimed,  but  it  was  denied 
by  Lord  Granville. 

The  position  of  England  seems  to  have  been  misunderstood, 
and  M.  F.  de  Martens  in  his  Traiti  de  Droit  Int.  lii.  174,  makes  the 
extraordinary  allegation  that  England  confiscates  the  vessels  not 
only  of  the  blockaded  power,  but  of  neutrals  as  well.  Hall  says, 
"The  statement  is  totally  destitute  of  foundation."  (Hall's  Interna- 
tional Law,  Section  121.) 

Discussing  the  blockade  of  the  Venezuelan  ports.  Professor 
Theodore  S.  Woolsey,  in  the  Independent  for  December  18,  1902, 
while  pronouncing  the  blockade  pacific,  says  that  a  pacific  blockade 
is  a  contradiction  in  terms.  "Blockade  is  a  war  measure."  He 
shows  that  if  it  is  pacific  it  can  apply  only  to  Venezuelan  commerce, 
and  not  to  that  of  neutral  powers.  So  Rivier  lays  down  the  rule  as 
to  "B locus  paciUqu^':  "Les  navires  de  pavilion  Stronger  peuveni 
entrer  libremcnt  malgri  le  blocus.''  (Cours  de  Droit  Des  Gens,  p. 
152.) 

It  will  be  observed  that  a  formal  notice  of  this  blockade  was 
issued,  to  begin  upon  a  day  certain,  but  with  a  liberal  allowance 
of  days  of  grace  for  vessels  already  at  sea.  American  vessels  de- 
tained by  the  allied  ships,  as  appears  by  newspaper  report,  have  al- 
ready made  complaint  to  Secretary  Hay  for  illegal  interference  by 
the  blockading  cruisers. 

In  conclusion  it  may  be  observed  that  the  complete  harmony  of 
Great  Britain  and  the  United  States  in  all  decisions  concerning  the 
law  of  blockade,  together  with  the  widely  extended  possessions 
of  those  powers,  their  large  participation  in  maritime  trade,  and 
their  important  position  as  naval  powers,  tend  to  make  the  Anglo- 


3S0  YALE  LA  W  JO  URNAL. 

Amercan  practice  predominate  in  this  branch  of  International  Law. 
That  this  tendency  is  perhaps  strengthened  by  the  fact  that,  as  we 
have  seen,  the  greatest  blockade  known  to  history  was  maintained 
by  our  country  as  against  the  Confederacy  and  that  by  far  the 
most  important  blockade  since  then  was  the  blockade  maintained 
by  our  country  during  the  Spanish  war. 

The  experience  of  the  Civil  War  seemed  to  prove  that  steam  was 
a  more  efficient  agency  for  the  evasion  of  blockades  than  for  their 
maintenance,  and  that  it  was  therefore  "imwise  to  shackle  the  bel- 
ligerents with  too  severe  restrictions."  (Hall's  International  Law, 
Section  260.) 

The  decisions  arising  from  the  Spanish  war,  while  re-affirming 
many  well  establised  rules,  are  notable  particularly  for  the  refusal 
of  our  court  to  modify  our  rules  as  to  blockade  in  accordance  with 
those  stated  by  continental  writers  on  International  Law.  (See 
The  Adula,  176  U.  S.  361.)  For  the  re-affirmation  of  the  Anglo- 
American  rule  that  a  ship  sailing  with  intent  to  violate  a  blockade 
is  subject  to  capture  from  the  moment  she  leaves  port,  see  The 
Adula,  supra. 

For  the  decision  to  the  effect  that  a  blockade  may  be  maintained 
by  a  single  armed  cruiser,  where  her  powers  and  equipment  are  ade- 
quate to  effectively  protect  the  entrance  to  the  blockaded  harbor, 
see  The  OKnde  Rodrigues,  174  U.  S.  510.  This  is  not  wholly  new, 
but  the  discussion  as  considering  the  power  of  a  modem  cruiser  is 
highly  interesting. 

For  the  enlightened  and  humane  decision,  that  coast  fishing  ves- 
sels, with  their  supplies  and  crews,  when  unarmed  and  honestly  pur- 
suing their  peaceful  calling,  are  exempt  from  capture,  according 
to  the  rules  of  International  Law,  see  The  Paquette  Habana,  The 
Lola,  175  U.  S.  677.  It  is  believed  also  that  these  decisions  display 
a  disposition  to  somewhat  modify  the  harsher  rules  of  war,  and  to 
give  a  liberal  interpretation  both  to  facts  and  rules  of  law  for  the 
protection  of  commerce,  as  in  holding  that  the  forfeiture  of  a  vessel 
for  attempting  to  run  a  blockade  should  not  be  made  on  evidence 
consisting  of  suspicious  circumstances  merely.  {The  Newfound- 
land,  176  U.  S.  97;  and  see  The  Buena  Ventura  v,  U.  S.,  175  U.  S. 
384.)  This  enlightened  tendency  of  our  highest  courts  will  be  wel- 
comed by  all  students  of  International  Law,  which  is  so  essentially 
pacific  and  which  from  the  time  of  Grotius  has  so  steadily  and 
nobly  modified  the  asperities  of  war. 

It  is  too  early  to  say  what  decisions  may  be  rendered  necessary 
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by  the  course  pursued  by  Great  Britain  and  Germany  upon  the 
coast  of  Venezuela.  It  is  hoped  that  all  difficulties  there  are  now 
in  the  way  of  peaceful  adjustment.  The  right  of  blockade,  which 
Phillimore  called  "one  of  the  simplest  and  most  universal  opera- 
tions of  war  in  all  ages  and  civilized  countries/'  has  certainly  for 
two  generations  found  greater  exemplification  in  the  practice  and 
judicial  decisions  of  our  peace  loving  Republic  than  in  those  of  any 
other  country,  and  therefore  it  has  seemed  of  interest  to  submit  this 
brief  statement  of  the  general  principles  and  practices  governing 
the  exercise  of  the  right  with  especial  mention  of  the  modifications 
arising  from  our  late  war  with  Spain. 

Charles  Noble  Gregory, 
Dean's  Office,  College  of  Law,  State  University  of  Iowa. 
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EVIDENCE  OF  CHARACTER  IN  CIVIL  AND  CRIM- 
INAL  PROCEEDINGS. 


In  our  law,  the  word  character  has  no  single,  well  defined, 
technical  meaning.  Sometimes  it  means  actual  character,  disposi- 
tion, what  a  person  is,  and  sometimes  it  means  reputed  character, 
reputation,  community  opinion  as  to  character,  what  a  person  is 
supposed  to  be.  When  used  in  the  sense  of  nature  or  disposition, 
sometimes  it  means  the  entire  character,  the  "sum  of  the  inherited 
and  acquired  ethical  traits  which  gave  to  a  man  his  individuality," 
as  when  we  speak  of  good  or  bad  character  generally;  and  some- 
times it  means  a  single  trait  of  character,  as  when  we  speak  of  a 
person's  honesty,  chastity,  or  veracity.  Sometimes  it  has  reference 
to  moral  traits  or  qualities  and  sometimes  not. 

It  is  probably  true,  however,  that  in  law,  as  in  common  speech, 
the  word  character  usually  means  moral  character,  and  actual  char- 
acter, as  distinguished  from  reputation ;  though  from  the  fact  that 
reputation  is  in  law  the  chief  means  of  proving  character,  the 
words  character  and  reputation  are  frequently  but  improperly  used 
as  if  they  were  synonymous. 

Character  is  what  a  person  is,  reputation  is  what  the  community 
thinks  he  is;  but  evidence  of  the  general  reputation  of  a  person 
affords  the  basis  for  an  inference  as  to  the  actual  character;  for 
behind  a  good  reputation  usually  there  lies  a  good  character,  and 
behind  a  bad  reputation  a  bad  character. 

Evidence  of  character  is  admissible,  under  certain  limitations 
and  for  certain  purposes,  in  civil  as  well  as  in  criminal  proceedings ; 
and  it  is  the  object  of  this  article  to  state  briefly  some  of  the  pre- 
vailing rules  governing  its  admissibility,  and  incidentally  to  note 
some  of  the  variations  from  those  rules  prevailing  in  some  juris- 
dictions. 

The  character  sought  to  be  proved  may  be  that  of  a  party  to 
the  proceeding,  or  that  of  a  witness  therein,  or  that  of  a  person 
neither  a  witness  nor  a  party  to  the  proceeding. 

Again  character  may  be  offered  in  evidence  either  (i)  simply 
to  prove  its  existence  as  one  of  the  facts  in  the  case,  or  (2)  to  prove 
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its  existence  as  circumstantial  evidence  tending  to  prove  some  other 
fact  therein.  In  the  one  case,  character  is  a  disputed  fact  whose 
existence  may  be  proved  by  evidence,  but  which  is  neither  offered 
nor  used  as  evidence  of  any  other  fact;  while  in  the  other  case  it 
is  offered  and  used  as  evidence,  that  is  as  the  basis  of  an  inference 
to  some  other  facts  in  the  case. 

The  rules  relating  to  the  admissibility  of  character  evidence  may 
be  conveniently  considered  under  three  heads:  (I)  those  relating 
to  its  admissibility  to  prove  the  character  of  a  party  or  of  a  third 
person  as  one  of  the  facts  in  the  case;  (II)  those  relating  to  its 
admissibility  to  prove  the  character  of  a  party  or  of  a  third  person  as 
circumstantial  evidence  in  the  case;  and  (III)  those  relating  to  its 
admissibility  to  prove  the  character  of  a  witness. 

I. 

Cases  where  character  may  be  proved  as  one  of  the  facts  in  issue 
will  be  first  considered,  and  these  are  almost  without  exception, 
civil  cases.  Just  when,  in  civil  cases,  the  character  of  a  party  is 
said  to  be  "in  issue"  is  determined  by  precedent  rather  than  by 
principle. 

At  common  law  the  character  of  the  parties  was  held  not  to  be 
in  issue  in  actions  upon  contract,  and  in  most  actions  of  tort,  such 
as  trespass  to  land  or  goods,  assault  and  battery,  actions  for  negli- 
gence, and  some  others;  and  this  rule  prevailed  even  in  civil  cases 
charging  crime  or  conduct  grossly  indecent  or  immoral;  so  that 
the  general  rule  in  civil  cases  was  that  the  character  of  the  parties 
is  not  in  issue,  and  consequently  evidence  of  it  cannot  be  given. 
"Putting  character  in  issue  is  a  technical  expression,  which  does 
not  mean  simply  that  the  character  may  be  affected  by  the  result, 
but  that  it  is  of  peculiar  importance  in  the  suit  itself,  as  the  character 
of  the  plaintiff  in  an  action  of  slander,  or  that  of  a  woman  in  an 
action  upon  the  case  for  seduction."* 

Certain  actions,  however,  were  held  at  common  law  to  put  the 
character  of  one  or  both  of  the  parties  "in  issue"  for  certain  pur- 
poses, and  in  such  actions  the  character  of  such  party  might  be 
proved  as  one  of  the  facts  in  the  case.  The  principal  actions  of 
this  kind  were  actions  of  slander  and  libel,  breach  of  promise  of 
marriage,  malicious  prosecution  and  seduction. 

In  actions  of  slander  and  libel  various  questions  have  arisen 
with  respect  to  the  admissibility  of  evidence  of  character.     The 

*  Potter  V.  Sicler,  23  Pa.  St.  424. 
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character  of  the  defendant  in  such  cases  is  not  generally  r^;arded 
as  being  in  issue.  It  has  been  held,  however,  that  the  defendant 
could  prove  his  own  bad  character  in  mitigation  of  damages  ;'^ 
but  the  widely  prevailing  rule  probably  is  that  he  can  not.* 

Whether  the  plaintiff  in  this  class  of  cases  can  give  evidence 
of  his  own  good  character  in  the  first  instance,  "not  to  sustain  it 
from  attack  but  to  prove  its  excellence,"  is  a  questicxi  upon  which 
the  courts  have  differed.  The  prevailing  rule,  founded  upon  the 
fact  that  good  character,  in  the  absence  of  anything  to  the  contrary, 
is  taken  for  granted,  is  that  he  can  not. 

Evidence  of  the  plaintiff's  bad  character  is  admissible  in  miti- 
gation of  damages  on  the  ground  that  ''a  reputation  already  dam- 
aged in  the  very  point  in  controversy  is  not  so  valuable  commercially 
speaking  as  a  reputation  which  is  unspotted."*  But  whether  such 
evidence  is  admissible  under  the  general  issue  alone,  or  whether 
bad  character  must  be  expressly  pleaded  in  mitigation,  are  questions 
upon  which  the  decisions  have  not  been  quite  harmonious.  The 
widely  prevailing  rule  is  that  it  need  not  be  expressly  pleaded. 
After  evidence  of  the  plaintiff's  bad  character  has  been  given,  the 
plaintiff  may  of  course  give  evidence  of  good  character  as  bearing 
upon  the  question  of  damages. 

Whether  the  defendant,  in  mitigation  of  damages,  may  show 
the  plaintiff's  general  bad  character,  or  only  his  bad  character  in 
respect  to  the  trait  involved  in  the  defamation,  or  may  show  both, 
are  questions  upon  which  the  courts  are  not  quite  agreed.  Upon 
principle  it  would  seem  that  he  should  be  permitted  to  do  both,  but 
it  can  hardly  be  said  that  this  is  the  prevailing  rule.  It  is,  however, 
well  settled  in  this  class  of  cases  that  good  or  bad  character,  whether 
general  or  in  respect  to  some  trait  involved,  can  only  be  shown  by 
evidence  of  general  reputation,  and  not  by  evidence  of  specific  acts.* 

In  actions  of  breach  of  promise  of  marriage  the  character  of  the 
plaintiff  is  generally  held  to  be  put  in  issue,  at  least  for  certain 
purposes.  Such  an  action  impliedly  asserts  that  the  character  of 
the  plaintiff  is  good,  and  harm  to  it  is  recognized  as  one  of  the 
elements  of  damages  therein.  The  plaintiff's  want  of  chastity  is, 
under  certain  circumstances,  a  defense  to  the  action.  It  may,  as 
a  defense,  be  shown  not  only  by  general  unchaste  reputation,  but 

^  Gates  V.  Meredith,  7  Ind.  440. 

2  Hastings  v.  Stetson,  130  Mass.  76. 

•Drown  v.  Allen,  91  Pa.  St.  393. 

*In  support  of  these  statements  with  respect  to  defamation  cases,  see 
I  Greenleaf  s  Evidence,  16  ed.,  sec.  I4d  and  cases  cited,  and  also  18  Am.  ft 
Eng.  Enc.  of  Law,  pp.  1099-1101. 
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also  by  evidence  of  unchaste  acts  and  conduct.  In  such  a  defense 
unchaste  character  clearly  means  actual  character  rather  than  re- 
puted character.  When  under  such  a  defense  evidence  has  been 
given  of  plaintiff's  bad  character  for  chastity,  in  either  or  both 
of  the  ways  above  mentioned,  the  plaintiff  may,  of  course,  give 
evidence  to  contradict  the  evidence  as  to  particular  acts  or  conduct, 
and  also  give  evidence  of  general  chaste  reputation.  The  defendant 
may  also,  in  mitigation  of  damages,  show  the  bad  character  of  the 
plaintiff  for  chastity,  and  his  or  her  general  bad  moral  character 
by  reputation  evidence,  and  then  the  plaintiff  may  rebut  this  by 
similar  evidence  of  good  reputation  for  chastity,  and  for  good 
moral  character. 

Whether  in  actions  of  this  kind  the  plaintiff  can  give  evidence 
of  good  character  before  it  has  been  attacked  in  evidence  is  a 
question  upon  which  the  decisions  are  not  in  entire  harmony.  On 
principle,  as  good  character  is  generally  assumed  in  the  absence 
of  anjrthing  to  the  contrary,  it  would  seem  that  before  it  is  attacked 
in  some  way,  evidence  in  support  of  it  should  be  excluded.* 

In  actions  for  malicious  prosecution,  harm  to  the  plaintiff's 
character  is  usually  one  of  the  elements  of  damages  involved  in 
the  case.  Where  this  is  so  the  character  of  the  plaintiff  is  held  to 
be  put  in  issue,  and  the  defendant  may  give  evidence  of  the  plain- 
tiff's general  bad  character,  in  mitigation  of  damages,  while  the 
plaintiff,  in  rebuttal,  may  of  course  give  evidence  of  his  general 
good  character.  Such  evidence  of  good  or  bad  character,  is  confined 
to  evidence  of  general  reputation.* 

In  civil  actions  for  seduction  at  common  law  by  the  father  or 
master  the  character  of  the  woman  for  chastity  is  held  to  be  in  issue ; 
and  this  is  true  also  in  actions  of  this  kind  brought  under  statutes 
in  many  of  the  States  either  by  the  woman  or  her  parent  or  master ; 
indeed  it  is  true  generally  in  civil  actions  involving  offenses  against 
chastity.  In  all  such  actions  where  damages  are  claimed  on  account 
of  injury  to  character,  the  bad  character  of  the  woman  previous  to 
the  seduction  may  be  shown  in  mitigation  of  damages;  and  such 
character  may  be  shown  not  only  by  evidence  of  general  reputation 
but  also  by  evidence  of  particular  acts  and  conduct  showing  a  want 
of  chastity.  In  the  civil  action  for  criminal  conversation  also,  the 
character  of  the  woman,  and  that  of  the  husband,  are  regarded  as 
being  "in  issue"  under  certain  circumstances  and  for  certain 
purposes. 

*Upon  character  evidence  in  this  class  of  cases  see  5  Cyc.  p.  997. 
*See  cases  cited  in  19  Am.  &  Eng.  Enc.  of  Law,  p.  699. 
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In  all  of  the  foregoing  classes  of  cases  where  character  is  held, 
in  effect,  to  be  one  of  the  facts  to  be  proved  in  the  case,  its  existence 
may  be  proved,  not  as  tending  to  prove  some  other  fact  in  the  case, 
but  simply  as  one  of  the  facts  involved  in  the  issue.  It  is  not 
regarded  as  an  evidential  fact  nor  used  as  such. 

II. 

The  cases  where  character  is  admitted  as  an  evidential  fact,  and 
the  rules  relating  thereto,  are  next  to  be  considered.  In  this  class 
of  cases  character  is  regarded  as  circumstantial  evidence  tending 
to  prove  some  other  fact.  "That  a  human  being  has  a  moral  dis- 
position or  character  of  a  certain  sort  is  of  more  or  less  probative 
value  in  indicating  the  likelihood  of  his  doing  or  not  doing  an  act 
of  a  related  sort;  for  example,  a  disposition  as  to  violence  throws 
light  upon  the  probability  of  a  violent  killing,  and  a  disposition  as  to 
honesty  on  the  probability  of  committing  a  fraud.*'* 

Again  the  character  of  a  person  may  afford  a  fair  basis  for  an 
inference  as  to  some  fact  other  than  the  conduct  or  acts  of  that 
person;  as  for  example  in  actions  for  malicious  prosecution  the 
character  of  the  plaintiff  may  have  a  bearing  upon  the  knowledge 
or  belief  of  the  defendant  that  reasonable  grounds  existed  for  in- 
stituting the  prosecution. 

Evidence  of  character  for  purposes  like  the  foregoing  is  admitted 
in  both  civil  and  criminal  cases,  but  the  civil  cases  in  which  it  is 
admissible  are  comparatively  few  and  they  will  be  first  considered. 
The  general  rule  in  civil  cases  is  that  the  character  of  the  parties 
is  not  admissible  as  evidence  tending  to  prove  their  acts  or  conduct. 
"Because  of  the  usual  slight  probative  value  of  a  party's  character, 
and  of  its  confusion  of  issues  to  little  purpose,  and  for  other  reasons 
variously  stated  by  different  judges  and  not  easy  to  disentangle  or 
define,  it  has  come  to  be  generally  accepted  that  the  character  of 
a  party  in  a  civil  cause  cannot  be  looked  to  as  evidence  that  he  did 
or  did  not  do  an  act  charged.'" 

Such  evidence  in  civil  cases  is  excluded,  not  only  in  cases  where 
it  has  little  or  no  probative  force,  as  in  actions  upon  contract,  but 
also  in  actions  where,  if  admitted,  it  might  have  considerable  pro- 
bative force,  as  in  actions  charging  adultery  or  gross  indecency  or 
flagrant  immorality.  Thus  in  a  civil  action  for  divorce  charging 
adultery  against  a  wife,  evidence  of  her  good  character  was  held 

*  Prof.  Wigmore  in  Greenleaf's  Evidence,  i6  ed.,  vol.  i,  p.  38. 
'  Prof.  Wigmore  in  Greenleaf  s  Evidence,  16  ed.,  sec.  14b  (4) . 
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to  be  inadmissible/  although  if  she  had  been  prosecuted  criminally 
for  the  adultery,  evidence  of  her  good  character  would  have  been 
admissible.  In  cases  like  this  the  rule  that  admits  character  as 
evidence  to  prove  or  disprove  adultery  in  the  criminal  proceeding, 
and  shuts  it  out  when  offered  for  the  same  purpose  in  the  civil 
proceeding  seems  to  be  illogical  and  inconsistent,  but  it  is  the  widely 
prevailing  rule.* 

While  the  weight  of  authority  is  still  decidedly  against  the  ad- 
missibility of  character  as  evidence  of  conduct  in  civil  cases,  yet  in 
civil  actions  charging  crime  or  gross  immoralit>',  some  courts  have 
admitted  evidence  of  this  kind;  and  possibly  there  is  a  tendency 
in  many  courts  to  admit  such  evidence  in  that  class  of  cases.  In 
civil  cases  then  the  general  rule  is  that  the  character  of  the  parties, 
as  an  evidential  fact,  is  excluded. 

There  are,  however,  a  few  instances  in  which  character  as  an 
evidential  fact  is  admissible  in  civil  cases,  and  some  of  these  will 
now  be  briefly  considered.  In  actions  for  malicious  prosecution 
the  defendant  may  g^ve  evidence  of  the  general  bad  character  of 
the  plaintiff,  if  known  to  the  defendant  before  he  instituted  the 
prosecution,  as  bearing  upcxi  the  reascxiableness  of  the  defendant's 
conduct  in  instituting  such  prosecution.  "It  would  certainly  require 
less  stringent  proof  to  make  out  probable  cause  for  prosecuting  a 
man  of  general  bad  character  for  larceny,  than  one  who  maintained 
a  good  character,  and  followed  an  occupation  for  a  livelihood 
altogether  lawful."* 

On  the  other  hand  the  defendant  may  in  such  cases  prove  his 
general  good  character  known  to  the  defendant  to  establish  plaintiff's 
claim  that  there  was  no  probable  cause  for  the  prosecution.  "To 
prove  that  the  attack  was  made  without  probable  cause,  we  think 
he  should  be  permitted  to  show  his  good  reputation  known  to  the 
defendant  when  the  prosecution  was  commenced."*  The  courts 
are  generally  agreed  as  to  this  matter.  The  only  evidence  of  char- 
acter admissible  in  such  cases  is  good  or  bad  general  reputation. 

In  actions  against  a  master  for  employing  or  retaining  in  his 
employment,  an  incompetent  servant,  the  plaintiff  may  prove  the 
general  character  of  the  servant  for  incompetency,  as  evidence  bear- 

*  Humphrey  v.  Humphrey,  7  G)nn.  116. 

*The  early  case  of  Ruan  v.  Perry,  3  Caines  (N.  Y.)  120,  held  that  in 
actions  of  tort  charging  gross  depravity  and  fraud  evidence  of  defendant's 
good  character  was  admissible;  but  that  case  was  overruled  in  Gough  v.  St. 
John,  16  Wend.  647,  and  has  been  generally  disregarded. 

'Martin  v.  Hardesty,  27  Ala.  458. 

^Mclntire  v.  Levering,  148  Mass.  546. 
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ing  upon  the  knowledge  of  the  master  of  such  incompetency.  In 
such  cases  the  only  evidence  admissible  is  usually  that  of  general 
reputation,  and  it  is  used  as  the  basis  of  an  inference  as  to  the 
master's  knowledge/  In  some  States  the  master  is  held  liable  in 
such  cases  if  he  had  the  means  of  knowing  and  ought  to  have  known 
of  the  incompetency.*  Some  courts,  in  a  certain  class  of  cases 
involving  the  issue  of  negligence,  admit  evidence  of  the  person's 
character  for  carelessness  or  prudence  whose  conduct  is  in  questi(Hi, 
as  bearing  upon  the  question  whether  he  was  negligent  or  not ;  but 
the  widely  prevailing  rule  excludes  such  evidence.* 

There  are  a  few  other  civil  cases  where  character  is  admissible 
as  circumstantial  evidence  of  some  other  fact  in  the  case,  but  the 
above  are  the  principal  instances  of  this  kind. 

Character  as  circumstantial  evidence  of  acts  or  conduct  is  much 
more  freely  admitted  in  criminal  than  in  civil  cases.  "Formerly 
evidence  of  the  defendant's  good  character  in  criminal  proceedings, 
was  admitted  in  capital  cases  only,  and  that  in  favorem  vitae;  but 
such  evidence  is  now  admitted  in  all  cases  where  the  character  of 
the  defendant  is  in  jeopardy."* 

It  is  now  well  settled  that  the  accused,  in  substantially  all  crim- 
inal prosecutions,  may  give  evidence  of  his  good  character  in  proof 
of  his  innocence ;  and  that  when  he  has  done  so,  and  not  until  then 
the  State  may  give  evidence  of  his  bad  character;  If  the  accused 
fails  to  offer  evidence  of  his  good  character  no  presumption  arises 
that  he  is  guilty  of  the  offense  charged,  or  that  he  is  of  bad  char- 
acter. • 

Formerly  it  was  quite  generally  held  that  such  evidence  on  the 
part  of  the  accused  would  be  of  little  or  no  avail  to  him  save  in 
doubtful  cases,*  but  the  widely  prevailing  rule  to-day  is  that  such 
evidence  is  admissible  and  is  a  fact  to  be  considered  in  all  cases  in 
favor  of  the  accused.^ 

The  good  or  bad  character  of  the  accused  in  such  cases,  can  be 

^See  cases  in  note  upon  this  point  in  25  L.  R.  A.  710. 
'Monahan  v.  Worcester,  150  Mass.  439. 

*See  cases  cited  by  Prof.  Wigmore  in  i  Greenleaf,  Evidence,  16  ed., 
p.  41. 

*  Starkie  on  Evidence,  2  ed.,  vol.  2,  p.  31$. 
•People  V.  Evans,  72  Mich.  367. 

•  Commonwealth  v.  Webster,  5  Cush.  295 ;  McDaniel  v.  State,  8  Sm.  & 
M.  401;  Schaller  v.  State,  14  Mo.  502. 

^Harrington  v.  State,  19  Ohio  St.  264;  Harmey  v.  Commonwealth,  116 
Pa.  St.  322;  Commonwealth  v.  Leonard,  140  Mass.  473;  People  v.  Garbutt, 
17  Mich.  9. 
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proved  only  by  evidence  of  general  reputation,  and  not  by  evidence 
of  particular  acts  or  conduct.  Evidence  of  good  character,  in 
criminal  as  in  civil  cases,  may  be  n^^tive  in  its  nature,  for  the  best 
character  is  often  the  least  talked  about.  ^  The  accused  may  not 
only  offer  evidence  of  general  good  character,  he  may  also  offer 
evidence  of  specific  traits  of  character;  but  such  traits  can  only  be 
proved  by  evidence  of  general  reputation.  The  specific  trait,  offered 
to  be  proved,  however,  must  correspond  with  the  trait  involved  in 
the  offense  charged,  or  it  will  be  inadmissible  because  irrelevant. 
Thus  in  a  prosecution  for  homicide  the  accused  was  permitted  to 
give  evidence  of  his  general  reputation  "for  peace  and  quietude"  ;* 
while  in  a  prosecution  for  assault  and  battery  evidence  of  his 
reputation  for  veracity  was  excluded  as  irrelevant.' 

The  accused,  of  course,  may  become  a  witness  in  the  case  on 
his  own  behalf,  and  when  he  does  so,  his  character  as  witness  may 
be  attacked  and  defended  in  the  same  way  that  the  character  of 
any  witness  may  be  impeached  or  supported ;  but  this  will  be  con- 
sidered later.  The  character  of  third  persons,  neither  parties  nor 
witnesses,  is  sometimes  admissible  in  criminal  cases,  as  circum- 
stantial evidence,  of  acts  or  conduct.  The  principal  instances  of 
this  kind  are  the  following. 

In  prosecutions' for  rape  the  question  of  consent  on  the  part 
of  the  woman  is  usually  an  important  one;  and  evidence  of  her 
character  for  chastity  is  admissible  as  bearing  upon  the  probability 
of  OMisent.^  The  courts  in  this  country  seem  to  be  agreed  that 
in  a  prosecution  for  rape  or  an  attempt  to  ravish,  the  woman's  bad 
character  for  chastity  may  be  shown  by  witnesses,  and  also  that  if 
she  becomes  a  witness  she  may  be  examined  as  to  her  previous 
connection  with  the  prisoner;  but  they  disagree  as  to  whether  acts 
of  connection  with  other  men  may  be  shown,  and  if  so  by  what 
kind  of  evidence.  The  same  agreement  and  disagreement  measur- 
ably exists  in  actions  for  seduction.  '  In  a  prosecution  for  carnal 
knowledge  of  a  girl  under  sixteen  and  "therefore  chaste,"  the  girl's 
character  for  chastity  must  be  proved  by  the  State.*  In  an  indict- 
ment for  an  indecent  assault  the  accused  may  show  that  the  reputa- 
tion of  the  woman  for  chastity  is  bad.^ 

*Rcg.  V.  Gary,  lo  Cox.  C.  C.  25;  Husscy  v.  State,  87  Ala.  121;  State  v. 
Lee,  22  Minn.  407. 

»Sute  V.  Stcrrett,  68  Iowa  76. 
>  Morgan  v.  Sute,  88  Ala.  223. 

*  State  v.  Foreshore,  43  N.  H.  89;  Regina  v.  Ryan,  2  Cox  Cr.  C.  115. 

*  See  Chase's  Stephen's  Digest,  article  134,  and  cases  cited  in  note  2. 

*  People  V.  Mills,  94  Mich.  630. 
^Commonwealth  v.  Kendall,  113  Mass.  210. 
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In  prosecutions  for  homicide  where  the  accused  claims  that  the 
killing  was  in  self-defence,  and  the  question  arises  whether  the 
deceased  was  the  aggressor,  the  character  of  the  deceased  for  vio- 
lence and  turbulence,  is  held  to  be  admissible,  as  circumstantial 
evidence  bearing  upon  that  question.  In  this  class  of  cases  it  is 
of  no  consequence  whether  the  accused  at  the  time  had  knowledge 
of  the  character  of  the  deceased  or  not. 

In  this  class  of  cases  also,  when  the  question  arises  whether 
the  accused  in  what  he  did  acted  in  reasonable  apprehension  of  an 
attack,  evidence  of  the  character  of  the  deceased  as  a  man  of  violence, 
if  known  to  the  accused  at  the  time,  is  admissible  as  circumstantial 
evidence  bearing  upon  the  question  of  reasonable  apprehension. 
These  last  two  rules  are  of  comparatively  recent  origin,  and  are  by 
no  means  universally  adopted,  and  the  courts  that  have  already 
adopted  them  are  not  fully  agreed  as  to  the  conditions  and  limita- 
tions under  which  the  evidence  should  be  admitted.' 


III. 

There  remains  to  be  considered  very  briefly  the  rules  relating 
to  the  admissibility  of  character  as  evidence  bearing  upon  the  cred- 
ibility of  a  witness.  The  trait  of  character  sought  for  in  a  witness 
is  truthfulness,  veracity,  disposition  to  tell  the  truth,  at  the  time 
of  testifjring. 

The  existence  of  this  trait  is  assumed  or  taken  for  granted  to 
begin  with;  and  until  the  veracity  of  the  witness  is  attacked  in 
some  way,  evidence  of  his  good  character  for  veracity  will  not  be 
received.  This  is  the  widely  prevailing  rule,  but  a  few  courts 
have  made  an  exception  to  it  in  cases  where  the  witness  is  in  tne 
situation  of  a  stranger;*  but  in  such  cases  the  evidence  is  confined 
to  evidence  of  veracity,  and  evidence  of  general  good  character  is 
not  admissible .'  When  the  character  of  a  witness  has  been  assailed 
by  the  opposite  party,  evidence  of  his  good  character  may  of  course 
be  given  in  rebuttal. 

A  mere  conflict  of  testimony,  however,  is  not  such  an  assault 
upon  the  veracity  of  a  witness  as  will  justify  the  admission  of 
evidence  in  support  of  veracity;  nor  will  a  mere  attack  upon  the 
veracity  of  a  witness  by  counsel  in  argument,  be  ground  for  the 

*For  a  good  account  of  these  two  rules  see  Greenleaf  on  Evidence,  i6 
ed.,  vol.  I,  pp.  41,  43,  and  cases  there  cited. 

'Rogers  v.  Moore,  10  Conn.  12;  Merriam  v.  R.  R.  Co.,  20  Conn.  345; 
Crook  v.  State,  27  Texas  198. 

'Merriam  v.  R.  R.  Co.,  20  Conn.  345. 


EVIDENCE  OF  CHARACTER.  361 

admission  of  evidence  in  support  of  the  character  of  the  witness  * 

Upon  the  question  whether  impeaching  and  supporting  evidence 
must  be  confined  to  evidence  affecting  veracity  alone,  or  whether  it 
may  include  evidence  of  general  good  or  bad  moral  character,  the 
courts  are  not  at  all  agreed.  "The  fundamental  trait  desirable  in 
a  witness  is  the  disposition  to  tell  the  truth,  and  hence  the  trait  of 
character  that  should  naturally  be  shown  in  impeaching  him  is  his 
bad  character  for  veracity.  But  there  has  always  been  more  or  less 
support  for  the  use  of  bad  general  character,  i.  e.  the  man  as  a 
whole,  not  specifically  the  trait  of  veracity — ^as  necessarily  involving 
an  impairment  of  veracity.  This  was  the  original  English  doctrine ; 
but  it  was  replaced  in  the  early  1800s  by  the  first  mentioned  princi- 
ple, with  the  exception  that  the  witness  is  allowed  to  base  his  state- 
ment as  to  the  other's  veracity,  upon  his  knowledge  of  the  other's 
general  character.  In  this  country  the  better  doctrine  that  the 
trait  of  veracity  only  could  be  considered  was  early  introduced ;  and 
this  is  the  rule  in  the  great  majority  of  jurisdictions."'  In  a  great 
many  States,  however,  evidence  of  general  bad  character  is  ad- 
missible to  impeach  a  witness. 

Whether  the  evidence  offered  to  impeach  or  support  the  char- 
acter of  a  witness  is  that  of  character  for  veracity  alone,  or  that  of 
general  moral  character,  the  object  is  one  and  the  same,  namely,  to 
ascertain  the  character  of  the  witness  for  truth.  Speaking  gen- 
erally such  evidence  either  of  the  trait  veracity,  or  of  general  moral 
character  is  confined  to  evidence  of  reputation. 

There  is,  however,  one  well-known  exception  to  this  rule  in 
case  the  witness  has  been  convicted  of  crime.  In  such  case  the 
conviction  may  generally  be  shown  to  affect  the  credibility  of  the 
witness.  This  is  generally  provided  for  by  statute.  As  to  whether 
such  conviction  can  be  proved  only  by  the  production  of  the  record, 
or  whether  it  may  be  proved  by  questioning  the  witness  and  his 
admissions,  the  courts  are  not  agreed,  nor  are  they  agreed  as  to 
the  crimes  that  may  thus  be  used  to  affect  the  credibility  of  a  wit- 
ness.' Quite  frequently  the  statute  removing  conviction  of  crime 
as  a  ground  of  incompetency  determines  the  kind  of  crime  that 
may  be  used  to  affect  credibility. 

So,  too,  the  courts  are  not  agreed  upon  the  form  of  question 

*Tcdcns  V.  Schumers,  112  111.  263.  "Where  witnesses  contradict  each 
other,  the  character  of  the  one  is  as  much  impeached  as  that  of  the  other." 
People  V.  Bush,  65  Cal.  129. 

•Prof.  Wigmore  in  i  Greenleaf  on  Evidence,  16  ed.,  sec.  461a.  See 
also  the  cases  cited  there  by  him. 

•  State  V.  Randolph,  24  Conn.  362 ;  Card  v.  Foot,  57  Conn.  437. 
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that  may  be  put  to  the  impeaching  or  sustaining  witness.  It  is 
generally  agreed  that  such  witness  may  be  asked  whether  he  knows 
the  reputation  of  the  witness  whose  veracity  is  in  question  and 
whether  it  is  good  or  bad ;  and  the  dispute  is  as  to  whether  he  may 
further  be  asked  "From  what  you  know  of  the  reputation  or  char- 
acter of  the  witness  would  you  believe  him  under  oath  ?"  Perhaps 
the  preponderating  weight  of  authority  is  in  favor  of  permitting 
such  question.' 

With  the  single  exception  of  convictions  for  crime  the  courts 
are  generally  agreed  that  general  reputation  in  cases  of  impeachment 
cannot  be  established  by  proof  of  specific  acts,  whether  brought  out 
upon  the  direct  or  upon  the  cross-examination.  As  a  general  rule, 
with  but  few  exceptions,  reputation  evidence  must  be  confined  to 
evidence  of  reputation  as  to  veracity  or  general  moral  character, 
and  cannot  extend  to  proof  of  specific  traits  other  than  veracity.  A 
few  courts  have  held  that  a  woman's  character  for  veracity  might 
be  impeached  by  proof  of  her  bad  reputation  for  chastity*  But 
the  widely  prevailing  rule  is  the  other  way. 

Evidence  of  reputation  in  cases  of  this  kind  should  have  refer- 
ence to  the  character  of  the  witness  at  or  near  the  time  when  his 
testimony  is  given,  and  should  be  confined  to  the  neighborhood 
where  he  resides  and  is  known,  and  the  impeaching  or  sustaining 
witness  should  of  course  be  ordinarily  from  that  iieighborhood,  and 
be  able  to  speak  to  a  reputation  existing  ante  litam  motam;  but  the 
settlement  of  questions  in  regard  to  these  and  many  other  matters 
of  a  like  nature,  is  usually  left  largely  to  the  discretion  of  the  trial 
court.  When  a  witness  has  testified  to  the  bad  reputation  of  another, 
he  may  be  asked,  on  cross-examination,  to  name  the  persons  whom 
he  has  heard  speak  of  the  reputation  and  what  they  said  about  it. 

A  party  to  a  civil  action,  or  the  accused  in  a  criminal  case,  may 
become  a  witness  in  such  action  or  case,  and  when  he  does  so,  of 
course  his  character  as  witness  may  be  impeached  or  sustained 
substantially  like  that  of  any  other  witness.  By  taking  the  stand 
in  his  own  behalf,  the  accused,  in  most  of  the  States,  is  held  to 
bring  himself  within  all  the  rules  applicable  to  other  witnesses; 
and  he  may  be  shown  not  only  to  have  a  bad  reputation  for  veracity, 
but  in  many  States,  to  have  a  general  bad  moral  character.    This 

^For  the  differences  in  practice  as  to  this  point  see  Prof.  Wigmore's 
statement  in  i  Greenleaf  on  Evidence,  i6  ed.,  sec.  461c,  and  cases  there  cited. 

•  State  V.  Shields,  13  Mo.  236;  R.  R.  v.  Anthony,  43  Ind.  183;  Birming- 
ham Ry.  V.  Hale,  90  Ala.  8. 
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matter  is  in  many  of  the  States  regulated  to  some  extent  by  statute.  ^ 

As  a  witness  the  accused  may  be  impeached  by  reputation  evi- 
dence of  character,  by  cross-examination  as  to  character,  by  proof 
of  conviction  of  crime,  and  in  any  of  the  ways  that  a  witness  may 
be  impeached.  He  is,  however,  not  obliged  to  answer  incriminating 
questions  except  to  the  extent  that  he  has  waived  his  privilege  to 
refuse  to  answer  such  questions.  To  what  extent  the  accused,  by 
taking  the  stand  in  his  own  behalf,  waives  his  privilege,  is  a  question 
about  which  the  courts  are  not  agreed. 

In  the  case  of  an  accused  person,  however,  the  good  or  bad 
character  proved  in  favor  of  or  against  him  as  a  witness  cannot  be 
used  as  the  basis  of  an  inference  of  his  guilt  or  innocence  of  the 
crime  charged  against  him.  It  cannot  be  used  to  prove  that  he  did 
or  did  not  do  the  act,  but  only  to  shake  his  credit  as  a  witness ;  and 
a  refusal  to  charge  to  this  effect  is  error.' 

The  foregoing  rules  relating  to  the  admissibility  of  character 
evidence  to  impeach  or  support  the  veracity  of  witnesses  are  the 
principal  rules  on  that  subject. 

The  rules  relating  to  the  admissibility  of  evidence  of  character, 
whether  as  a  fact  in  issue,  as  an  evidential  fact,  or  as  a  mode  of 
impeaching  or  supporting  the  veracity  of  a  witness,  are  but  a  small 
part  of  the  law  of  evidence;  and  this  cursory  survey  of  that  part, 
while  it  discloses  a  substantial  agreement  in  the  decisions  as  to 
many  of  the  principal  rules,  also  shows  that  there  appears  to  be 
altogether  too  many  rules  about  which  the  courts  are  not  agreed, 
and  a  much  greater  want  of  harmony,  than  is  at  all  necessary  or 
desirable  in  a  matter  of  this  kind. 

Perhaps  this  lack  of  harmony  is  in  some  instances,  more  apparent 
than  real,  but  its  existence  in  regard  to  many  rules  is  too  real  to  be 
doubted,  and  too  great  not  to  be  regretted. 

David  Torrance. 

^For  the  cases  bearing  upon  this  matter  see  note  to  People  v.  Tice, 
15  L.  R.  A.  609. 

« Sute  v.  Broderick,  61  Vt.  421. 
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THE  FIRST  BOOK  IN  ENGLISH  ON  THE  LAW  OF 
INCORPORATION. 


{Continued from  March  issue,) 

It  is  instructive  to  group  together  the  many  things  in  charters 
that  in  Sheppard's  opinion  are  of  indifferent  value,  some  of  which 
he  says  the  corporation  has  power  over,  even  if  not  mentioned,  others 
which  it  may  be  as  well  to  mention  in  the  charter.  These  include 
among  those  not  necessary  to  be  mentioned,  clauses  giving  power 
to  buy  and  sell,  sue  and  be  sued,  to  have  and  use  a  common  seal, 
to  restrain  alienation  or  demise  of  the  land  of  the  corporation,  that 
the  survivors  shall  be  incorporate,  that  if  the  revenues  increase  they 
shall  be  employed  to  the  public  use  of  the  corporation,  that  they 
shall  be  visited  by  the  governors,  have  power  to  make  ordinances, 
that  the  ordinary  shall  not  visit  it,  license  to  purchase  in  mortmain.  * 

So  also  "That  the  corporation  shall  erect  and  use  a  Town-Goal, 
or  use  the  Gaol  there  being,  to  imprison  such  as  are  to  be  imprisoned : 
And  so  for  a  Town-Hall,  and  a  Gallowes.  And  these  may  be 
erected  and  used  accordingly;  and  so  perhaps  it  might  be  without 
any  such  Grant  or  Authority  given."' 

So  "The  Clause  of  addition  that  ihey  may  not  make  Ordinances 
repugnant  to  the  Lawes,  etc.,  is  idle,  and  to  no  purpose."' 

"So  "Charters  that  have  Clauses  to  give  power  to  imprison 
men's  bodies,  set  great  Fines,  sell  men's  goods  as  forfeit,  for  break- 
ing any  Charge  of  the  Charter,  or  any  Ordinance  of  the  Corporation. 
All  these  and  such  like  clauses  inserted  into  Charters  of  Corpora- 
tions are  held  by  Law  to  be  void."* 

Among  the  things  usually  granted,  but  that  Sheppard  says  "have 
no  dependence  or  are  they  at  all  incident  to  corporations,"  he  men- 
tions "Felon's  goods,  and  of  fugitives,  and  persons  outlawed  in  Civil 
Actions,  The  Forfeiture  by  penal  Statutes,  Recognizances,  Hun- 
dreds, Courts  and   Conusance  of  pleas,   Fairs,   Markets,  Wayfs, 

1  pp.  41,  42,  52.  53,  54,  55,  56,  57.  58- 
«  pp.  66,  67. 
»  p.  82. 
*p.  78. 
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Estrayes,  Treasure  Trove,  Deodands,  Exemptions  from  serving  in 
Offices,  Juries,  payment  of  Tolls,  Picage,  etc.  The  Assize  of  Bread 
and  Beer,  Pillory  and  Tumbrell,  the  Office  of  the  Justice  of  the 
Peace,  Coroner,  Clerk  of  the  Market,  and  a  great  part  of  the 
Sheriff's  office,  and  the  like."* 

So  also  "It  is  usual  to  have  inserted  in  the  Charter,  a  Power  to 
use  a  Sword,  Maces,  Cap  of  Maintenance,  Arms,  and  such  like 
Ceremonies.  And  it  is  best  so  to  express  it,  that  the  use  thereof 
may  be  without  dislike,  and  without  Question."* 

In  addition  to  unnecessary  clauses  in  charters  already  mentioned, 
Sheppard  gives  many  others,  *.  e.  a  power  to  walk  the  circuit  of 
the  town  in  perambulation  :■  that  if  the  revenues  increase  they  shall 
be  employed  to  the  publick  use  of  the  corporation :  that  the  corpora- 
tion shall  be  restrained  from  alienating  or  demising  its  land :  that  it 
shall  be  visited  by  the  governors :  that  it  shall  not  be  visited  by  the 
ordinary:*  nor  is  it  necessary  to  insert  in  the  charter  that  the 
corporation  shall  have  and  enjoy  all  the  powers,  franchises,  privi- 
leges, etc.,  of  L.  corporation  or  of  any  corporation  in  the  county  of 
G.,  or  that  any  of  their  predecessors  had  at  any  time  within  sixty 
years  last  past  had  or  used,  etc. ;  nor  that  the  charter  be  construed 
"to  give  power  to  do  any  ought,  whereby  anything  given  in  the 
place  to  pious  or  charitable  uses  may  be  wasted  or  misimployed 
against  the  mind  of  the  Founders."* 

"That  none  shall  use  the  trade,  not  having  been  apprentice  for 
lesse  than  seven  years,  nor  keep  away  another's  work  and  customers 
by  sinister  means  under  paine  of  five  pounds."* 

The  frequent  confusion  by  our  writer  of  details  relating  to 
municipal  corporations  with  those  relating  properly  to  other  kinds 
of  corporations,  is  noticeable.  Putting  together  the  things  stated 
by  Sheppard  as  necessary  to  a  corporation,  without  affirmation 
thereof  in  the  charter,  together  with  the  things  that,  although  often 
stated  in  a  charter,  should  not  be  there,  we  see  that  a  g^ood  conception 
of  municipal  incorporation  was  in  the  mind  of  Sheppard ;  although 
he  had  not  learned  to  differentiate  a  municipal  corporation  from 
other  kinds  of  corporations. 

"It  is  usually  best  to  have  some  Rent  or  other  reserved  to  the 

*  pp.  42,  43- 
*P.  59. 

•  P-  73. 

*  p.  42. 
•p.  76. 

•  p.  76. 
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Lord  Protector.    Albeit  perhaps  the  Corporation  may  be  well  made 
without  it"* 

Here  we  trace  the  g^dual  disappearance  of  the  old  fee-farm 
rent,  without  which  there  was  originally  no  municipal  incorporation. 
This  was  what  we  should  call  the  consideration  moving  from  the 
townsmen  to  the  lord  of  the  manor,  or  to  the  King,  at  first  holding 
the  particular  manor  as  of  his  own  demesne,  later  and  especially 
after  Quo  WcBrranto  became  established,  as  exercising  his  regal 
power,  in  return  for  the  right  to  continue  to  enjoy  their  old  customs, 
thus  gradually  ripening  into  the  liberties  and  rights  as  defined  in 
the  charter.  Obviously  before  this  time  a  fee-farm  rent  was  es- 
sential to  the  creation  of  this  kind  of  a  corporation*  and  Sheppard 
was  not  sure  that  the  time  had  yet  gone  by  when  he  wrote  in  1659. 
But  our  New  England  forefathers,  with  their  practical  knowledge 
of  town  government,  without  lords  of  manors  to  exact  fee-farm 
rent,  and  therefore,  without  fee-farm  rent,  without  external  source 
of  authority,  incorporated  themselves  as  towns. 

It  is  noteworthy  that  just  as  in  New  England  the  right  of 
admission  to  these  municipalities  was  reserved  to  the  municipality 
itself  to  pass  upon,  so  in  England  in  Sheppard's  time,  was  it  still 
so  reserved. 

"It  is  held  therefore  that  the  Lord  Protector  cannot 
by  his  Charter  make  a  man  free  of  a  City  that  is  not  free 
by  the  Law  and  Custom  of  the  Place."* 

The  next  section,  VIII,  treats  of  "What  Ordinances  a  Corpora- 
tion may  make."  Our  author  says,  "This  Clause  of  giving  power 
to  make  By-laws,  is  not  necessary  to  be  inserted  in  the  Charter; 
For  by  the  vtry  Act  of  Incorporating,  this  power  is  given."* 

That  is  to  say,  one  of  the  essentials  of  all  corporations  is  the 
power  to  frame  its  own  rules  for  its  own  guidance  in  its  own 
ccmcems.  In  the  case  of  a  municipal  corporation,  what  is  this  but 
the  right  to  local  self-government  under  another  name?  The  name 
given  to  these  rules  is  in  itself  significant,  by-laws  being  the  laws 
of  the  bir,  burg  or  borough. 

The  fact  that  the  name  of  the  rules  of  a  town  (by-laws)  is 
used  as  the  name  of  the  rules  of  all  kinds  of  corporations  marks 
the  ignoring  of  the  distinction  between  different  kinds  of  corpora- 
tions. 

•See  the  case  of  the  men  of  Islington,  Dyer,  100  (1553). 
•P.  78. 
*P.  82. 
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A  study  of  our  primal  institutions  shows  us  that  this  right  of 
local  self-rule  is  no  gift  from  a  superior  to  an  inferior,  but  comes 
to  us  as  a  step  in  evolution.  It  is  therefore  fundamental,  institu- 
tional, even  though  ignored  in  the  past  by  bench  and  bar,  ignorant 
of  the  facts  of  our  history.  It  is  what  Webster  meant,  building 
better  than  he  knew,  when  in  his  address  on  "The  Landing  at 
Plymouth"  delivered  December  22,  1843,  he  spoke  of  "the  govern- 
ment of  a  great  nation  over  a  vastly  extended  portion  of  the  surface 
of  the  earth,  by  means  of  local  institutions  for  local  purposes,  and 
general  institutions  for  general  purposes."^ 

An  even  broader  statement  of  these  principles  appears  in  the 
Declaration  of  Independence;  that  governments  derive  their  just 
powers  from  the  consent  of  the  governed. 

More  attention  to  the  facts  of  history  and  the  details  of  town 
charters,  brought  to  light  since  Coke's  time,  and  less  deference  to 
his  dicta  and  erroneous  metaphysical  notions,  would  have  saved 
our  text  book  writers  and  courts  from  the  mistaken  views  now 
prevalent  concerning  town  powers. 

"The  Clause  of  addition  that  they  may  not  make  Ordinances 
repugnant  to  the  Lawes,  &c.,  is  idle,  and  to  no  purpose.  For  the 
law  doth  understand,  and  it  is  included,  and  such  By-laws  made  by 
a  corporation  are  void  by  the  very  Common-Law. 

But  for  the  further  clearing  of  this  point  these  things  are  to  be 
known : 

It  is  provided  by  an  act  of  Parliament,  19  H.  7,  chap.  7,  That 
no  Masters,  Wardens  and  Fellowships  of  Crafts  or  mysteries:  Or 
Rulers  of  Guylds  or  Fraternities :  shall  make  and  put  in  use  any  Order 
or  Ordinance  by  them  made  in  diminution  of  the  King's  Prerogative, 
or  against  the  Common  profit  of  the  people,  nor  ccmfirmed  by  the 
Lord  Chancellour,  Lord  Treasurer,  Lords  Chief  Justices  of  the  two 
Benches,  or  three  of  them,  or  by  the  two  Judges  of  Assize  of 
the  County  where  the  same  corporation  is,  under  pain  of  40.1  For 
the  understanding  whereof  these  things  are  to  be  known : 

1.  That  an  Order  or  By-law  made  by  a  Corporation,  not  against 
the  Prerogative  of  the  Lord  Protector,  or  profit  of  the  people,  is 
good  without  any  such  Confirmation. 

2.  That  all  By-laws  by  them  made  against  the  Liberty  and 
Freedom  of  the  People,  as,  to  forbid  or  Restrain  Trade,  Impose  Taxes 
or  Burdens  of  Payment  on  the  people,  where  the  law  doth  not 
impose  them;  to  bind  a  man's  Inheritance,  to  restrain  men  from 
suing  in  what  Court  they  please,  or  to  enhance  the  prizes  of  Com- 

>2  Works,  Daniel  Webster,  207. 
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modities  to  the  hurt  of  the  publick  and  private  advantage  of  the 
place,  are  void.  Nor  can  they  annex  to  a  good  Ordinance,  a  penalty 
of  imprisonment,  or  Forfeiture  of  goods  bought  or  sold. 

3.  No  Clause  in  the  Charter  to  this  purpose  can  help  or  make 
such  an  Ordinance  good.  Nor  will  any  Confirmation  of  Lords  or 
Judges  make  such  an  Ordinance  or  By-law  good."* 

By  its  very  terms  the  provisions  of  this  act  ( 19  H.  7  ch.  7)  apply 
only  to  certain  kinds  of  corporations  ("Masters,  Wardens  and  Fel- 
lowships of  Crafts  or  Mysteries;  or  Rulers  of  Guylds  or  Frater- 
nities"). Therefore  they  do  not  apply  to  municipal  corporations. 
Obviously  also  these  provisions  can  only  apply  to  charters  granted 
by  the  King.  If  Parliament  grant  charters  giving  any  such  obnox- 
ious powers  or  creating  any'  such  obnoxious  restraints,  there  is  no 
power  in  the  English  system  of  government  to  set  them  aside  or 
to  declare  them  void. 

By  implication  it  would  appear  that  Sheppard  knew  the  differ- 
ence. "And  therefore  Cities  which  are  incorporate  within  the  time 
of  memory  cannot  have  such  privileges  without  Parliament,  Coo.  8, 
125.  Dyer,  279,"*  implying  that  if  Parliament  grant  unlawful  privi- 
leges ("against  Common  Right")  they  become  lawful,  but  if  granted 
by  the  King,  they  do  not. 

From  which  it  is  evident  that  a  charter  of  incorporation  granted 
by  Parliament  is  more  valuable  than  one  granted  by  the  King, 
because  the  courts  have  no  power  to  find  anything  in  the  former  to 
be  void,  however  it  may  trench  on  well  established  principles  of 
constitutional  law,  but  they  may  declare  that  powers,  &c.,  given  or 
restraints  contained  in  charters  granted  by  the  King  are  illegal  and 
void." 

"But  a  corporation  may  make  such  By-laws  and  Orders  as  any 
Town,  Parish  or  Neighborhood  of  men  by  the  very  Common-law 
may  make,  by  a  general  consent  for  the  better  government  of  them- 
selves, and  if  it  be  for  the  publique  good,  not  onely  of  the  place,  but 
of  the  country."* 

Here  we  find  grouped  together  town,  parish  and  neighborhood 
of  men  as  having  the  same  right  as  a  corporation  to  enact  by-laws. 
Therefore  incorporation  is  not  necessary  in  order  to  gain  power  to 
make  by-laws.    And  at  the  present  time,  a  voluntary  association 

iPp.  82,  83,  84. 

'P.  86.  From  this  it  appears  that  Sheppard  thought  the  statute  applied 
also  to  municipal  corporations. 

*See  Dr.  Bonham's  case,  Co.  8,  115. 
*P.  85. 
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may  make  by-laws  that  are  valid  and  binding  upon  the  members  of 
the  association.  But  the  collocation  of  corporation,  town,  parish  and 
neighborhood  of  men  strikes  us  now  as  discordant. 

This  section  concludes  with  brief  statements  of  the  principles 
laid  down  in  Austin's  Case*  ;  the  Case  of  the  Tailors  of  Ipswich,  Co. 
11-53'  5  ^^  case  of  Monopolies,  Co.  11,  84'*  ;  Goodyer  vs.  Shaw, 
Stiles  Rep.  298* ;  Coo.  5,  64 — Clarke's  Case*  ;  the  case  of  the  Cham- 
berlain of  London,  Co.  5,  62b*  ;  Norris  vs.  Stapes'  ;  Dogrell  vs. 
Powks,  &c.  ;■  concerning  which  much  might  be  said  did  not  lack  of 
space  forbid.  They  are  cited  and  briefly  explained,  to  show  how 
Sheppard  mixed  up  all  kinds  of  cases  relating  to  corporations,  failing 
to  distinguish  between  the  different  kinds. 

Sect.  IX  and  the  last  one,  inconsistently  with  the  statement 
made  in  the  table  of  contents,  treats  of : 

"Some  other  general  Rules,  needful!  to  be  known  about 
a  corporation."  As  throughout  the  book,  the  influence  of 
Coke  and  his  report  of  the  case  of  Sutton's  Hospital  is  predominant. 
Thus  a  corporation  "cannot  commit  Treason,  be  Out-Law'd,  Ex- 
communicate, appear  in  person  in  a  Court,  be  Sworn,  Dye,  and  other 
such  like  Acts  which  a  natural  body  may  do."' 

If  the  corporation  by  a  majority  of  its  members,  ratify  the 
treasonable  acts  of  the  directors,  why  is  it  not  just  as  much  the 
treason  of  the  corporation  as,  in  like  circumstances,  it  would  be  the 

*P.  89.  Hen.  6  granted  power  to  the  corporation  of  dyers  to  search, 
&c. — and  to  declare  forfeit  any  cloth  found  dyed  with  logwood.  It  was 
adjudged  that  no  charter  could  make  forfeit  the  goods  of  a  corporation. 

*P.  90.  An  ordinance  was  declared  illegal  prohibiting  the  exercising 
of  a  certain  trade  until  proof  was  made  before  the  Society  of  having  served 
seven  years  as  apprentice. 

■P.  92.  An  ordinance  of  the  Company  Taylors  in  London  preferring 
the  brothers  of  the  Society  in  the  dressing  of  cloth  was  declared  illegal, 
^'for  one  may  put  his  Qoath  to  dress  where  he  will." 

^P.  94.  An  ordinance  authorizing  the  taking  of  bad  locks  by  the 
warden  of  the  Locksmiths  of  Durham  held  void,  because  no  order  was 
made  by  the  Corporation  to  take  away  the  locks  and  also  because  "it  will 
be  very  hard  to  maintain  the  Locksmiths  to  be  a  Corporation." 

>P.  96.  The  corporation  of  St.  Albans  rated  the  inhabitants  and 
burgesses  to  build  courts  and  it  was  adjudged  to  be  nought. 

*P.  97.  An  ordinance  prohibiting  the  sale  of  broadcloth  until  inspected 
at  Blackwell-Hall,  &c.,  was  upheld. 

^P.  98w  Prohibiting  the  art  of  weaving  unless  he  had  been  an  appren- 
tice within  the  borough  for  seven  years,  &c.,  was  held  invalid. 

*P.  104.  An  ordinance  of  the  City  of  London  that  none  of  such  a 
trade  should  take  to  his  apprentice  the  son  of  an  alien  was  declared  void. 

*P.  109,  citing  Coo.  10,  Sutton's  Hospital  Case. 
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trespass  of  the  corporation?  The  only  logical  course  is  frankly 
to  adopt  the  proposition  that  a  corporation  acts  through  its  membeis 
or  agents,  duly  authorized,  or  in  consequence  of  the  ratification 
by  the  corporation  of  the  acts  of  its  agents. 

The  case  between  the  King  and  Lord  Dacres  for  the  College 
of  Graystocke  is  cited  by  Shcppard*  as  authority  for  the  proposition 
that  there  cannot  be  a  corporation  without  a  lawful  commencement. 

A  statute,  i  Ed.  6,  ch.  14,  gave  all  collies  to  the  King.  It 
was  decided  that  the  collie  was  not  the  King's  by  the  act  because 
the  master  was  presented  and  not  elected,  because  it  had  no  common 
seal,  and  because  it  had  no  legal  commencement.  Its  defects  saved 
it.  But  admitting  the  case  as  authority  for  the  proposition  in  the 
case  of  a  college,  it  is  obviously  straining  it  too  far  to  admit  it  as 
an  authority  for  the  proposition  that  all  corporations  are  illegal 
unless  they  can  show  a  lawful  commencement,  for  it  would  at  once 
make  void  all  the  municipalities  of  England  claiming  to  be  cor- 
porations by  prescription.  Moreover,  it  would  be  incompatible  with 
the  evolutionary  process  under  which  English  towns,  boroughs  and 
cities  have  gradually  become  corporations.  It  is  impossible  to  de- 
termine exactly  when  London  was  formally  incorporated.  See  "The 
Origin  of  Mun.  Incorp."  Amasa  M.  Eaton,  already  cited. 

"One  Corporation  cannot  make  another."* 

But  as  our  author  has  stated'  that  the  King  is  a  corporation, 
how,  then,  can  the  King  create  a  corporation?  And  how  could 
any  American  Colony,  a  corporation  under  a  charter  from  the  King, 
create  either  a  municipal  corporation  or  any  other  corporation?  If 
we  accept  this  doctrine,  all  the  American  colonies  were  not  corpora- 
tions, or  if  they  were,  then  all  the  corporations  they  created  were 
illegal,  and  all  their  recognitions  of  towns  as  valid  corporations,  were 
illegal  and  void  acts.  It  was  probably  this  erroneous  doctrine  to- 
gether with  the  other  erroneous  doctrine  that  only  the  King  can 
incorporate  that  led  our  colonial  legislatures  to  hesitate  when  they 
incorporated  Harvard,  Yale  and  Brown.  When  Yale  College  ap- 
plied to  the  legislature  of  Connecticut  for  a  charter,  in  1701,  the 
act  of  incorporation  was  purposely  so  drawn,  at  the  suggestion  of 
Judge  Sewall,  as  to  conceal  as  much  as  possible,  its  real  meaning. 
He  may  have  known  that  one  of  the  grounds  on  which  the  charter 
of  Massachusetts  had  been  declared  forfeited  in  1688  under  Quo 

ip.  III. 

*P.  112,  citing  Broo.  Corps.  45,  46. 

•P.  6. 
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IVarranto,  was  that  the  colonial  legislature  had  granted  a  charter 
of  incorporation  to  Harvard  Collie/ 

It  is  time  such  crude  erroneous  doctrines  were  utterly  discarded. 
The  Congress  of  the  United  States  sets  apart  a  new  territorial  sub- 
division of  the  country  as  a  corporation,  calling  it  a  Territory  or 
District.  This  new  corporation,  through  its  legislature,  creates 
numerous  other  corporations,  public  and  private.  Are  their  charters 
vend  and  illegal  ?  Has  the  validity  of  their  incorporation  ever  been 
questioned?  It  seems  then  that  one  corporation  can  create  another. 
It  seems  also  that  it  does  not  need  the  King,  nor  the  sovereign 
power,  or  incorporate,  for  a  temporary  territorial  legislature  is  not 
sovereign,  nor  has  it  any  sovereign  people  or  state  behind  it.  What 
is  still  more  remarkable,  although  the  validity  of  all  the  charters 
granted  by  such  a  territorial  legislature  is  denied  by  no  one,  yet  if 
Congress  were  to  grant  the  same  charters  the  common  voice  of 
the  bar  of  the  country  would  question  the  validity  of  such  grants. 
So  here  is  a  case  where  the  created  can  do  what  the  creator  cannot 
do,  where  the  created  is  greater  than  the  creator. 

Incorporation  not  calling  necessarily  for  the  exercise  of  any 
sovereign  power,  since  if  it  did,  a  territorial  l^slature  could  not 
incorporate,  the  question  naturally  arises  whether  Congress  has 
not  power  to  incorporate  and  to  pass  a  general  incorporation  act? 
It  certainly  has  power  to  incorporate  any  corporation  engaged  in 
interstate  commerce,  and  to  pass  a  general  incorporation  act  under 
which  such  corporations  may  be  formed,  through  the  power  expressly 
conferred  in  the  Constitution,  Art.  i,  sec.  8.' 

^Modern  Pol.  Insts.  Baldwin,  184,  citing  3  N.  H.  Hist.  Soc.  Collecs. 
413,  as  to  Yale. 

*  See  the  case  of  the  United  States  v.  Maurice,  2  Brock.  96,  at  109 
(1823),  Marshall,  C.  J. 

"The  United  States  is  a  government,  and,  consequently,  a  body  capable 
of  attaining  the  objects  for  which  it  was  created,  by  the  means  which  are 
necessary  for  their  attainment.  This  great  corporation  was  ordained  and 
established  by  the  American  people,  and  endowed  by  them  with  powers  for 
important  purposes.  Its  powers  are  unquestionably  limited;  but  while  with- 
in the  limits,  it  is  as  perfect  a  government  as  any  other,  having  all  the 
faculties  and  properties  belonging  to  a  government,  with  a  perfect  right  to 
use  them  freely,  in  order  to  accomplish  the  objects  of  its  institutions,  it 
will  certainly  require  no  argument  to  prove  that  one  ol  the  means  by 
which  some  of  these  objects  are  to  be  accomplished,  is  contract ;  the  govern- 
ment, therefore,  is  capable  of  contracting,  and  its  contracts  may  be  made 
in  the  name  of  the  United  States."  Cited  in  Van  Brocklin  v.  State  of 
Tennessee.  117  U.  S.  151  (1885)  at  154  by  Gray,  J. 

See  also  the  language  used  by  Marshall,  C.  J.,  in  Cohens  v.  Bank  of 
Virginia,  6  Wheat.  414:  "America  has  chosen  to  be,  in  many  respects 
and  to  many  purposes,  a  nation,  and  for  all  these  purposes  her  government 
is  complete;  for  all  these  objects  it  is  supreme  ♦  ♦  ♦  "  Cited  in  Legal 
Tender  Cases,  12  Wall.  457. 
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Our  author  says  there  must  be  unanimous  consent  in  the  dis- 
posal of  the  revenues  of  a  corporation,  especially  if  there  be  any 
prejudice  therein  to  the  corporation/ 

"But  the  persons  corporate  in  CoUedges  or  Halls  in  either  of  the 
Universities,  or  elsewhere,  the  Masters  or  Guardians  of  Hospitalls, 
cannot  make  any  lease  for  longer  time  than  for  three  lives,  or  21 
years."* 

"And  if  the  Colledge  have  20  acres  of  Land  that  hath  been 
usually  letten,  and  make  a  Lease  of  these  20  acres,  and  one  acre 
more  never  let,  and  adde  so  much  Rent  as  this  acre  comes  to,  it  is 
void.  So  if  it  have  two  Farms  at  two  Rents,  one  £20,  the  other 
£30,  and  lease  them  both  at  £50  Rent ;  this  is  not  a  good  lease."' 

"And  it  is  a  general  Rule,  That  nothing  may  be  done  by  a 
Corporation  that  doth  concern  the  whole  Corporation,  but  it  must 
be  done  by  a  Deed  under  the  Common-Seal."* 

The  mere  statement  of  the  old  rule: 

"A  Corporation  cannot  be  seised  of  land  to  other  uses.  Coo, 
IO-24"*  is  enough,  to  point  out  the  radical  changes  made  since  1659 
when  Sheppard  wrote. 

But  the  authority  cited  does  not  sustain  the  proposition.  The 
doctrine  was  advanced  as  one  of  the  reasons  why  the  case  should 
be  diflPerently  decided. 

"If  a  summe  of  money  be  to  be  levied  upon  a  corporation,  it  may 
be  levied  upon  the  Mayor  or  Chief  Magistrate,  or  upon  any  member 
of  the  Corporation.    By  Chief  Justice  Rolls,  in  B.  R.  Hill,  1652."  • 

To  the  same  effect : 

"Anciently  a  Corporate  Town  was  answerable  for  the 
Trespass  or  Debt  of  Particular  Townsmen,  and  Particular 
Townsmen  for  the  Trespass  or  Debt  of  the  Town  or  Com- 
munity."' 

"If  therefore  Townsmen  did  not  render  their  Account, 
or  did  not  pay  their  Ferme  or  other  Cleer  Debt  to  the 

*Pp.  112,  113. 

«Pp.  114,  IIS. 

»Pp.  119,  120.    I  leave  it  to  my  readers  to  determine  why  I 

«P.  124.  Yet  already  in  Sheppard's  time,  exceptions  had  sprung  up  and 
since  then  the  rule  has  gone,  it  being  utterly  impracticable.  Our  author  at  p. 
124,  expresses  his  doubt  whether  the  rule  can  be  safely  departed  from,  even  in 
case  of  a  contract  for  necessary  provision  for  the  use  of  the  whole,  or  the 
retaining  of  a  necessary  servant  from  year  to  year,  or  the  demanding  of 
rent. 

•P.  125. 

•Pp.  126,  127. 

^Madox,  Firma  Burgi,  154. 
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King,  it  was  the  usual  way  to  take  the  Town  or  Liberty 

into  the  King's  hand.    But  That  did  not  hinder  the  King's 

Officers  frcwn  taking  remedy  against  Particular  Townsmen, 

if  it  was  found  needful ;  as  will  be  found  in  the  following 

part  of  this  Work."* 

We  have  here  an  explanation  of  the  apparently  unreasonable  rule 

in  the  United  States  that  the  property  of  any  inhabitant  may  be 

taken  on  execution  against  the  town.* 

The  reason  is  obvious.  Originally  each  townsman  or  burgher 
(villein,  the  occupant  of  a  villa  or  town)  was  liable  to  his  lord  for 
his  feudal  dues,  consisting  at  first  of  the  stated  services  that  raised 
him  above  the  position  of  a  serf  (servus  or  slave).* 

^Do.  p.  164.    See  also  Chap.  X,  from  p.  181  to  p.  232,  and  Chap.  II. 

'Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  121,  129  (1887).  "In 
Connecticut,  as  in  Massachusetts  and  Maine,  by  common  law  or  immemorial 
usage,  the  property  of  any  inhabitant  may  be  taken  on  execution  upon  a 
judgment  against  the  town,"  Atwater  v.  Woodbridge,  6  Conn.  223-228; 
McLoud  V.  Selby,  10  Conn.  390;  Beardsley  v.  Smith,  16  Conn.  368;  5  Dane 
Abr.  158;  Chase  v.  Merrimack  Bank,  19  Pick.  564-569;  Gaskill  v.  Dudley, 
6  Met.  546;  Adams  v.  Wiscasset  Bank,  i  Gr.  361;  Fernald  v.  Lewis,  6 
Greenl.  264. 

See  also  Hopkins  v.  Elmore,  49  Vt.  176;  Rev.  Stat.  N.  H.  (1878), 
c.  239,  sec  8. 

•Villein  services,  in  feudal  law  were  base  or  menial  services,  performed 
in  consideration  of  the  tenure  of  land  The  serf  and  his  goods  belonged 
to  the  lord  of  the  soil.  "The  villein  was  not  a  slave,  but  a  freeman  minus 
the  very  important  rights  of  his  lord."  5  Norman  Conquest,  Freeman,  320. 
"While  the  churl  sank  to  the  state  of  villeinage,  the  slave  rose  to  it."  Do. 
322. 

The  first  step  in  municipal  incorporation  in  England  was  taken  when 
the  first  serf  became  the  first  villein. 

"Small  things  in  the  beginning  of  natural  or  politic  bodies,  are  as  re- 
markable as  greater,  in  bodies  full  grown."  (Dudley's  letter  to  the  Countess 
of  Lincoln  in  1630,  cited  in  i  Hist,  of  New  England,  Palfrey,  166,  n.  i.) 

Domesday  book  recognizes  the  distinction  between  serf  and  villein,  with 
other  distinctions  difficult  now  to  understand.  Thus  the  servi  are  stated 
to  number  25156,  and  the  villeins  108,407.  i  Stubbs  Const.  Hist.  Eng.  463, 
ed.  of  1883. 

Slaves  continued  to  be  exported  from  Bristol  until  the  Norman  Con- 
quest. (Green,  Short  History  of  the  English  People,  Chap.  I.,  sec.  VI. 
Servitude  continued  centuries  later  in  England.  The  traditional  view  of 
the  meeting  between  the  King  and  the  people  at  Mile  Elnd  in  1381,  under 
the  leadership  of  Wat  Tyler  is  best  given  by  Green,  i  Hist,  of  the  Eng. 
People,  473.    His  source  is  Froissart,  404-406. 

"On  the  morning  of  the  14th,  therefore,  Richard  rode  from  the  Tower 
to  Mile  End,  to  meet  the  Essex  men.  *I  am  your  king  and  lord,  good 
people,'   the  boy   began   with  the   fearlessness   which   marked   his   bearing 
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Then  feudal  services  were  afterwards  commuted  for  a  payment 
in  a  fixed  sum  in  money,  annually.  Another  ccxnmutatioo  took 
place  when  instead  of  annual  payments  in  severalty,  by  each  villein,  ^ 
now  a  townsman,  burgher  or  freeman,  the  town  gradually  becoming 
what  we  call  a  corporation,  undertook  to  pay  a  collective  or  joint  sum 
annually  (fee-farm  or  ferm)  in  place  of  the  several  rents  due  from 
its  townsmen  in  return  for  a  charter  from  the  lord  of  the  manor 
acknowledging  the  right  of  the  townsmen  to  the  liberties  they  had 
already  won  through  custom,  and  admitting  that  these  liberties 
should  be  enjoyed  in  futuro.  There  thus  arose  an  implied  condition 
that  these  liberties  should  continue  to  be  enjoyed  so  long  as  the 
annual  fee-farm  were  paid.  It  must,  however,  be  borne  in  mind 
that  for  a  long  time  lords  of  manors  entertained  no  conception  of  an 
irrevocable  grant.  They  thought  these  grants  were  at  will  or  at 
best,  but  for  the  life  of  the  grantor  and  hence  the  necessity  of  a 
confirmation  of  the  grant  upon  the  accession  of  each  new  lord  of  a 
manor.  The  cases  cited  of  the  men  of  Dale  and  of  the  men  of  Isling- 
ton fixed  the  character  of  the  new  juristic  entity,  the  persona  Hcta, 
the  corporation,  that  was  being  evolved.  But  even  after  this  new 
conception  was  fixed,  the  lord  of  the  manor  retained  his  remedy 
against  the  townsmen  severally  if  the  fee-farm  rent  were  not  paid, 
and  as  his  action  lay  in  the  manorial  court,  the  result  was  that  if  the 
fee-farm  rent  was  not  paid,  he  had  two  remedies,  the  townsmen 
being  in  effect  liable  to  him  severally  as  well  as  jointly. 

It  is  noticeable  all  through  Sheppard's  book,  how  one  thing  after 
another  was  eliminated  as  not  necessary  to  the  creation  or  existence 

throughout  the  crisis,  'what  will  you?'  *We  will  that  you  free  us  forever,' 
shouted  the  peasants,  'us  and  our  lands,  and  that  we  be  never  named  nor 
held  for  serfs,'  'I  grant  it/  replied  Richard;  and  he  bade  them  go  home, 
pledging  himself  at  once  to  issue  charters  of  freedom  and  amnesty.  A 
shout  of  joy  welcomed  the  promise.  Throughout  the  day  more  than  thirty 
clerks  were  busy  writing  letters  of  pardon  and  emancipation,  and  with 
these,  the  mass  of  the  Essex  men  and  the  men  of  Hertfordshire  withdrew 
quietly  to  their  homes." 

(Au.  Fr.  Chr.  519:  "Que  nul  naif  seroit  en  Engleterre  ne  nul  serviage 
ne  naifte,  mes  toutz  estre  free  et  de  vn  condicione.") 

"During  the  century  and  a  half  after  the  Peasant  Revolt  villainage  died 
out  so  rapidly  that  it  became  a  rare  and  antiquated  thing." 

Green.  Short  Hist,  of  the  Eng.  People,  Ch.  5,  sec.  5. 

I  am  inclined  to  think  that  Green  here  confounded  villeinage  with 
servitude, 

^Villein  meant  an  inhabitant  of  a  villa  or  farm  afterwards  a  town.  In 
Italian  a  villa  is  still  a  country  residence,  and  we  use  the  word  with  the 
same  meaning. 


THE  LAW  OF  INCORPORATION.  375 

of  a  corporation,  until  we  reach  its  few  indispensable  requisites. 
Thus,  p.  6,  There  must  be  good  and  lawTul  authority  to  erect  the 
corporation.  This  we  can  all  accept,  but  we  differ  as  to  the  sources 
of  this  authority. 

P.  10:  There  must  be  persons  to  be  incorporated.  Even  if 
this  be  limited  to  municipal  incorporation,  it  is  difficult  to  accept  this 
statement.  For  instance,  as  before  stated,  the  legislature  may  enact 
that  all  the  land  embraced  within  certain  limits  shall  constitute  a 
corporation,  to  be  known  as  the  town  of  A.  There  may  not  be  a 
person  living  within  those  limits  or  even  owning  any  land  there  at 
the  time,  and  yet  who  would  doubt  the  validity  of  such  an  act  of 
incorporation? 

P.  13.    The  corporation  must  have  a  name. 

P.  18.  "There  must  be  a  place  certain  where  to  fix  and  bottom 
the  corporation." 

P.  21.  "If  it  be  constituted  and  made  by  Charter,  there  must 
be  apt  words  therein  for  the  making  thereof,  which  are  the  words 
commcmly  used  in  Charters  for  this  purpose."  (Here  is  an  implied 
admission  that  a  corporation  may  be  constituted  and  made  without 
charter.) 

Summing  up  at  p.  23,  Sheppard  says :  "All  these  5  things,  every 
Charter  by  which  any  Corporation  is  well  made,  must  have  within  it." 

But  as  a  charter  is  not  indispensable  to  incorporation,  it  is  sub- 
mitted that  only  these  things  are  necessary  to  incorporation : 

1.  Authority  and  intention  to  incorporate. 

2.  Something  to  be  incorporated,  lands,  persons,  &c. 

It  is  further  submitted  that  the  authority  to  incorporate  a  muni- 
cipal corporation  may  ccwne  from: 

1.  The  voluntary  association  of  settlers. 

2.  Lords  of  manors  lay  or  spiritual,  including  the  King  holding 
a  manor  as  of  his  own  demesne. 

3.  The  sovereign  (King,  Parliament,  legislature,  or  the  people 
when  assembled  through  a  convention). 

The  first  is  really  the  origin  of  towns  and  boroughs  in  England 
that  never  had  any  charters.  Instead  of  recognizing  this  fact,  after 
this  method  of  incorporating  had  become  superseded  by  later  meth- 
ods, lawyers  and  judges  invented  the  fiction  of  "lost  charters." 

The  essence  of  incorporation  is  the  creation  of  the  new  persona 
Hcta,  the  new  judicial  entity  that  is  to  live  on  apart  from  the  lives 
of  its  individual  constituents,  something  different  from  the  sum  of 
all  its  parts,  a  being  by  itself,  with  all  the  powers,  privileges,  rights 
and  duties  of  a  distinct  being.    The  creation  of  corporations  is  not 
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necessarily  the  exercise  of  a  sovereign  power,  although  the  sovereign 
may  create  them  and  has  now  taken  to  itself  the  exclusive  right  to 
erect  them.  The  essential  idea  is  that  the  parties  themselves  intend 
that  such  a  new  entity  shall  exist  and  such  intention  is  sanctioned 
by  the  community,  made  manifest  by  long  continued  acquiescence 
(prescription)  or  finally  by  the  King,  parliament  or  legislature,  or 
the  intention  to  create  a  corporation  may  be  made  manifest  by 
direct  act  of  the  sovereign  power  or  through  its  agent,  the  legis- 
lature. Even  prior  to  the  time  of  Coke,  and  still  more  ever  since 
the  incorrect  theory  has  had  the  sanction  of  his  great  name,  ignoring 
the  facts,  it  was  assumed  that  the  recognition  by  the  King  or  parlia- 
ment of  what  already  had  been  done,  was  in  itself  the  creation  of 
that  which  had  already  been  in  existence,  for,  as  already  shown, 
corporations  existed  in  fact  before  the  word  "corporation"  was  in- 
vented, just  as  M.  Jourdain  spoke  prose  for  forty  years  without 
knowing  it. 

Sheppard's  book  concludes  with 

"  The  Formes  and  Presidents  of  Charters  concerning  Corpora- 
tions with  the  chief  Matters  that  are  usually  contained  in  them,"  con- 
tinuously paged  beginning  with  page  131  and  ending  with  page  187. 

A  full  form  for  a  municipal  charter  is  pven,  beginning  with  page 
133  and  ending  witli  page  172.  This  includes  "Considerations  of 
Inducement,"  as  follows :  "Oliver,  Lx>rd  Protector  of,  &c.  Where- 
as our  City  of  N.  in  our  County  of  N.  is  a  very  ancient  City ;  and 
the  Citizens  of  the  said  City  have  anciently  been  a  Body  Politique 

and  Corporate ,"  showing  plainly  that  in  the  opinion  of  the 

person  whose  official  business  it  was  to  issue  charters  of  municipal 
incorporation,  such  a  grant  only  confirmed  what  already  existed, 
and  was  not  an  act  of  original  creation. 

Then  follow  mention  of  Guild-hall  Prison,  Courts,  Fines,  Issue, 
Amercements,  Distresse,  Waives,  Estrayes,  The  Bishops  Lands,  The 
new  Grant  ("Know  ye  therefore,  that  we,  at  the  humble  petition  of 
the  now  Mayor  and  Commonalty  of  our  said  City  of  N.  and  for 
divers  other  good  causes  and  Considerations  Us  hereunto  moving 
and  of  our.  Speciall  Grace,  certaine  Knowledge  and  merre  motion, 
have  granted,  ratified  and  confirmed.  And  by  these  presents  for  Us 
and  our  Successors  do  give,  grant,  ratifie,  and  confirme,  and  approve 
to  the  said  Mayor  and  Comonalty,  &c. ;  the  aforesaid  Tenement,  &c. ; 

the  Prison  house,  &c: ^and  all  and  every  the  powers  and 

Authorityes  herein  before  mentioned  for  the  holding  and  keeping 

of  the  aforesaid  Courts .")  this  grant  including  according  to 

the  marginal  note  "all  the  Franchises  they  have  had"  showing 
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plainly  that  in  Sheppard's  opinion  this  charter  of  incorporation  was 
but  a  charter  confirming  all  existing  franchises,  &c.  Then,  again, 
following  the  marginal  headings,  follow  grants  of  Felon's  goods, 
Waiffes,  &c.,  Post  Fines,  Extent  of  the  Limits  (or  Boundaries)  Rent, 
That  the  Officers  of  the  Lord  Protector  do  not  disturb  them,  or  that 
no  Officers  shall  molest  the  Corporation  for  anything  past,  Recitalls 
of  (former)  Charters,  The  Frame  of  the  Corporation,  The  making 
of  the  Corporation,  Sue  and  be  Sued,  Scale,  The  Present  <^cers 
named.  The  Mayor,  The  Recorder,  The  Aldermen,  Assistants,  Cham- 
berlains, Bayliffs,  High  Constables,  Sub-Constables,  Serjeant  at 
Mace,  Sword  and  Cap  of  Maintenance,  Sword-bearer,  Common 
Council,  How  called,  Making  of  Orders  and  Ordinance,  Election  of 
Officers,  Oath  of  the  Maior,  Oath  of  all  the  Officers,  Justices  of 
the  Peace,  Power  to  keep  Sessions,  Other  Justices  of  the  county 
not  to  intermeddle,  Time  of  Choosing  Justices,  Goal,  Offenders, 
where  to  be  committed.  Gallows,  Custos  Rotulorum,  Power  to  take 
Conusance  of  Statutes,  Naming  a  Clerk  of  the  Statutes,  Town  Clerk 
of  the  Peace,  Clerk  of  the  Court  of  Pleas,  The  present  Town-Clerk, 
&c.,  Clerk  of  the  Market,  Coroner,  Deposing  of  Officers  for  Mis- 
behavior, Refusers  of  Officers  to  be  fined.  That  they  shall  not 
serve  in  Jewries  (meaning  that  the  citizens  shall  not  be  compelled 
to  serve  in  juries  outside  of  the  city)  ,Conuzance  of  Deeds  (meaning 
power  to  establish  an  office  for  the  record  of  deeds),  to  make  Free- 
men, Mortmaine  (waiver  of  the  Statute  of  Mortmain),  Power  to  let 
land.  Return  of  Writs,  Faires,  Markets,  &c.,  Court  of  Py-powder, 
Court  of  Record,  General  Words  (confirming  all  former  franchises, 
"whether  through  charter.  Prescription  or  any  other  Right,  CustCMn 
or  Usage  by  Common  Laws  or  Statute-Law  although  the  same  have 
been  forfeit  or  lost,  or  have  been  ill  used,  or  not  used,  or  abused,  or 
discontinued ;  albeit,  they  are  not  particularly  named  herein"  Saving 
to  Strangers,  Proviso  (that  the  Incorporation  hereunder  shall 
not  do  anything  whereby  lands,  &c,  heretofore  settled  to  pious  or 
charitable  uses  shall  be  wasted  or  misemployed  contrary  to  the  trust 
and  intent  of  the  founders),  concluding  "And  lastly,  We  do  for 
us,  &c.,  grant  that  this  Fine,  or  present  Charter  shall  pass  without 
Fine  or  Fee,  Fee  in  the  Hamper,  In  Witness,  &c." 

The  whole  charter,  forty  pages,  is  worth  studying,  but  the  above 
statement  of  its  contents  is  all  that  can  be  reproduced  here. 

It  shows  the  carefully  prepared  views  of  what  the  leading  expert 
of  his  time  thought  to  be  essential  in  a  well  considered  charter  of 
municipal  incorporation  and  what  such  incorporation  was. 

There  follows,  pages  173  to  182,  both  included,  "Notes  of  An- 
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other  President."  It  is  a  fonn  for  the  incorporation  of  "The 
Guardians  of  the  Bridge,  the  Burgesses  and  Commonalty  of  the 
Village  of  M.  in  the  County  of  B." 

It  begins  with  the  Recital  of  former  Patents,  Name  of  the  Cor- 
poration, To  have,  take,  buy,  sell.  Number  of  Burgesses  and 
Officers,  Present  Burgesses,  Ordinances  (power  to  make),  Penalties, 
Election  of  Officers,  Oath  of  Officers,  Removal  of  an  Officer  or 
Member,  Court  of  Record. 

There  follow,  pages  183,  184,  "Notes  of  Another  President," 
consisting  of  Recitals  (of  former  Charters  and  prayer  for  a  new 
charter). 

Then  follows  a  model  of  brevity,  page  85. 

"We  do  grant  to  J.  S.,  &c.,  that  they,  and  all  men  that  shall  be 
Elect  there  Maiores,  BaylifFs,  or  other  Head-Officers,  &c.,  in  the 
same  City,  be  in  Fact,  Deed  and  Name,  one  Body,  and  perpetual 
Commonalty,  or  Corporation,  and  Incorporate  by  the  name  of,  &c 
And  that  the  same  Commonalty  and  Corporation,  every  year  for- 
ever, may  choose  and  make  of  the  same  Commonalty,  to  oversee 
and  govern  the  same  Corporation,  and  all  Persons  and  Affairs  thereof 
during  that  year,  &c.  And  that  the  said  Maior  and  Commonalty 
shall  have  and  enjoy  a  Common-Seal,  to  serve  forever  for  the 
business  of  the  same  Corpofaticm,  &c." 

And  finally  the  book  concludes,  pages  186  and  187,  with  notes 
for  a  charter  of  incorporation  for  drapers,  &c.,  here  copied  in  full 
to  point  out  that  such  charters  were  not  of  original  grant,  but  only 
confirmatory  of  a  state  of  facts  that  already  amounted  to  incorpo- 
ration. 

"That  we  at  the  request  of  A.  B.,  C.  D.,  honest  persons  now 
exercising  and  occupying  the  several  Trades,  Mysteries,  Crafts, 
Faculties,  and  Occupations  of  Drapers,  Taylors,  Mercers,  Hardware- 
men,  Coopers,  and  Chandlers,  within  our  Borough,  the  Town  of 
D.  in  the  county  of  G.  And  for  the  better  Government  and  common 
profit  of  the  same  Town,  and  of  all  and  singular  the  persons,  as 
well  now  as  hereafter,  their  Arts,  Mysteries,  or  Occupations  there 
exercising,  professing,  and  practicing;  as  also,  according  to  the 
ancient  custom  within  the  said  Town,  where  time  out  of  mind  hath 
been  a  certain  Cx)mmonalty  or  Fellowship  of  the  aforesaid  honest 
men,  who  the  several  Trades,  Arts,  Crafts,  Mysteries,  Sciences,  or 
Occupations  of  Drapers,  Taylors,  Mercers,  Hardwaremen,  Coopers, 
and  Chandlers  aforesaid,  or  any  of  them  within  the  Borough  or 
Town  aforesaid,  now  do,  or  hereafter  shall  or  may  exercise,  trade, 
or  occupy,  will,  have,  instituted,  and  begun.    And  therefore  we  do 
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by  these  Presents  grant  to  the  aforesaid  A.  B.,  C  D.,  &c.  That 
they,  and  all  the  Occupiers  of  the  said  Trades,  &c.,  and  every  or 
any  of  them  within  the  Lordship,  Borough,  and  Town  of  D.  afore- 
said, shall  be  in  Deed  and  Name  one  Body  Politike,  Commcmalty 
and  Fellowship  perpetual.  And  that  the  same  Fellowship  and 
Commonalty,  may  every  year  choose  out  of  them  three  expert  men 
that  have  lived  three  years,  and  been  of  one  of  these  Trades,  to  be 
Wardens  for  a  year,  to  oversee  the  Trades,  and  govern  the  Society 
and  Tradesmen  thereof,  and  strangers  using  the  Trades  there  and 
punish  Offenders  against  their  Orders  herein  mentioned,  with  the 
consent  of  the  major  part  of  the  Commonalty.  And  that  the  said 
Wardens,  Commonalty,  or  Fellowship,  shall  and  may  have  a  per- 
petual Successicm,  and  Common-Seal  for  their  Affairs,  called  the 
Common-Seal  of  the  Wardens  and  Commonalty  or  Fellowship  of 
Drapers,  &c.  And  that  they  the  said  Wardens  and  Commonalty, 
and  their  Successors,  may  lawfully  make  honest  and  Lawful  As- 
semblies, Orders,  and  Ordinances,  for  the  government,  oversight, 
and  correction  of  the  said  Commonalty  or  Fellowship;  and  of  all 
persons  trading,  practising,  using  or  occupying  the  Arts,  Trades, 
&c.,  to  the  Laws,  &c.,  of  this  nation  agreeable,  &c.  And  that  such 
a  day  they  meet  yearly,  and  choose  their  Wardens,  and  one  to  be 
Clerk  of  the  Company  for  that  year;  and  there  make  such  Orders, 
as  the  most  of  them  shall  agree  to  for  Government,  &c." 

Here,  in  conclusion,  is  a  book,  the  first  one  in  English  on  the 
subject  of  incorporation,  written  by  an  expert  on  the  subject,  <me 
who  was  the  clerk  under  Cromwell  of  the  Commission  for  the  issu- 
ance of  charters  of  municipal  incorporation.  It  has  long  ago 
dropped  out  of  sight  but  is  deserving  of  study.  Like  later  writers 
Sheppard  failed  to  make  any  distinction  between  corporations  es- 
sentially distinct  in  nature.  In  commcm  with  later  writers  he  was 
also  misled  by  Coke's  erroneous  dicta  uttered  in  the  case  of  Sutton's 
Hospital,  and  his  work  in  conuncxi  with  those  since  written,  has 
contributed  to  the  perpetuation  of  mistaken  views  as  to  municipal 
incorporation.  To  correct  these  erroneous  views  it  is  necessary 
to  go  back  of  all  the  books  written  in  English  on  the  subject  of 
Incorporation  and  to  study  the  subject  afresh  through  the  historical 
facts,  the  cases  and  the  charters.  Amasa  M.  Eaton. 

Providence,  R.  I.,  March,  1903. 
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At  a  recent  meeting  of  the  Governing  Board  of  the  Yale  Law 
School  the  following  minute  was  unanimously  adopted: 

Whereas,  Professor  Wayland  has  resigned  his  position  as  Dean 
of  the  Law  Department  of  Yale  University  on  account  of  the  con- 
dition of  his  health,  and, 

Whereas,  At  the  request  of  this  department  he  has  been  appointed 
by  the  Corporation,  Emeritus  Professor  of  English  Constitutional 
Law, 

Resolved,  That  we,  the  Governing  Board  of  this  department, 
deeply  regret  that  he  finds  himself  unable  to  resume  the  active  duties 
of  his  office  which  he  has  discharged  for  nearly  thirty  years,  with 
a  devotion,  fidelity  and  success  universally  recognized  by  all  who 
know  the  history  of  the  Yale  Law  School.  To  him,  more  than  to 
any  other  man,  it  owes  its  ample  library  and  spacious  building. 
Joining  its  Faculty,  then  composed  of  only  three  instructors,  in  1871, 
when  the  graduating  class  numbered  only  twelve,  and  that  number 
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had  been  exceeded  only  twice  in  previous  years,  he  leaves  it  with  a 
faculty  of  ten  professors,  three  assistant  professors  and  one  in- 
structor, and  an  enrollment  of  250  students,  besides  nearly  ninety 
academic  seniors  electing  courses  in  law.  In  1871,  there  were  but 
two  classes.  Since  then  the  undergraduate  course  has  been  pro- 
longed to  three  years,  with  a  corresponding  increase  in  the  instruc- 
tion given,  and  a  graduate  course  of  one  or  two  years  more — the 
first  established  at  any  American  or  English  law  school — which  for 
more  than  a  quarter  of  a  century  has  been  training  men  in  juris- 
prudence in  the  largest  sense  and  furnishing  well-equipped  teachers 
in  this  and  other  law  schools.  We  extend  to  him  our  sincere  con- 
gratulations on  these  great  advances  in  legal  education  at  Yale,  in 
which  he  has  had  so  large  a  share,  and  are  glad  to  feel  assured  that 
his  interest  in  the  school  will  continue  unabated. 

Resolved,  That  the  Acting  Dean  be  requested  to  send  to  Professor 
Wayland  a  copy  of  this  minute. 


COMMENT. 

THE  USE  OF  ORAL  WILLS  IN  CONNECTICUT. 

Oral  or  nuncupative  wills  were  used  in  Connecticut  from  the 
settlement  of  the  colony  until  as  late  as  1725'  and  perhaps  later. 
Although  there  was  nothing  in  our  statute  law  until  1821  to  prevent 
their  use,  they  have  been  obsolete  so  long  that  they  are  nearly,  if 
not  quite,  forgotten.  Thus,  the  Supreme  Court  says  in  Stone's 
Appeal,  74  Conn.  301,  303: 

"Prior  to  the  Revision  of  1821,  it  does  not  appear  that 
any  express  statutory  provision  existed  requiring  all  wills 
to  be  in  writing;  but  from  clear  implication  from  the 
statutes  prior  to  that  time  relating  to  devises  of  real  estate, 
wills  containing  such  devises  were  required  to  be  in  writing, 
just  as  they  were  in  England.  Although  it  does  not  appear 
that  prior  to  the  Revision  of  1821  any  statutory  provision 
existed  expressly,  or  by  clear  implication,  requiring  wills 
of  personality  to  be  in  writing,  yet  the  legislation  of  that 
period  in  reference  to  estates,  executors,  probate  courts, 
and  proof  of  wills,  seems  to  proceed  from  the  fact  that 
written  wills  alone  were  used  and  proved.  It  is  true  that 
Judge  Swift  in  his  "System"  (Vol.  I,  p.  420),  published 
in  1795,  gives  the  substance  of  what  Blackstone  says  about 
nuncupative  wills,  as  one  of  the  common-law  forms  of 
testamentary  disposition ;  but  it  does  not  follow  from  this 
that  such  wills  were  ever  used  and  proved  in  this  State. 
We  are  not  aware  that  unwritten  wills  have  ever  been 
used  or  probated  in  this  State,  although  it  may  have  been 

»Scc  will  of  Abigail  Bishop,  New  Haven  Probate  Records,  Vol.  5,  pp. 
255-6. 
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dcme.  In  the  case  of  Card  v.  Grinman,  5  Conn.  164,  i66» 
counsel  for  the  appellees,  in  their  brief,  say :  'The  earliest 
Records  of  the  Colony  show  that  written  wills  were  in 
constant  use,  and  there  is  not  a  suggestion  in  all  oar 
juridical  history  that  there  could  be  a  valid  will  without 
writing.' " 
In  the  first  volume  of  the  transcript  of  the  Connecticut  Colonial 
Records  are  found  three  nuncupative  wills.  ^ 

An  examination  of  two  parts  of  the  first  volume  of  the  records  of 
the  New  Haven  Probate  District  shows  that,  during  the  period  it 
covers  (1647-1687),  thirty-two  oral  wills  were  probated.  The 
word  will  is  here  used  to  include  all  declarations  as  to  the  disposition 
of  property  after  death,  which  were  given  effect. 

Tho^e  in  part  I  are:  Anthony  Tompson,  p.  33 ;  Mathew  Wood, 
p.  50;  Henry  Pecke,  p.  51 ;  Anthony  Tompson,  p.  55;  Richard 
Mansfield,  p.  56;  Tho  Mitchell,  p.  90;  Thomas  Jeffrie,  p.  102; 
William  Potter,  p.  118;  Thomas  Lampson,  p.  130;  Mathew  Moul- 
throp,  p.  143;  Thomas  Morris,  p.  159;  Mrs.  Leete,  p.  163;  Thomas 
Holt,  p.  173;  Elizabeth  Rose,  p.  176;  Thomas  Yale,  p.  i^;  Nathan 
Wheplye,  p.  213, 

In  part  II :  Daniel  Munne,  p.  6;  Joseph  Northrop,  p.  15  (codi- 
cil) ;  Bryan  Rossiter,  p.  31 ;  Sarah  Whiteman,  p.  38;  Jolm  Scranton, 
p.  41 ;  Ann  Tapp,  p.  50 ;  John  Rickman,  p.  59 ;  Henry  Cole,  p.  60 ; 
John  Fowler,  p.  66  (codicil);  Bristow,  p.  77;  Thomas  Sanford 
(codicil)  p.  98;  (jeorge  Hubbard,  p.  97  (codicil) ;  Elizabeth  Evatts, 
p.  98;  John  Kingsnorth,  p.  99;  Job  Everett,  p.  118. 

The  entries  as  to  the  probate  of  wills  in  the  New  Haven  Colonial 
Records  show  two  sorts  of  phraseology,  e.  g. : 

"The  last  will  and  testam't  of  Edwa:  Wigglesworth, 
late  of  Newhaven  deceased,  was  presented  to  ye  court, 
made  the  12th  day  of  July,  1653,  confirmed  by  his  owne 
hand  and  scale,  and  witnessed  by  Mr.  John  Davenport,  Mr. 
William  Hooke,  and  M.  Mathew  Gilbert."* 

"The  last  will  and  testam't  of  Henry  Peck,  late  of 

Newhauen  deceased,  was  presented  to  the  court,  made  the 

30th  of  October,  1651,  witnessed  by  William  Pecke,  Jno. 

Moss,  and  Sam:  Whitehead  vpon  their  oath,  at  a  court 

held  at  Newhauen,  the  2nd  day  of  May,  1654."* 

The  first  is  always  used  of  written  wills.     In  most,  if  not  all, 

cases  where  the  latter  is  used,  the  will  is  wholly  unwritten  or  is 

unsigned. 

The  court,  in  those  days,  exercised  supreme  power,  both  legis- 
lative and  judicial,  and,  to  a  large  extent,  settled  estates  as  it  thought 
just,  unhampered  by  statute  or  common-law. 

The  following  show  how  great  these  powers  were. 

1  Those  of  William  Spencer,  p.  449;  Tho.  Scott,  p.  453;  and  Ed.  Chalk- 
well,  p.  492. 

•  New  Havea  Colonial  Records,  Vol.  II,  p.  90. 
•New  Haven  Colonial  Records,  Vol.  II,  p.  91. 
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"This  court  understanding  that  those  concerned  about 
ye  estate  of  Mr.  Thomas  Yale*  late  of  New  Haven  de- 
ceased (yt  is  the  widow  and  children)  were  not  come  to 
any  agreement  among  themselves  as  to  distribution  as  they 
were  formerly  advised  by  the  court  and  now  moving  ye 
court  for  an  issue,  the  said  court  laboring  much  with  ye 
said  partyes  to  bring  them  to  a  loveing  complyance,  but 
not  prevaileing,  came  to  this  conclusion  as  followeth; 
viz:  That  whereas  Mr.  Thomas  Yale  late  of  Newhaven 
deceased  in  his  life  time  and  a  few  years  before  his  death 
declared  his  mind  in  part  about  his  estate,  what  his  in- 
tendm'ts  were  for  the  dispose  thereof,  both  with  respect  to 
his  wife,  eldest  son  and  other  children  as  by  testimonyes 
given  unto  ye  court  doth  and  may  approve ;  yet  noe  written 
will  being  made,  the  court  haveing  respect  to  ye  last  de- 
clared mind  of  ye  said  deceased,  and  haveing  considered  ye 
whole  of  the  case  as  it  now  stands  that  ye  widdow  may 
bee  comfortably  and  honorably  provided  for  and  ye  love 
and  peace  may  be  continued  in  ye  family  and  among  ye 
children,  doe  order  as  followeth:"    *    *    * 

"And  the  court  doe  advise  all  ye  relations  concerned  to 
acquiese  in  this  distribution  and  to  live  together  in  love 
and  peace  with  good  correspondence  for  mutual  helpfulness 
and  all  to  promote  the  comfort  and  content  of  their  aged 
mother." » 

"A  writing  p'rsented  for  ye  last  will  &  testam'  of 
Serg't  Tho.  Jeffrie  late  of  Newhaven,  deceased,  but  wanting 
due  form  &  date,  and  it  being  alsoe  ill  pened  &  spel'd  & 
thereby  found  difficult  to  reade,  could  not  be  legally  proued, 
yet  being  written  (with  his  owne  hand)  &  subscribed  (as 
was  conceiued  &  vpon  oath  attested  by  Leiftenn't  JcJhn 
Nash  to  containe  ye  last  will  of  ye  deceased  (to  ye  best  of 
his  knowledge)  according  to  ye  true  meaning  of  it,  which  in 
a  writing  deliuered  in  is  by  him  expressed,  it  was  ordered 
y't  accordingly  ye  estate  of  ye  deceased  shalbe  disposed  of. 
Prooued  in  court  at  Newhauen,  Decemb.  3d,  i66i"* 
See  also  the  entry  as  to  the  estate  of  Theophilus  Eaton.^ 
Although  this  plenary  power  may  explain  the  probate  of  some 
wills,  the  larger  number  of  oral  wills  were  probated  without  com- 
ment and  apparently  as  a  matter  of  course,  thus  showing  that 
nuncupative  wills  must  have  had  a  recognized  place  in  Connecticut 
Colonial  jurisprudence. 

A  good  example  of  a  nuncupative  will  is  the  following:* 

"The  last  will  and  testament  of  Anthony  Tompson, 

late  of  New  Haven  deceased,  made  the  26th  of  December, 

1654^ 

»Unclcof  Elihu  Yale. 

'New  Haven  Probate  Records,  Vol.  i,  pp.  198-9. 
*New  Haven  Colonial  Records,  Vol.  II,  p.  446. 
*New  Haven  Colonial  Records,  Vol.  II,  p.  258. 
•New  Haven  Probate  Records,  Vol.  I,  p.  55; 
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Anthony  Tompson  of  New  Haven,  being  sick  at  Mil- 
ford,  declared  his  will  touching  his  outward  estate  upon 
the  six  and  twenty  day  of  Decembr,  in  the  yeare  one 
Thousand  six  hundred  and  fifty-foure,  as  follows,  vs.  first, 
he  gave  all  his  Lands  unto  his  Brother,  John  Tompson: 
also  he  gives  a  cow  to  his  Eldest  Sister,  his  father's  daugh- 
ter by  his  own  Mother ;  also  he  gave  unto  his  Three  sisters, 
the  daughters  of  his  father  by  his  Mother-in-law  Goodwife 
Camp  Twenty  shillings  a  piece,  and  to  his  Mother-in-Law 
herselfe  forty  shillings.  The  rest  of  his  estate,  in  what 
goods  or  chattells  so-ever  it  be,  he  gave  them  unto  his 
Brother  John  Tompson,  appointing  him  to  be  executor. 

Witness  of  this  being  declared  in  the  presence  of  ye 
Executor,  John  Prudden.  Afterwards  he  gave  to  two 
poore  widdows  sisters  of  the  church  of  Newhaven,  To  wit : 
widow  Holbert  and  widow  Wilmot,  ten  shillings  a  piece. 

Witness  to  this  is  his  Mother-in-law." 
This  will  shows  that  oral  wills  were  used  to  pass  real  estate. 

Harrison  Hewitt. 


CHROMO-LITHOGRAPH  CIRCUS  POSTERS  AS  SUBJECTS  OF  COPYRIGHT. 

The  Supreme  Court  of  the  United  States  has  just  passed  upon 
the  question  whether  chromo-lithographs  are  within  the  protection 
of  the  copyright  law.  The  Circuit  Court  of  Appeals  had  decided 
(44  C.  C.  A.  296)  that  they  were  not  within  the  protection  of  the 
law,  and  this  decision  upon  appeal  was  reversed. 

Incidentally  the  opinion  in  the  case  was  the  first  written  by  Mr. 
Justice  Holmes  since  his  elevation  to  the  Supreme  bench  and  has 
elicited  no  little  light  comment  because  of  his  citing  Ruskin  and 
discussing  art,  thus  evincing  ^the  literary  and  cultured  instincts  of 
his  illustrious  father.  However,  the  case  is  noteworthy  in  that  it 
carries  forward  considerably  certain  principles  of  the  copyright  law. 

It  has  been  thought  well  settled  that  advertisements  possessing 
little  or  no  literary  or  artistic  qualities  are  not  properly  subject 
to  copyright.  CoUander  v.  Griff eth,  11  Blatch.  (U.  S.)  212;  Ehret 
V.  Pierce,  10  Fed.  553.  In  the  case  of  Yuenling  v.  Schile,  12  Fed. 
97,  however,  it  was  held  that  a  chromo-lithographic  picture  used  as 
an  advertisement  was  properly  a  subject  of  copyright  because  pos- 
sessing evident  artistic  merit.  The  Supreme  Court  in  the  case  before 
us  (Bleistein  v.  Donaldson  Lithographing  Co.,  23  Sup.  Ct.  298), 
insists  that  originality  is  the  test,  and  points  out  that  "The  least  pre- 
tentious picture  has  more  originality  in  it  than  directories  and  the 
like  which  may  be  copyrighted."  To  quote  further :  "A  picture  is 
none  the  less  a  picture  and  none  the  less  a  subject  of  copyright  that 
it  is  used  for  an  advertisement.  And  if  pictures  may  be  used  to 
advertise  soap  or  the  theatre,  or  monthly  magazines,  as  they  are, 
they  may  be  used  to  advertise  a  circus."    Also,  "It  would  be  a 
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dangerous  undertaking  for  persons  trained  only  in  the  law  to 
ccMistitute  themselves  final  judges  of  the  worth  of  pictorial  illus- 
trations, outside  of  the  narrowest  and  most  obvious  limits.  At 
the  one  extreme  scwne  works  of  genius  would  be  sure  to  miss  ap- 
preciation. Their  very  novelty  would  make  them  repulsive  imtil 
the  public  had  learned  the  new  language  in  which  their  author 
spoke.  *  *  *  At  the  other  end,  copyright  would  be  denied  to 
pictures  which  appealed  to  a  public  less  educated  than  the  judge. 
Yet  if  they  command  the  interest  of  any  public,  they  have  a  com- 
mercial value, — ^it  would  be  bold  to  say  that  they  have  not  an  aesthetic 
and  educational  value, — and  the  taste  of  any  public  is  not  to  be 
treated  with  contempt." 

From  this  view,  the  effect  of  which,  it  would  seem,  will  be  to 
greatly  increase  the  number  of  copyrights  and  proportionately  stim- 
ulate the  activity  of  the  office  of  the  Librarian  of  Congress,  Justices 
Harlan  and  McKenna  emphatically  dissented,  concurring  with  the 
Circuit  Court  of  Appeals  in  the  following  language :  "If  a  chromo, 
lithograph  or  other  print,  eng^ving  or  picture  has  no  other  use  than 
that  of  a  mere  advertisement  *  *  *  it  would  not  be  promotive 
of  the  useful  arts  *  *  *  and  the  copyright  statute  should  not 
be  construed  to  include  such  publication." 

Should  the  theory  of  this  decision  be  followed  out  to  reasonable 
lengths  it  is  easily  seen  how  it  might  impinge  upon  the  territory 
of  trade-marks.  On  general  view,  it  may  well  be  questioned 
whether  the  constitutional  provision  "granting  for  limited  times  to 
authors  the  exclusive  rights  to  their  writings"  has  not  been  stretched 
in  several  directions  to  points  from  which  the  courts  will  ultimately 
withdraw. 


JURISDICTION  IN  DIVORCE  PROCEEDINGS. 

Owing  to  the  fact  that  the  States  have  the  sole  power  to  regulate 
the  domestic  relations  of  its  citizens,  the  subject  of  divorce  has 
reached  the  United  States  Supreme  Court  only  when  there  has  been 
involved  some  constitutional  question.  This  question  has  generally 
been  the  leaning  and  application  of  the  "full  faith  and  credit" 
clause,  and  it  is  held  that  that  clause  does  not  apply  to  the  matter 
of  jurisdiction.  The  jurisdictioiTof  a  court  in^ne  State  may  be. 
mquireTlnto  in  a  collateral  proceeding  in  another  State.  TKomp- 
son  V.  Whitman,  18  Wall.  457;  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265. 

In  this  country  it  has  been  held  universally  that  the  true  test  of 
jurisdiction  in  divorce  proceedings  is  domicil.  Smith  v.  Smith, 
13  Gray  209;  People  v.  Dowell,  25  Mich.  247;  Hoffman  v.  Hoffman, 
40  N.  Y.  30.  It  follows,  then,  that  where  neither  party  has  a  bona 
fide  domicil  within  the  State  where  the  decree  of  divorce  is  granted, 
and  where  service  is  made  by  publication  only,  upon  the  defendant 
in  another  State,  such  decree  is  entitled  to  no  faith  and  credit  in 
that  other  State.    Sewdl  v.  Sewall,  122  Mass.  156;  Litowitch  v. 
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Litowitch,  19  Kan.  451;  Van  Fossen  v.  State,  37  Ohio  St  317; 
Thelen  v.  Thelen,  75  Minn.  433 ;  and  two  cases  recently  decided  in 
the  Supreme  Court  have  approved  and  adopted  this  view.  Bell  v. 
Bell,  181  U.  S.  17s ;  Streitwolf  v.  StreitTVolf,  181  U.  S.  179. 

The  serious  disagreement  arises  over  the  question  whether  a 
bona  fide  domicil  by  the  plaintiff  only,  together  with  mere  con- 
structive service  upon  the  defendant,  is  sufficient  to  give  a  State 
such  jurisdiction  in  divorce  proceedings  as  to  require  the  recog- 
nition of  the  decree  granted  by  other  States.  Most  of  the  State 
courts  have  answered  this  question  in  the  affirmative  as  regards 
the  status  of  both  parties.  Harding  v.  Alden,  9  Me.  140;  Hood  v. 
Hood,  II  Allen  196;  Ditson  v.  Ditson,  4  R.  I.  87;  Felt  v.  Felt,  59 
N.  J.  Eq.  606.  A  contrary  view  is  taken  by  the  courts  of  New 
York  and  one  or  two  other  States.  They  refuse  to  recc^^ize  that 
the  matrimcxiial  relation  of  a  party  domiciled  within  its  territory 
may  be  changed  by  an  adjudication  in  another  State,  unless  there 
has  been  actual  notice  to,  or  personal  appearance  entered  by  such 
party ;  but  they  admit  that  the  status  of  a  party  domiciled  in  another 
State  may  be  altered  in  accordance  with  the  law  of  that  other  State. 
People  V.  Baker,  76  N.  Y.  78;  In  re  Kimball,  155  N.  Y.  162;  Mc- 
Creery  v,  DcaAs,  44  So.  Car.  195.  Most  courts  recognize  the  dis- 
tinction between  the  proceeding  in  rem  which  determines  the  status 
and  that  in  personam  which  settles  the  personal  rights  of  the  parties 
in  such  matters  as  relate  to  alimony,  the  custody  of  children  located 
in  another  State,  and  prohibitions  against  marriage.  Turner  v. 
Turner,  44  Ala.  450;  Kline  v.  Kline,  57  la.  386;  Garner  v.  Gamer, 
56  Md.  128.  This  much  mooted  questicMi  the  Supreme  Court  has 
not  as  yet  directly  passed  upon,  but  it  has  drawn  a  distinction,  not 
made  in  the  decisions  of  the  State  courts.  Thus,  it  was  held  in 
Atherton  v,  Atherton,  181  U.  S.  155,  that  where  the  plaintiff  has  a 
bona  fide  domicil  in  the  State  of  the  matrimonial  domicil,  that  State 
has  such  jurisdiction  of  the  subject  matter, — ^though  the  defendant 
is  served  with  constructive  notice  only, — as  to  require  other  States 
to  recognize  the  divorce  granted,  as  valid  and  binding  on  both 
parties.  Whether  the  IxMia  fide  domicil  of  the  plaintiff  in  a  State 
other  than  that  of  the  matrimonial  domicil  would  alone  be  sufficient 
to  give  jurisdiction,  was  left  an  open  question. 

A  phase  of  this  subject,  not  before  passed  upon  by  the  Supreme 
Court,  was  presented  to  that  tribunal  in  the  recent  case  of  Andrews 
V.  Andrews,  23  Sup.  Ct.  237,  in  which  it  was  held  that  the  appear- 
ance of  the  non-resident  defendant  could  not  invest  a  court  with 
jurisdiction  of  a  suit  for  divorce^  instituted  by  a  person  who  had  no 
bona  fide  domicil  within  the  State.  I'his  question  "Has  arisen  a  few 
tftfies  in  the  State  courts,  and  has  been  decided  in  each  case  in  accord 
with  the  present  decision.  People  v.  Dawell,  25  Mich.  247 ;  Maguire 
V.  Maguire,  7  Dana  (Ky.)  183;  Harrison  v.  Hartison,  20  Ala.  629; 
dictum  in  Chase  v.  Chase,  6  Gray  161.  The  question,  which  was 
above  mentioned  as  being  left  undecided  in  Atherton  v.  Atherton, 
was  also  left  open  in  this  case.  The  discussion  has  now  narrowed 
down  to  that  one  point,  and  the  decision  of  the  Supreme  Court  as 
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to  that  is  awaited  with  interest  If  anything  can  be  inferred  from 
the  court's  reasoning  in  Atherton  v.  Atherton  and  in  the  present 
case,  it  would  seem  that  a  bona  fide  domicil  by  a  party  plaintiff  in 
any  State  would  of  itself  confer  jurisdiction.  Public  policy  would 
seem  to  require  that  it  should  not  be  necessary  for  a  plaintiff  to 
ccMitinue  or  acquire  a  domicil  in  the  State  of  the  matrimonial  domicil, 
in  order  to  obtain  a  divorce  that  would  be  recognized  in  other  States. 

The  present  case  is  important  in  that  it  so  clearly  brings  out  the 
fact  that  in  divorce  proceedings  domicil  is  the  inherent  element  upon 
which  jurisdiction  must  rest,  whether  the  action  is  ex  parte  or  inter 
partes.  The  authority  of  a  court  does  not  in  such  case  depend 
on  its  jurisdiction  over  the  parties,  but  on  its  jurisdiction 
over  the  subject  matter,  viz.:  bona  fide  domicil.  Domicil  is 
the  primary  consideration;  jurisdiction  of  the  parties  is  only 
secondary.  In  matters  of  private  concern,  if  both  parties  are 
willing  to  submit  to  a  State's  jurisdiction,  its  decree  or  judgment  is 
Unding  and  must  be  recognized  as  valid  in  all  the  States.  But  in 
divorce  the  State  is  an  interested  third  party,  being  bound  to  guard 
the  morals  of  its  citizens.  Consequently  a  State  must  waive  its 
rights  by  some  legislative  enactment,  in  order  to  be  concluded  by 
the  judgment  of  another  State,  which  had  no  jurisdiction  of  the 
subject  matter — domicil. 

The  English  decisions,  though  in  themselves  they  are  not  entirely 
harmonious,  seem  to  be  in  conflict  with  the  principal  case>  Calwell 
V.  Calwell,  3  Swab.  &  T.  259-61 ;  Niboyet  v,  Niboyet,  3  P.  D.  52. 


VESTED  RIGHTS  AS  CONFERRED  BY  A  FINAL  DECREE  FOR  ALIMONY. 

The  nature  of  a  decree  for  divorce  and  a  permanent  allowance  of 
alimony  is  presented  and  conflicting  opinions  put  forth  in  the  case 
of  Livingston  v.  Livingston,  66  N.  E.  123,  recently  decided  by  the 
New  York  Court  of  Appeals.  The  case  arose  upon  the  following 
facts.  In  1892  the  wife  obtained  judgment  of  absolute  divorce, 
including  a  permanent  allowance  of  money  to  be  paid  in  installments. 
No  appeal  was  taken  by  the  defendant  from  the  decree ;  it  reserved 
no  power  in  the  court  to  alter  it ;  and  no  such  power  was  conferred 
by  the  statute  then  in  force.  In  1901  the  husband  obtained  from 
the  same  court  an  order  reducing  the  alimony,  on  proof  of  a  sub- 
stantial change  of  circumstances.  The  order  was  granted  under 
the  supposed  authority  of  c.  742,  N.  Y.  Laws  of  1900,  amending 
Code  Civ.  Proc.,  sec.  1759,  by  allowing  the  court  "at  any  time  after 
final  judgment,  whether  heretofore  or  hereafter  rendered,  to  annul, 
vary  or  modify"  the  order  of  alimony.  This  statute,  in  so  far  as  it 
applies  to  judgments  entered  before  its  enactment,  the  Appellate 
Division  held  to  be  unconstitutional,  and  reversed  the  order  of  re- 
duction. By  a  majority  of  one,  the  Court  of  Appeals  has  sustained 
the  ruling  of  the  Appellate  Division. 

The  constitutional  provision  said  to  be  violated  is  that  no  perscm 
shall  be  deprived  of  property  without  due  process  of  law.  (N.  Y. 
Cc«ist.,  art.  I,  sec.  6.)     The  decision  therefore  involves  the  proposi- 
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tion  that  a  final  decree  of  divorce  awarding  alimony  establishes 
vested  property  rights,  and  is  so  far  like  an  ordinary  final  judgment 
or  decree  as  to  be  beyond  the  reach  of  direct  legislative  power. 

Just  how  far  rights  under  an  ordinary  judgment  may  be  affected 
by  the  legislature  is  not  clearly  settled.  That  judgments,  as  such, 
are  not  within  the  prohibition  of  the  Federal  Constitution  against 
impairing  the  obligation  of  contracts  has  been  determined  by  the 
final  interpreter  of  that  instrument.  Louisiana  v.  Mayor  of  New 
Orleans,  109  U.  S.  285 ;  Motley  v.  Lake  Shore  Ry.,  146  U.  S.  162. 
But  they  are  protected  by  another  clause  of  the  Federal  and  State 
Constitutions,  i.  e.,  that  citizens  shall  not  be  deprived  of  property 
without  due  process  of  law.  Judgments  ordinarily  are  property. 
In  Gilman  v.  Tucker,  128  N.  Y.  190,  which  involved  a  judgment 
declaring  void  the  title  to  certain  real  estate  purchased  at  execution 
sale,  the  court  said,  ''We  must  bear  in  mind  that  a  judgment  has 
been  rendered,  and  the  rights  flowing  from  it  have  passed  beyond 
the  legislative  power,  either  directly  or  indirectly,  to  reach  or  destroy. 
After  adjudication  the  fruits  of  the  judgment  become  rights  of 
property,  vested  and  beyond  the  reach  of  legislative  power."  It 
is  sometimes  said  that  the  legislature  may  interfere  with  the  judg- 
ment by  statutes  affecting  the  remedy.  But  this  is  true  only  with 
important  qualifications.  For  example,  statutes  of  limitation  may 
be  changed  at  will,  but  a  bar  already  complete  cannot  be  removed, 
and  no  existing  claims  can  be  affected  unless  a  reasonable  time  is 
allowed  for  bringing  actions  on  them.  Bigelow  v.  Bemis,  2  Allen 
496 ;  Wheeler  v.  Jackson,  137  U.  S.  245.  The  right  of  appeal  may 
be  altered,  but  an  act  conferring  a  right  of  appeal  from  a  judgment 
which,  by  existing  law,  has  become  final,  is  unconstitutional.  Germ. 
Sav.  Bank  v.  Village  of  Suspension  Bridge,  159  N.  Y.  362.  The 
general  rule  as  to  vacating  judgments  is  that  a  statute  may  declare 
what  judgments  shall  in  future  be  subject  to  be  vacated,  or  when,  or 
how  long,  or  for  what  causes,  but  it  cannot  apply  retrospectively  to 
a  judgment  already  rendered  and  which  had  become  final  and  un- 
alterable by  the  court  before  its  passage.  Such  an  act  would  be 
unconstitutional  both  as  impairing  vested  rights  and  as  an  un- 
warranted invasion  of  the  province  of  the  judicial  department 
Black  on  Judgments  (2d  ed.)  sec.  298;  Branson  v.  Schulten,  104 
U.  S.  410. 

The  question  of  applying  this  rule  in  alimony  cases  does  not 
frequently  arise,  for  a  number  of  reasons.  The  whole  subject  of 
divorce  in  this  coimtry  is  minutely  regulated  by  statutes  and  the 
courts  have  no  common  law  jurisdiction.  These  statutes  usually 
provide  that  the  amount  of  alimony  may  be  changed  from  time  to 
time  after  the  term,  and  such  statutes,  of  course,  in  effect  enter 
into  the  decree.  In  the  absence  of  statute  the  decree  may,  and 
probably  usually  does,  reserve  the  right  to  re-adjust  the  alimony  at 
any  time  to  changed  circumstances.  Where  there  is  neither  a  statute 
conferring  the  power  nor  a  reservation  in  the  decree  it  is  generally 
held  that  an  award  of  permanent  alimony  in  a  decree  a  vinculo  cannot 
be  altered  after  the  term  or  the  time  in  which  a  new  trial  may  be  had. 
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2  Am.  &Efig.  Enc.  Law,  2d  ed.,  136.  But  these  considerations  go  to 
the  power  of  the  court  or  the  construction  of  a  statute  rather  than  to 
the  power  of  the  legislature. 

It  would  seem  that  upon  its  face  a  decree  awarding  alimony, 
which  had  passed  beyond  the  power  of  the  courts,  was  also  beyond 
the  power  of  the  legislature  as  much  as  is  an  ordinary  judgment. 
It  is  the  judicial  determination  of  the  amount  required  to  be  paid 
each  year  by  a  person  upon  whom  there  is  by  law  a  liability  and  in 
discharge  of  that  liability.  Walker  v.  Walker,  155  N.  Y.  77.  While 
the  analogy  cannot  be  pressed  too  far,  there  is  a  striking  similarity 
between  it  and  an  obligation  to  pay  a  sum  of  money  each  year  in 
cc»isdieration  of  the  transfer  to  Uie  obligor  of  a  piece  of  property. 
It  is  difficult  to  see  why  both  do  not  equally  vest  property  rights. 
During  the  existence  of  the  marriage  relation  the  wife  had  an  abso- 
lute right  to  support,  and  the  husband  was  under  a  corresponding 
obligation.  The  State  prescribes  that  certain  misconduct  of  the 
husband  is  a  sufficiently  serious  breach  of  the  marriage  contract  to 
entitle  the  wife  to  a  divorce,  i.  e.,  a  rescission.  And,  as  the  injured 
party,  entitled  not  only  to  release  from  the  relation  but  to  such 
compensation  as  the  law  can  practicably  give,  she  receives  instead 
of  her  prior  right  to  support  as  a  wife,  which  is  now  wholly  cut  off, 
the  right  to  a  liquidated  amount  payable  according  to  the  decree. 
The  objection  urged  by  the  dissenting  judges  that  this  provision  is 
not  property  because  it  lacks  such  incidents  as  capacity  to  be  sold 
or  transferred  or  bequeathed  by  will  or  pass  by  intestacy  is  partly 
unfounded  and  partly  no  objection  at  all.  "The  now  discovert 
feme  may  make  contracts  relating  to  her  alimony  the  same  as  to  any 
other  property  interest."  Preston  v.  Williams,  81  111.  176;  Blake  v, 
Blake,  7  Iowa  46.  In  these  cases  contracts  providing  for  the  release 
of  the  husband  from  the  obligation  fixed  in  the  judgment,  were  en- 
forced. A  life  estate  in  real  property  cannot  pass  by  will,  intestacy, 
etc.,  but  no  one  would  deny  that  it  is  a  property  right.  So,  too, 
alimony,  even  in  arrears,  is  not  a  debt  provable  tmder  the  Bank- 
ruptcy Act,  or  barred  by  a  discharge.  Audubon  v.  Shufeldt^  181 
U.  S.  575.  But  neither  are  judgments  based  on  rights  arising  from 
malicious  torts,  but  such  judgments  none  the  less  are  evidence  of 
rights  of  property. 

A  more  serious  objection  is  that  the  decision  seems  to  deny  the 
plenary  power  of  the  legislature  with  respect  to  marriage,  divorce 
and  alimony.  But  it  is  believed  that  nothing  within  the  proper  and 
natural  scope  of  this  power  is  called  in  question  at  all.  The  legis- 
lature may  prescribe  how  the  marriage  contract  may  be  made,  may 
regulate  the  relation  while  it  exists  and  the  conditions  on  which  it 
may  be  dissolved.  Outside  of  these  limits  its  power  does  not  extend. 
It  cannot  compel  parties  to  enter  the  marriage  relation  in  the  first 
place,  or  to  apply  for  a  divorce  however  outrageous  the  conduct  of 
either,  or  to  return  to  that  relation  after  a  full,  fair  trial  on  the 
merits  and  final  judgment  of  absolute  divorce.  The  difference  in  the 
power  of  the  legislature  to  confer  authority  upon  the  courts  where 
alimony  is  decreed  with  power  reserved  in  the  decree  or  by  statute. 
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and  where  there  is  no  reservation,  is  parallel  to  the  diflFerence  be- 
tween its  power  in  the  case  of  a  separation,  where  a  relation  still 
exists  over  which  jurisdiction  may  be  assumed,  and  the  case  of  an 
absolute  divorce,  where  the  relation  which  has  conferred  jurisdiction 
disappears  entirely. 

The  circumstance  that  apparent  injustice  is  wrought  in  this  case 
(the  woman  has  remarried,  and  her  husband  is  able  and  willing  to 
support  her,  while  her  former  husband's  present  income  barely  ex- 
ceeds the  amount  of  alimony  he  has  to  pay  to  her)  is  merely  another 
instance  of  what  must  sometimes  occur  in  the  application  of  princi- 
ples established  for  the  general  good,  and  affords  no  argument 
against  the  conclusion  reached  by  the  court,  which  is  believed  to 
be  sound. 
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Check— Payment  after  Death  of  Donor— Liability  of  Bank.— Pullen 
ET  Au.  V.  Placer  County  Bank,  71  Pac  83  iCAL).^Held,  that  a  bank 
paying  a  check  with  notice  of  the  drawer's  death  is  liable  to  his  estate. 
McFarland  and  Henshaw,  JJ.,  dissenting. 

It  has  been  held  that  a  check  given  for  a  good  consideration  is  not 
revoked  by  the  death  of  the  drawer  before  its  presentment.  Lewis  v.  Inter- 
national  Bank,  13  Mo.  App.  202.  And,  on  the  other  hand,  that  a  check  is 
revoked  by  the  drawer's  death  before  acceptance.  Nat,  Comm,  Bank  v. 
Miller,  77  Ala.  168.  The  drawer's  death  has  been  held  to  revoke  a  bank's 
authority  to  pay  a  check  delivered  to  the  payee  as  a  gift  when  the  adminis- 
trator had  undertaken  to  revoke  the  check  and  the  bank  had  therefore  refused 
to  pay  it.  Simmons  v.  Society,  31  Ohio  St.  457.  The  text-book  writers 
with  a  few  exceptions  say  that  the  death  of  the  drawer  revokes.  Morse, 
Banks  &  Banking,  4th  ed.,  sec.  400;  Byles,  Bills  (5th  Am.  ed.),  loi ;  Chitty, 
Bills  (13th  Am.  ed.),  484.  But  see  Daniel,  Neg.  Instr.,  5th  ed.,  sec.  i6i8b, 
and  discussion  maintaining  the  opposite  view  in  3  Va.  L.  J.  323.  It  is  gener- 
ally agreed  that  if  the  bank  has  no  notice  of  the  drawer's  death  it  will  not  be 
liable. 

Constitutional  Law— "Equal  Protection  of  the  Law" — Peddler's 
License. — State  v.  Mitchell,  53  Atl.  887. — The  Maine  statute  (Laws  1901, 
c.  227),  makes  a  distinction  between  peddlers  who  own  and  pay  taxes  on  a 
stock  in  trade  to  the  amount  of  $25,  and  those  who  pay  a  less  tax  on  such 
stock  in  trade,  exempting  the  former  from  paying  license  fees,  while  requir- 
ing the  latter  to  pay  them.  Held,  that  such  discrimination  is  in  violation 
of  the  Fourteenth  Amendment,  which  grants  to  all  the  equal  protection  of 
the  law. 

The  opinion  in  this  case  gives  a  concise  and  comprehensive  summary 
as  to  what  constitutes  the  "equal  protection  of  the  law,"  guaranteed  by  the 
Fourteenth  Amendment.  There  can  be  no  discrimination  between  persons 
similarly  situated.  Barbier  v.  Connolly,  113  U.  S.  27;  Strauder  v.  West  Va., 
100  U.  S.  303.  But  there  may  be  between  localities,  kinds  of  business,  etc. 
Leavitt  v,  R.  R,  Co.,  90  Me.  153;  Ma,  Pac,  R.  R  v.  Mackey,  127  U.  S.  205. 
Yet  even  such  discrimination  must  be  reasonable,  and  based  upon  real 
differences  in  situation  or  conditions.  Connolly  v.  Pipe  Co.,  184  U.  S.  540; 
Yick  Wo  V,  Hopkins,  118  U.  S.  356;  R.  R.  Co.  v.  Ellis,  165  U.  S.  150.  The 
great  weight  of  authority  supports  the  present  case  in  holding  that  a  dis- 
crimination on  account  of  the  amount  of  business  done  is  a  mere  arbitrary 
discrimination,  not  based  on  any  inherent  difference  in  kind.  Cotting  v. 
Stock  Yards,  183  U.  S.  79;  State  v,  Haun,  61  Kan.  146;  State  v,  Gardner,  58 
Ohio  599. 

Contributory  Negugence  of  Plaintiff — Action  by  Administrator — 
Death.— O'Shea  v.  Ry.  Co.,  79  N.  Y.  Suff.  890.— HeW,  that  there  can  be  no 
recovery  by  a  father,  the  sole  beneficiary  of  a  deceased  son,  nine  years  of  age, 
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in  an  action  by  him  as  administrator,  when  his  neglect  is  a  contributing 
cause  of  the  injury. 

This  question  has  never  before  been  directly  passed  upon  in  New  York, 
but  this  result  is  in  accord  with  the  decisions  of  other  States.  Bamberger  v, 
Ry-  Co.,  95  Tenn.  i8;  Wolf  v,  Ry.  Co.,  55  Ohio  St.  517;  Tiffany,  Death  by 
Wr.  Act,  sees.  69-71;  Beach,  Contrib,  Neg.,  sec.  44;  Shearm  &  R,,  Neg.,  sec 
71.  Under  the  view  taken  by  these  authorities  the  question  is  whether  the 
beneficiary  shall  be  allowed  to  profit  by  his  own  wrongful  act,  and  the  doctrine 
of  imputed  negligence  laid  down  in  HartHeld  v.  Roper,  21  Wend.  615,  does 
not  apply.  Metcalfe  v.  Ry.  Co.,  la  App.  Div.  147.  But  where  the  cause  of 
action  is  considered  a  survival  of  the  child's  right,  damages  are  a  part  of 
the  child's  estate,  and  are  cast  on  the  beneficiary  by  operation  of  law;  the 
parent's  negligence  in  such  case  could  only  effect  his  recovery  as  sole  ben- 
eficiary by  applying  the  doctrine  of  HartHeld  v.  Roper,  supra.  Ry  Co.  v. 
Groseclose^s  AdmW.,  88  Va.  267;  Wymore  v.  Mahaska  Co.,  78  la.  396.  In 
New  Jersey  the  court  was  evenly  divided  over  the  question.  Consolidated 
Traction  Co.  v.  Hone,  59  N.  J.  L.  275. 

DowxR— Allotmbnt^Exonekation  of  Husband's  Alienee. — Longshore 
V.  LoNGSHOSE  ET  AL.^  65  N.  £.  1081  (111.)  .-—Held,  where  a  husband  has 
aliened  land  with  warranty,  a  court  of  equity  will  exonerate  the  alienee  by 
alloting  dower  for  the  whole  estate  out  of  the  descended  lands  whenever 
th^  are  of  sufficient  value. 

This  question  is  a  new  one  in  this  court,  and  does  not  seem  to  have 
been  passed  upon  elsewhere  except  in  New  York  and  Kentucky.  Wood  v. 
Keyes,  6  Paige  478;  Richmond  v.  Harris,  102  Ky.  389.  But  the  decision  is 
in  accord  with  recognized  equitable  principles. 

Eminent  Domain— Delegation  of  Power— Public  Use. — Fallsburg 
Power  and  Mfg.  Co.  v.  Alexander,  43  S.  E.  194  (Va.). — ^A  manufacturing 
company,  incorporated  to  generate  power,  light  and  heat,  was  granted  the 
right  of  eminent  domain.  By  the  charter  it  had  the  option  of  devoting  its 
products  to  its  own  use  or  the  use  of  the  public.  Held,  that  as  the  public  had 
no  definite  right  to  the  use  of  the  products,  the  provision  giving  the  company 
the  right  of  eminent  domain  was  unccmstitutional. 

The  law  is  becoming  settled  on  the  point  involved.  The  right  of  eminent 
domain  was  given  to  manufacturing  companies  upon  consideration  of  "general 
good"  in  French  v.  Braintree  Mfg.  Co.,  23  Pick.  220,  and  Olmstead  v.  CamP, 
33  Conn.  532,  and  denied  in  Hay  v.  Cohoes  Co.,  3  Barb.  (N.  Y.)  47.  The 
reasons  with  which  this  policy  of  "general  good"  originated  have  long  since 
ceased  to  exist.  Jordan  v.  Woodward,  40  Me.  323.  By  the  modem  doctrine, 
to  justify  the  granting  of  the  right  of  eminent  domain  to  a  private  corpora- 
tion, the  interest  of  the  public  must  be  well  defined.  Gilmer  v.  Lime  Point, 
18  Cal.  229.  And  the  State  must  have  a  voice  in  the  manner  in  which  the 
public  may  avail  itself  of  that  use.  Board  v.  Hoesen,  14  L.  R.  A.  114.  See 
also  C.  B.  &  Q.  Ry.  Co.  v.  State,  50  Neb.  399- 

Equity— Jurisdiction— TRESPASS — Injunction. — Freer  et  al.  v.  Davis 
ET  AL.,  43  S.  E.  164  (W.  Va.).— /fWi,  that  where  irreparable  mischief  is 
being  done  to  real  estate,  and  the  title  of  the  land  is  in  dispute,  a  court  of 
equity  will  enjoin  the  trespass  pending  the  determination  in  a  court  of  law 
of  the  question  of  the  title.    Brannon,  J.,  dissenting. 
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This  court  has  held  in  Watson  v.  Ferrell,  34  W.  Va.  406,  and  in  Becker 
V.  McGraw,  48  W.  Va.  539,  that  controversy  as  to  title  excludes  the  juris- 
diction of  a  court  of  equity  to  enjoin  trespass  to  real  estate.  The  majority 
opinion,  by  the  present  decision,  recognizes  the  modem  practice.  Pending 
the  litigation  of  an  estate  at  law,  equity  may  issue  an  injunction  to  prevent 
waste.  Griffith  v.  Hilliard,  69  Vt.  643;  Erhardt  v.  Boaro  et  al,  113  U.  S. 
537;  Fulton  V,  Harman,  44  Md.  521 ;  Duvall  v.  Waters,  18  Am.  Dec.  350. 

Evidence— Admissions  of  Devisees.— Dennis  v.  Neal  et  al.,  71  S.  W. 
387  (Tex.). — In  proceedings  for  the  probate  of  a  will  contested  on  the  ground 
of  undue  influence,  held,  to  be  error  to  admit  evidence  of  admission  of  one 
of  several  devisees,  tending  to  show  such  influence. 

This  case  holds  according  to  the  decided  weight  of  authority,  g  Am.  & 
Eng.  Enc.  Law  343.  The  decisions  are  based  on  the  principle  that  there  is 
merely  a  common  interest  among  devisees  and  in  order  that  an  admission  of 
one  may  be  used  against  another  there  must  be  a  joint  interest.  3  Starkie,  Ev. 
1708.  There  are,  however,  decisions  to  the  contrary.  Beall  v..  Cunningham, 
I  B.  Mon.  399. 

Insurance— Accident — Construction  of  Poucy.— Rorick  v.  Railway 
Officials  and  Employees^  Acc.  Ass^n,  119  Fed.  63.— A  policy  insuring  only 
''against  physical,  bodily  injury  resulting  in  disability  or  death,"  provided 
that  notice  of  such  accident  should  be  sent  "within  fifteen  days  from  the 
date  of  the  accident  causing  the  disability  or  death."  Plaintiff's  husband 
struck  his  head  against  a  projection  in  a  car,  but  thinking  the  injury  trivial 
he  continued  to  work  for  six  days.  He  then  became  insane  and  died  on 
the  seventh  day,  an  autopsy  showing  that  the  blow  was  the  sole  cause  of 
death.  Notice  was  given  to  the  insurers  within  fifteen  days  from  the  dis- 
ability but  not  from  the  blow.  Held,  that  the  condition  of  the  policy  was 
satisfied.    Gilbert,  Circuit  J.,  dissenting. 

The  courts  are  not  inclined  to  place  a  narrow  and  technical  construction 
upon  insurance  policies  but  favor  the  insured.  McNally  v.  Phoenix  Ins.  Co., 
137  N.  Y.  389.  In  Tripp  v.  Provident  Fund  Society,  140  N.  Y.  23,  notice 
within  ten  days  of  the  finding  of  the  assured's  body  buried  in  a  fallen  building, 
fulfilled  the  requirement  of  notice  within  ten  days  from  date  of  the  accident. 

Insurance— Fire— Blanket  and  Specific  PouaES — Prorating  Loss.— 
ScHMAELZLE  v.  LoNDON  AND  L,  FiRE  Ins.  Co.,  53  Atl.  863  (CoNN.).— Property 
consisting  of  several  items  was  insured  by  several  policies,  some  blanket 
and  some  specific,  each  policy  providing,  "This  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of  any  loss  on  the  described 
property,  than  the  amount  hereby  insured  shall  bear  to  the  whole  insurance." 
Held,  that  for  the  purpose  of  determining  the  proportional  liability  of  the 
blanket  and  specific  p<riicies,  on  the  lEirst  item  the  full  amount  of  blanket 
insurance  is  to  be  considered,  on  the  second  item  such  amount  less  its 
liability  on  the  first  item,  and  so  on. 

The  existence  of  the  specific  policies  makes  necessary  a  construction  of 
the  prorating  clause,  to  determine  what  shall  be  considered  the  "whole  in- 
surance" on  each  item.  Where  no  question  of  apportionment  arises,  the 
whole  amount  insured  by  a  blanket  policy  attaches  to  each  item  thereunder. 
3  Joyce,  Ins.  2456.  Yet  the  weight  of  authority  has  held,  where  there  was 
specific  as  well  as  blanket  insurance,  that  the  "whole  insurance"  on  any  item 
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should  be  determined  by  apportioning  the  amount  of  the  blanket  policies 
among  the  various  items.  Blake  v.  Ins.  Co,,  la  Gray  27a;  Lesure  Lumber 
Co,  V,  Mut.  Fire  Ins.  Co.,  loi  Iowa  514;  Mayer  v.  Am.  Ins.  Co.,  22  N.  Y. 
Supp.  227.  These  decisions,  however,  are  but  slightly  supported  by  argu- 
ment, and  the  carefully  reasoned  solution  adopted  in  the  present  case  seems 
a  much  more  logical  method  of  fixing  the  liability  in  accordance  with  the 
contract  obligations  of  a  blanket  policy.  The  single  similar  decision  did 
not  go  so  far,  holding  only  that  blanket  policies  cover  property  specifically 
insured,  to  their  full  amount,  "where  there  is  no  other  property,  described 
in  the  compound  policies,  which  has  suffered  loss."  Page  v.  Ins.  Co.,  74 
Fed.  203,  33  L.  R.  A.  249. 

Insurance— Transfer  of  Title— Condition. — Rosenstein  v.  Traders 
Ins.  Co.  of  Chicago,  79  N.  Y.  Supp.  736. — Certain  premises  covered  by  an  in- 
surance policy  were  conveyed  by  the  plaintiff  to  his  son  by  a  deed  which  the 
plaintiff  recorded  and  in  which  a  consideration  was  recited.  No  consideration 
was,  in  fact,  paid  nor  was  there  any  change  in  possession,  the  deed  having  been 
made  for  the  sole  purpose  of  preventing  the  enforcement  of  a  judgment 
against  the  land.  Held,  that  this  constituted  such  a  change  in  "interest, 
title,  or  possession"  as  to  avoid  the  policy.  McLennan  and  Spring,  JJ., 
dissenting. 

It  has  been  held  that  a  change  in  fact  and  not  mere  evidence  of  change 
is  necessary;  Ayrcs  v.  Hartford  L.  Ins.  Co.,  17  la.  176;  and  that  there  must 
be  an  actual  change  of  possession  in  the  case  of  personalty.  Forward  v. 
Ins.  Co.,  142  N.  Y.  382.  A  mere  agreement  to  represent  to  creditors  that 
a  sale  has  been  made  will  not  avoid  the  policy,  Orrell  v.  Hampden  F.  Ins. 
Co.,  13  Gray  431.  The  minority's  contention  that  in  the  absence  of  intention 
to  pass  title  by  deed  none  will  pass,  is  well  supported  by  the  decisions; 
Ten  Eyke  v.  IVhitbeek,  156  N.  Y.  341;  Steel  v.  Miller,  40  la.  402;  Stevens 
V.  Hatch,  6  Minn.  64;  and  it  would  seem  that  no  such  intention  as  a  matter 
of  law  appears.    Opinon  of  McLennan,  J.,  p.  742. 

Interstate  Commerce— Original  Packages— Cigarettes.— Cook  v.  Mar- 
shall County,  93  N.  W.  372  (Ia.). — A  large  number  of  small  boxes  of 
cigarettes,  absolutely  loose,  were  shipped  into  the  State  in  violation  of  the 
State  law.    Held,  each  box  will  not  be  considered  an  "original  package." 

It  was  contended  that  this  case  should  be  distinguished  from  Austin  v. 
Tennessee,  179  U.  S.  343,  because  of  the  mode  of  shipping.  In  that  case 
the  packages  were  shipped  in  an  open  basket  furnished  by  the  express 
company,  and,  following  In  re  Harmon,  43  Fed.  372,  that  a  package  need  not 
be  covered  or  closed  in  order  to  constitute  an  original  package,  it  was  held 
that  the  basket  constituted  the  "original  package."  In  the  present  instance 
the  packages  were  piled  in  a  loose  heap  and  the  carrier  was  told  to  take  a 
certain  number;  but  the  court  refused  to  distinguish  the  cases.  In  Iowa  v. 
McGregor,  76  Fed.  956,  it  was  held  that  the  State  cannot  prohibit  the  importa- 
tion of  cigarettes  in  small  boxes.  See  also  Sawrie  v.  Tennessee,  82  Fed.  615. 
The  position  taken  here,  however,  seems  more  reasonable  and  just,  and 
will  probably  prevail. 

Intoxicating  Liquors— Civil  Damage— Liability. — Stahnka  et  al.  v. 
Krbitle,  92  N.  W.  1042  (Neb.).— Under  a  statute  declaring  that  one  licensed 
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to  sell  liquors  shall  pay  all  damages  that  individuals  may  sustain  in  conse- 
quence of  such  traffic,  an  action  was  brought  by  a  wife  against  a  saloonkeeper, 
for  having  induced  habitual  drunkenness  in  a  previously  sober  and  industrious 
husband.  The  defendant  had  retired  from  the  business  several  months  previ- 
ous to  the  bringing  of  the  action.  Held,  that  the  defendant  was  liable  for  the 
husband's  consequent  dissipated  career,  although  he  had  ceased  to  furnish  the 
husband  with  liquors. 

The  weight  of  authority  is  against  this  view  because  of  the  remoteness 
of  the  cause.  Damages  are  recoverable  only  where  the  injury  is  caused 
proximately  by  the  sale.  Barks  v.  Woodruff,  12  111.  App.  96.  The  continu- 
ance of  the  habit  should  not  be  considered  a  natural  and  proximate  conse- 
quence. Although  the  injury — failure  to  support — ^results  from  a  general 
besotted  condition  rather  than  frbm  any  single  intoxication,  yet  those  who 
have  in  the  past  ccmtributed  to  the  condition  cannot,  we  believe,  justly  be 
held  liable  along  with  those  causing  the  present  continuing  condition. 

Intoxicating  Liquors — Delivery  by  Common  Carrier,  C.  O.  D. — 
Necessity  for  License.— U.  S.  v.  Adams  Express  Co.,  119  Fed.  240.— A 
common  carrier  having  delivered  a  quantity  of  liquor  in  Iowa  and  having 
collected  the  price  of  the  same  for  an  Illinois  vendor,  was  indicted  for  selling 
without  a  license  in  Iowa.    Held,  there  had  been  no  sale  in  Iowa. 

The  courts  are  in  conflict  on  this  point,  the  difference  of  opinion  being 
upon  the  question  as  to  when  the  title  passes  from  the  vendor.  In  State  v, 
O'Neil,  58  Vt.  140,  such  a  sale,  C.  O.  D.,  was  regarded  as  one  upon  condition 
subsequent,  the  title  passing  only  upon  payment  to  the  carrier  as  agent  of  the 
vendor.  This  decision  was  reaffirmed  by  the  Supreme  Court,  three  justices 
dissenting,  in  0*NeU  v,  Vermont,  144  U.  S.  323.  The  majority  of  decisions 
support  this  view,  and  under  it,  the  carrier's  liability  seems  unquestioned. 
See  U.  S.  V.  Shriner,  23  Fed.  134,  and  12  Yale  Law  Jour.  165.  The  opposite 
view,  held  in  the  present  case,  viz.:  that  the  title  passed  when  the  carrier 
received  the  goods,  is  sanctioned  by  the  American  note  in  Benj.  on  Sales, 
book  ii,  chap.  iii.  But  it  appears  that  unless  the  goods  are  sent  C.  O.  D.  the 
carrier  ought  in  no  case  to  be  liable,  for  an  unconditional  delivery  to  a  carrier 
passes  the  title  to  the  vendee.  Stanton  v.  Eager,  16  Pick.  467;  IVhiting  v. 
Farrand,  i  Conn.  60. 

Libel— Newspaper  Corporation — Malice  of  Reporter— Punitive  Dam- 
ages.—Gifford  V.  Press  Pub.  Co.,  79  N.  Y.  Supp.  767.— Held,  that  in  a  libel 
suit  against  a  newspaper  corporation,  evidence  of  the  express  malice  of  a 
reporter  is  admissible  for  the  purpose  of  recovering  punitive  damages.  In- 
graham,  J.,  dissenting. 

There  is  no  authority  on  either  side  of  this  question  in  New  York,  and 
but  little  elsewhere.  Exemplary  damages  on  account  of  the  express  malice 
of  its  agents  have  frequently  been  allowed  against  railway  corporations, 
however.  Ry,  Co,  v.  Prentice,  147  U.  S.  loi ;  Elliott,  Pri.  Corp,,  p.  235,  note  4 ; 
Sedg.,  Dam.  sec.  377,  note  (d).  But  the  analogy  should  not  be  extended 
to  libel  suits.  Samuel  v.  Evening  Mail  As/n,  9  Hun.  294.  It  has  been  said 
that  the  granting  of  punitive  damages  is  an  anomaly  in  a  purely  civil  suit 
and  should  never  be  allowed  except  for  an  actual  wrong,  and  that  therefore 
a  corporation  which  was  guilty  of  no  fault  in  the  selection  of  its  agents 
should  not  be  held;  Afor,,  Pri.  Corp.  sec.  728;  and  this  result,  at  least  in  the 
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case  of  newspaper  corporations,  was  reached  in  Detroit  Daily  Post  Co,  v. 
Mc Arthur,  i6  Mich.  447;  Haines  v.  Schidts,  50  N.  J.  L.  481 ;  Eviston  v. 
Cramer,  57  Wis.  570.  Where  a  corporation  is  held,  it  is  on  the  ground  of 
public  policy,  Mor,,  Pri,  Corp.  sec.  729,  and  cases.  Of  the  cases  directly 
in  point,  in  Bruce  v.  Reed,  104  Pa.  408,  evidence  of  the  express  malice  of 
a  reporter  was  admitted  for  the  purpose  of  recovering  exemplary  damages 
from  a  corporation,  but  similar  evidence  for  the  same  purpose  was  excluded 
in  Robertson  v,  Wylde,  2  Moody  &  R.  loi. 

Municipal  Corporations — Municipal  Ownership  of  Pubuc  Utilities 
—Dealing  in  Fuel. — In  re  Muniopal  Fuel  Plants,  66  N.  E.  25  (Mass.). — 
Held,  where  there  is  a  scarcity  in  the  supply  of  fuel,  falling  short  of  a 
famine,  but  yet  so  great  as  to  create  widespread  and  general  distress  in  the 
community,  so  that  persons  desiring  to  purchase  are  unable  to  supply  them- 
selves through  private  enterprise,  municipalities  may  be  authorized  by  the 
legislature  to  establish  plants  for  the  sale  of  fuel.    Loring,  J.,  dissenting. 

This  same  matter  was  considered  in  Opinion  of  the  Justices,  155  Mass. 
601,  where  it  was  held  that  the  purchase  by  a  municipality  of  coal  or  wood 
as  fuel  and  the  resale  thereof  to  its  citizens,  is  not,  under  ordinary  circum- 
stances, a  public  service  which  can  be  authorized  by  the  legislature.  But 
Holmes,  J.,  dissenting,  said:  "When  money  is  taken  to  enable  a  public 
body  to  offer  to  the  public,  without  discrimination,  an  article  of  general 
public  necessity,  the  purpose  is  no  less  public  when  the  article  is  wood  or 
coal  than  when  it  is  water,  gas,  electricity,  education,  etc."  No  other  court 
has  passed  upon  the  exact  question.  But  municipal  ownership  of  water 
and  lighting  plants  has  been  generally  upheld.  29  Am.  &  Eng.  Enc.  Law  2; 
Crawfordsviile  v.  Braden,  130  Ind.  149. 

Municipal  Corporations — Liability  for  Property  Destroyed  by  Mob. — 
Chicago  v.  Pennsylvania  Co.,  .119  Fed.  497. — ^Mobs  within  the  city  limits 
destroyed  property  which  was  being  protected  by  the  military  forces  of  the 
State  and  of  the  U.  S.  Held,  that  under  a  statute  imposing  liability  for 
property  destroyed  by  mobs,  the  city  was  liable. 

The  principle  of  making  the  city  or  county  responsible  for  property  de- 
stroyed by  mobs  is  very  old.  As  early  as  1285  Parliament  provided  a  remedy 
against  the  hundred,  county,  etc.,  in  cases  of  robbery  and  murder.  13  Edw.  I. 
This  liability  was  extended  to  damage  from  mobs  in  the  famous  Riot  Act  of 
I  George  I.  Responsibility  is  not  removed  because  the  State  and  national 
authorities  are  assisting  in  protecting  the  property.  The  fact  that  the  State 
sends  troops  does  not  absolve  the  city  from  its  obligation  to  preserve  the 
peace.    Allegheny  v.  Gibson,  90  Pa.  St.  397. 

Street  Railways — Consent  of  Abutting  Owners — Contract  to  Pur- 
chase.—Hamilton,  ETC.,  Traction  Co.  v.  Parish,  65  N.  E.  loii  (Ohio.).— 
Held,  that  a  contract  purchasing  the  consent  of  an  owner  of  lots  abutting 
on  a  street,  to  the  construction  of  a  street  railroad  on  such  street  is  valid 
and  not  opposed  to  public  policy. 

The  only  decision  on  this  exact  question  is  directly  opposed  to  the 
present  hdding.  Doane  v.  Chicago  City  R.  R.  Co.,  160  111.  22.  But  the 
general  tendency  of  courts  seems  to  be  to  construe  statutes  requiring  the 
consent  of  abutting  land-owners  to  the   construction   of   street   railroads. 
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liberally  in  favor  of  the  land-owners,  and  to  impose  no  conditions  on  their 
power  to  give  or  withhold  consent.  Merriam  v.  Utica  R.  R,  Co.,  i8  N.  Y.  Misc. 
269.  An  injunction  will  be  granted  if  the  company  begins  construction 
without  obtaining  the  required  assent.  Stockton  v.  Railway  Co.,  53  N.  J. 
Eq.  4i3. 

Trust  Deed— VAUDiry — Perpetuities — Pubuc  Charity. — ^Troutman  et 
AL.  V.  De  Boissiere  Odd  Fellows'  Orphans'  Home  and  Industrial  School 
Association  et  al.,  71  Pac.  286  (Kan.).^A  conveyance  of  land  was  made 
to  trustees  and  their  successors  in  perpetual  trust  to  provide  a  home  and 
school  for  children  of  deceased  members  of  a  secret  society.  Held,  that  it 
was  not  a  gift  for  purposes  of  a  public  charity,  and  was  void  by  the  rule 
against  perpetuities.    Cunningham,  Pollock  and  Burch,  JJ.,  dissenting. 

The  majority  opinion  asserts  that  no  trust  can  be  considered  a  public 
charity,  the  purpose  of  which  is  not  one  which  the  State  might  itself  under- 
take. In  so  far  as  it  affects  the  validity  of  the  trust  this  assumption  is  new. 
Trusts  for  the  poor  of  churches  or  secret  societies  have  been  held  charitable. 
Conklin  v,  Davis,  63  Conn.  377;  Atty.-Gen.  v.  Old  South  Soc,  13  Allen 
(Mass.)  474;  Duke  v.  Fuller,  6  N.  H.  536.  And  secret  societies,  as  such, 
have  been  held  charitable  objects.  Everett  v.  Carr,  59  Me.  325;  King  v. 
Parker,  9  Cush.  (Mass.)  71;  Savannah  v.  Lodge,  53  Ga.  93;  Indianapolis 
V.  Grand  Master,  25  Ind.  518;  Vander  Volgen  v,  Yates,  3  Barb.  Ch.  242. 
Contra,  Babb  v.  Reed,  5  Rawle  (Pa.)  151 ;  Bangor  v.  Lodge,  73  Me.  428. 
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A  Treatise  on  the  Power  of  Taxation,  State  and  Federal  in  the 

United  States.    By  Frederick  N.  Judson,  of  the  St.  Louis  Bar. 

F.  H.  Thomas  Law  Book  Co.,  St.  Louis,  1903.     i  vol.,  sheep, 

pp.  868. 

Taxation  has  not  received  as  much  attention  from  text  writers 
as  its  importance  would  seem  to  demand.  Judge  Cooley  in  1876 
wrote  the  first  comprehensive  treatise  on  the  general  subject.  A 
two  volume  work  by  Desty  followed  in  1884.  Recently,  however, 
it  has  come  into  greater  prominence.  Reforms  in  the  methods  and 
principles  of  taxation  are  progressing  rapidly.  Indiana  in  1891 
developed  a  new  machinery  that  was  watched  with  interest  by  other 
States  and  led  the  way  for  Michigan's  reform  in  1899,  and  the 
notable  attempts  of  Ohio,  Wisconsin  and  Minnesota.  And  while 
economists  have  pointed  the  way,  and  legislatures  experimented,  the 
courts  have  weighed  more  carefully  than  ever  its  delicate  problems 
complicated  by  our  dual  system  of  State  and  national  sovereignty. 
And  as  the  conditions  of  the  times  appear  to  require  books  upon 
subdivisions  of  important  subjects,  so  the  various  phases  of  taxation 
are  beginning  to  be  treated  separately.    In  1886  Mr.  Welty's  book 
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on  Assessments  and  Taxation  appeared,  and  in  1895  Dos  Passos 
on  the  Inheritance  Tax  Law. 

Mr.  Judson  devotes  his  volume  entirely  to  the  power  of  taxation. 
In  his  preface  he  says:  "It  is  the  aim  of  this  work  to  show  the 
limitations  of  the  taxing  power  of  the  State  and  of  the  Federal 
government  so  far  as  these  limitations  have  been  declared  and 
expounded  by  the  Supreme  Court  of  the  United  States.  Decisions 
of  the  State  courts  and  inferior  Federal  courts  have  been  cited  as- 
applying  or  illustrating  the  limitations  thus  declared.  These  limi- 
tations fix  what  the  State  can  tax.  What  it  has  taxed  must  be 
learned  from  its  own  statutes  and  the  decisions  of  its  own  courts. 
What  it  ought  to  tax  is  a  question  for  economists  and  reformers.'* 

The  inherent  difficulty  of  this  subject  becomes  apparent  when  we 
recall  the  long  line  of  decisions  of  the  Supreme  Court  which  it  has 
called  forth  and  the  series  of  able  dissenting  opinions  that  accom- 
pany them.'  The  extent  and  importance  of  the  author's  treatment 
is  seen  by  a  glance  at  the  topics  of  the  several  chapters :  I.  Limi- 
tations upon  State  taxation  growing  out  of  the  relations  of  the  State 
and  Federal  governments;  II.  Contracts  of  exemption  from  tax- 
ation; III,  IV,  V.  Regulation  of  commerce;  VI.  Regulation  of  com- 
merce— ^the  taxation  of  steamboats  and  vessels;  VII.  Taxation  of 
interstate  commerce;  VIII.  Valuation  of  interstate  properties  for 
taxation;  IX.  Taxation  of  national  banks;  X.  The  fourteenth 
amendment;  XL  Due  process  of  law  in  tax  procedure;  XII.  Due 
process  of  law  and  the  public  purpose  of  taxation ;  XIII.  Due  process 
of  law  in  special  assessments  for  local  improvements;  XIV.  Due 
process  of  law  and  the  jurisdiction  of  the  States;  XV.  Equal  pro- 
tection of  the  laws ;  XVI.  Equal  protection  of  the  laws  in  the  valu- 
ation of  property ;  XVII.  Taxing  power  of  Congress ;  XVIII.  The 
enforcing  of  federal  limitations  upon  the  taxing  power. 

Under  these  heads,  it  will  be  seen,  come  some  of  our  most  famous 
decisions.  Beginning  with  McCulloch  v.  Maryland,  the  author  takes 
us  through  the  long  maze  to  the  Insular  Cases  with  such  a  strong 
grasp  of  the  entire  field  that  the  reader  is  carried  along  with  a 
continuity  of  thought  that  rivets  his  attention  and  absorbs  his  in- 
terest as  he  sees  the  evolution  of  this  judge-made  law.  Mr.  Judson 
has  shown  his  complete  mastery  of  the  subject  as  much  by  what  he 
has  refrained  from  doing  as  by  what  he  has  actually  done.  Judge 
Cooley  remarked:  "The  subject  of  taxation  seems  to  invite  some 
consideration  of  questions  of  political  economy,"  but  the  author  does 
not  for  a  moment  fall  to  the  temptation,  and  never  suffers  himself 
to  wander  from  the  exact  task  in  hand.  His  style  throughout  is 
clear,  vigorous,  and  convincing.  The  mechanical  execution  is  ex- 
cellent, the  type  being  large  and  the  index  complete.  A  conviction 
is  borne  in  upon  the  reader  as  he  closes  its  leaves  that  it  will  be  of 
the  greatest  service  to  the  profession,  a  valuable  assistance  to  the 
student,  and  the  standard  work  on  an  important  branch  of  an  ex- 
ceedingly important  subject.  /.  H.  S. 
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The  Law  of  Suretyship,  By  Arthur  Adelbert  Stearns,  of  the  Cleve- 
land Bar.  The  W.  H.  Anderson  Co.,  Cincinnati,  1903.  i  vol., 
pp.  747. 

The  second  American  edition  of  Fell's  Law  of  Guaranty  and 
Suretyship  (1859),  confessed  that  the  discussion  of  the  nature  and 
extent  of  guaranties  of  promissory  notes  had  resulted  in  many  con- 
flicting opinions,  not  only  between  courts  of  diflferent  States,  but 
also  between  successive  judges  of  the  same  court,  and  this  statement 
fairly  illustrated  the  condition  of  the  authorities  at  that  time  in  all 
branches  of  the  subject. 

But  since  the  g^eat  growth,  in  recent  years,  of  surety  corpora- 
tions, the  courts  have  been  called  upon  to  give  much  closer  attention 
to  the  exact  relations  existing  between  the  parties  to  a  surety  under- 
taking, and  as  a  result  the  cases  have  been  brought  into  more 
rational  accord.  Mr.  Steams  has  seized  this  opporttmity  to  issue 
a  most  accurate  and  authoritative  bode,  the  value  of  which  must 
be  acknowledged  not  only  because  the  time  was  ripe  for  such  a 
treatise,  but  also  on  account  of  the  clear  analysis,  logical  classification 
and  thorough  investigation  which  he  has  given  the  subject. 

One  of  the  most  interesting  chapters  is  the  one  devoted  to 
Corporate  Suretyship.  The  author  discusses  the  delusion,  fostered 
by  the  similarity  in  the  business  methods  between  surety  companies 
and  insurance  companies,  that  corporate  suretyship  is  different  in 
its  nature  from  private  or  accommodation  suretyship.  Corporate 
suretyship  is  not  a  new  kind  of  promise  to  pay  the  debt  of  another, 
and  is  subject  to  all  the  rules  and  equities  of  private  suretyship. 

That  a  surety  is  a  favorite  of  the  law,  whose  contract  should  be 
construed  strictly  in  favor  of  the  surety,  has  largely  disappeared  in 
the  construction  of  corporate  suretyship.  This  is  explained  as  being 
not  so  much  on  account  of  the  surety  being  a  corporation  receiving 
compensation  as  it  is  for  the  reason  that  these  corporations  draw  up 
their  own  contracts,  carefully  and  distinctly  defining  their  rights, 
and  the  courts  apply  the  general  rule  which  estops  a  person  from 
claiming  any  special  construction  of  ambiguous  words  which  he 
himself  has  written. 

The  question  as  to  the  necessity  of  having  the  consideration  as 
well  as  the  promise  in  writing  under  the  Statute  of  Frauds,  first 
held  in  England  in  Wain  v.  Warlters,  5  East  10,  in  1804,  and 
thereafter  accepted  as  English  law  until  the  Mercantile  Law  Amend- 
ment of  1856,  which  made  it  unnecessary  to  express  the  consider- 
ation in  writing,  is  still  unsettled  in  America.  A  note,  giving  the 
decisions  in  the  various  States,  shows  that  the  majority  of  the  States 
have  with  England  repudiated  the  doctrine  of  Wain  v.  Warlters, 
supra. 

The  chapter  on  Surety  as  Related  to  Negotiable  Instruments  is 
exceedingly  valuable.  Although  the  great  lack  of  harmony  in  the 
earlier  cases  on  this  subject  made  all  attempts  at  classification  im- 
possible, the  later  cases  have  shown  a  wide  range  of  uniformity 
among  the  authorities.  /.  A.  T. 
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A  Treatise  on  the  Law  of  Negotiable  Instruments,  Fifth  edition. 
By  John  W.  Daniel  and  Charles  A.  Douglass.  Baker,  Voorhis 
&  Co.,  New  York.  1903.  2  vol.,  pp.  1937,  sheep. 
This  work  is  so  widely  and  generally  known  as  the  standard 
authority  on  the  law  of  negotiable  instruments  as  to  require  little 
comment.  This  fifth  edition,  re-edited  and  enlarged  with  notes  and 
references  to  American  and  English  cases,  meets  the  want  for  a 
book  on  this  subject,  brought  down  to  date  and  containing  the  many 
important  cases  that  have  been  decided  in  the  past  twelve  years. 
Though  the  text  of  the  earlier  editions  remains  in  the  main  un- 
changed, it  has  been  necessary  to  add  new  paragraphs,  because  of 
new  laws  such  as  the  1898  Stamp  Act  and  because  of  new  diversities 
in  the  forms  of  negotiable  instruments.  We  notice  many  changes 
made  and  many  new  cases  cited  in  Chap.  XI  on  ''Banks  and  other 
Agents  for  Negotiation  or  Collection,"  in  which  in  at  least  cme 
instance  the  author  says  he  is  convinced  that  his  views,  as  given  in 
previous  editions,  are  erroneous.  Some  thirty-five  hundred  new 
cases  have  been  embodied  in  this  edition,  such  cases  being  carefully 
selected  from  the  decisions  of  the  highest  courts  in  all  parts  of  the 
English-speaking  world.  Since  the  fourth  edition  was  published  in 
1891,  Mr.  Daniel's  hope,  expressed  in  the  preface  to  the  first  edition 
of  1876,  has  been  realized  in  the  "New  Negotiable  Instruments  Law" 
now  adopted  by  so  many  States.  This  new  statute  is  given  in  full 
in  the  appendix.  C.  IV.  B. 

The  Elements  of  the  Law  of  Negotiable  Instruments.    By  John  W. 

Daniel  and  Chas.  A.  Douglass.     New  York:  Baker,  Voorhis 

&  Co.     1903.    Cloth,  pp.  418. 

This  book  is  based  upon  "Daniel  on  Negotiable  Instruments" 
and  is  designed  and  adapted  particularly  for  the  use  of  students  in 
law  schools.  The  general  arrangement  and  classification  follow 
in  the  main  that  of  Mr.  Daniel  in  his  larger  work  on  this  subject, 
but  of  necessity  many  chapters  of  the  latter  have  been  entirely 
omitted,  and  others  have  been  much  condensed  and  re-arranged. 

We  would  commend  this  work  for  its  clearness,  brevity  and  con- 
ciseness, and  think  that  it  should  prove  invaluable  to  students  and 
to  others  who  desire  to  familiarize  themselves  with  the  law  of 
negotiable  instruments  without  resorting  to  the  more  voluminous 
treatises  on  that  subject. 

A  great  number  of  the  more  important  cases  are  cited  in  the 
foot-notes,  which  have  the  peculiarity  of  containing  the  bare  citation, 
without  any  comment  or  any  reference  to  the  scope  and  eflfect  of 
the  decisions.  The  appendix  contains  the  full  text  of  the  "New 
Negotiable  Instruments  Law,"  first  enacted  by  New  York  in  1897, 
and  since  adopted  by  many  other  States.  C.  W.  B. 

The  Writings  of  John  James  Ingalls:  Essays,  Addresses  and 
Orations.  Arranged  and  authorized  by  Mrs.  J.  J.  Ingalls  and 
Wm.  E.  Connelly.  Hudson-Kimberly  Publishing  Company, 
Kansas  City,  Mo.     1902.    8  vol.,  pp.  536,  cloth.    Illustrated. 
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Senator  Ingalls  of  Kansas — statesman,  politician,  poet,  litterateur, 
president  of  the  Senate  in  a  prophetic  period,  and  for  eighteen  years 
its  acknowledged  master  in  the  art  of  invective  and  the  strategy  of 
cutting  sarcasm — ^his  career  was  as  stormy  as  the  history  of  the 
State  he  represented  from  the  Reconstruction  days  until  the  wave 
of  populism  overwhelmed  him  in  1890.  He  gave  to  Kansas  her 
motto,  "Ad  astra  per  asperaf' — to  the  stars  of  State  sovereignty 
and  security  in  the  Union  through  the  blood  of  border  warfare ;  he 
was  a  national  figure  in  the  historic  epoch  of  Blaine  and  Conkling, 
Lamar,  Grant,  Tilden  and  Garfield.  And  probably  no  public  man  in 
the  past  half  century  has  possessed  more  consummate  command  of 
language,  or  whose  addresses  and  orations  are  more  fitted  to  enrich 
English  literature.  Ingalls  was  no  prolific  writer,  but  his  speeches, 
essays,  magazine  articles  and  letters  here  compiled  illustrate  his 
literary  finish — and  also  the  characteristic  vigor  of  the  vaguely 
appreciated  Trans-Mississippi  half  of  the  nation.  His  best-known 
product  is  the  sonnet  beginning: 

"Master  of  human  destiny  am  I  i" 
the  manuscript  of  which  is  reproduced  in  fac-simile. 

This  collection  of  the  great  Kansan's  vagrant  writings  ought  to 
be  of  more  than  passing  interest,  especially  to  lawyers  and  students 
to  whom  the  innemess  of  national  political  struggles  in  the  '70's  and 
'go's  appeals  as  in  those  days  did  the  personally  recalled  contests  of 
Webster  and  Clay  and  Calhoun  of  the  ante-rebellion  period. 

We  think  the  publishers  should  have  found  room  in  the  volume, 
however,  for  many  more  examples  of  satirical  repartee  and  withering 
retort  for  which  Ingalls  was  famous;  and  that  the  binding  of  the 
book  is  too  suggestive  of  some  government  report  to  be  appreciated 
from  an  artistic  viewpoint  or  to  sufficiently  indicate  the  literary  and 
typographical  beauty  of  the  contents.  H,  M.  H. 

A  Treatise  on  the  Law  af  the  Measure  of  Damages  for  Personal 

Injuries.    By  George  P.  Voorheis.    The  Laning  Co.,  Norwalk, 

Ohio.     1903.     Sheep,  pp.  577. 

The  author  assumes  for  purposes  of  discussion,  the  preliminary 
facts  of  personal  injury  and  liability  of  wrongdoer,  and  treats  solely 
of  the  measure  of  damages  recoverable  in  such  cases.  The  scope 
of  the  work  is  manifestly  narrow — ^narrower  even,  than  the  present 
tendency  toward  specialization  in  the  practice  of  law  would  seem 
to  require  or  justify.  In  the  final  estimate,  it  is  a  treatise  on  a 
single  phase  or  aspect  of  the  larger  subject  of  "Damages  for  Per- 
sonal Injuries" — ^a  subject  sufficiently  limited  and  a  unit  which  we 
do  not  think  can  be  profitably  divided. 

Within  the  lines  marked  out,  however,  Mr.  Voorheis  has  thor- 
oughly treated  his  subject.  The  book  has  the  merit  of  originality 
in  its  form  of  presenting  the  material.  The  lists  of  verdicts  which 
supplement  the  text  at  various  points,  are  apparently  a  product  of 
the  author's  own  ideas  and  certainly  add  much  to  the  book's  useful- 
ness.   The  arrangement  is  simple  and  natural,  each  element  of  dam- 
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age — expenses  incurred,  loss  of  time,  bodily  suffering,  etc., — receiv- 
ing separate  treatment. 

Some  120  pages  are  devoted  to  a  very  thorough  exposition  of 
mental  suffering,  the  cases  being  analysed  into  nine  different  classes, 
each  of  which  is  exhaustively  reviewed.  Class  sixth,  treating  of 
mental  suffering  in  the  so-called  "telegraph''  cases,  is  somewhat 
imsatisfactory  in  that  the  cases  are  not  brought  down  to  date, 
several  important  decisions  of  the  last  year  or  two,  not  being 
noted.  Thus  on  pages  225-7,  Reese  v.  Telegraph  Co.,  120  Ind.  294, 
is  incorporated  into  the  text  as  a  leading  case  in  support  of  the 
doctrine  that  damages  may  be  recovered  for  mental  suffering  because 
of  failure  to  deliver  telegram.  But  this  case  was  expressly  over- 
ruled in  W.  U.  Tel.  Co.  v.  Ferguson,  157  Ind.  64  (1901),  a  case 
which  the  author  plainly  overlooked. 

The  book  is  well  indexed,  the  table  of  cases  is  especially  complete, 
and  the  citation  of  the  Reporter  System,  etc.,  adds  to  its  serviceable- 
ness.  It  can  be  recommended  to  the  attention  of  any  one  specializing 
in  this  particular  class  of  cases,  although  not,  we  believe,  an  espe- 
cially valuable  work  to  the  general  practitioner.  S.  W.  E. 
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Hon.  Wbitclaw  Rcid,  LL.D.,  of  New  York  City,  will  deliver  the  oration 
at  the  Commencement  exercises  of  the  school  this  June. 

Sir  Frederick  Pollock,  Corpus  Professor  of  Jurisprudence  in  the  Uni- 
versity of  Oxford  and  editor  of  the  Law  Quarterly  Review,  has  been  an- 
nounced as  the  Storrs  lecturer  for  1903-4.  Owing  to  the  ill  health  of  the 
lecturer,  Mr.  William  D.  Guthrie  of  New  York  City,  the  lectures  this  year 
will  not  be  given. 

The  prizes  for  excellence  in  Parliamentary  Law,  of  $20  and  $10^  offered 
this  year  for  the  first  time  by  the  Kent  Club,  were  won  by  John  H.  Sears, 
'04,  and  Charles  Reider,  '03. 

Charles  D.  Lockwood,  '03,  was  a  member  of  the  Yale  team  in  the  annual 
Yale-Harvard  debate,  held  at  Cambridge,  Mar.  23.  John  H.  Sears,  '04,  was 
one  of  the  alternates. 

Beginning  with  February,  the  library  hours  were  extended  and  the 
library  is  now  open  daily  (Sundays  excepted)  from  8.30  a.  m.  to  10  p.  m. 
The  change  was  most  welcome  and  is  heartily  appreciated. 

'66. — ^Hon.  William  £.  Simonds  died  Mar.  14  at  his  winter  residence 
in  Hartford,  Conn.  Mr.  Simonds  was  for  a  number  of  years  Lecturer  on 
Patent  Law  in  the  school.  He  was  formerly  a  member  of  Congress  from 
Connecticut  and  also  U.  S.  Commissioner  of  Patents  under  President  Harri- 
son. 

'74-— Jaimes  Bishop  has  been  re-appointed  judge  of  the  city  court  of  New 
Haven,  Conn. 

'78. — Edmund  Zacher  was  recently  appointed  judge  of  the  town  court 
of  Branford,  Conn. 

'79-Wamcs  H.  Brewster,  professor  of  constitutional  law  in  the  Univer- 
sity of  Michigan,  has  an  article  in  the  Michigan  Law  Review  for  March, 
upon  "The  Torrens  Acts:    Some  Comparisons.'' 

'81. — Willis  L  Fenn  was  recently  appointed  deputy  judge  of  the  city 
court  of  Meriden,  Conn. 

'82.--John  A.  Stoughton  has  been  re-appointed  judge  of  the  town  court 
of  East  Hartford,  Conn. 

'83. — ^Hon.  Carter  H.  Harrison  has  been  re-nominated  for  a  fourth  term 
as  mayor  of  Chicago. 

'91. — Roger  S.  Newell  was  recently  re-appointed  judge  of  the  town  court 
of  Bristol,  Conn. 
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'92. — Lewis  S.  Haslam  has  formed  a  partnership  with  George  Chapman 
for  the  general  practice  of  law,  with  offices  at  32  Liberty  St.,  New  York  City* 

'93* — Charles  D.  Bumes  is  judge  of  the  borough  court  of  Greenwich,  Coon. 

'93. — The  wedding  of  Harry  G.  Day  and  Miss  Mary  P.  Barker,  of 
Pittsfield,  Mass.,  daughter  of  Justice  Barker,  of  the  Massachusetts  Supreme 
Court,  took  place  at  Pittsfield,  Feb.  18. 

'93. — Frank  D.  Haines  was  recently  appointed  associate  judge  of  the 
city  court  of  Middletown,  Conn. 

'94.— Herbert  O.  Bowers  was  recently  re-appointed  judge  of  the  town 
court  of  Manchester,  Conn. 

'94. — Harrison  B.  Freeman,  Jr.,  has  received  a  re-appointment  as  special 
prosecuting  attorney  of  the  city  court  of  Hartford,  Conn. 

'94. — Frank  W.  Seymour  has  again  been  appointed  judge  of  the  town 
court  of  Winchester,  Conn. 

'96. — Robert  S.  Alexander  has  been  re-appointed  associate  judge  of  the 
city  court  of  Danbury,  Conn. 

'96. — Edward  J.  Garvan  is  now  judge  of  the  Hartford,  Conn.,  dtj 
court.    Among  his  appointments  was  that  of  Edward  L.  Steele,  '96,  as  clerk. 

'97. — George  C.  Bryant  has  been  re-appointed  judge  of  the  city  court 
of  Ansonia,  Conn. 

'98. — Prof.  William  L.  Burdick,  of  the  University  of  Kansas,  delivered 
an  address  before  the  recent  meeting  of  the  Kansas  State  Bar  Association. 
His  subject  was,  "Some  Phases  of  Legal  Education  at  Home  and  Abroad." 

'98. — George  W.  Duncklee  has  recently  published  a  treatise  on  "Public 
Service  Corporations." 

'99. — ^Walter  H.  Qark  is  now  associate  judge  of  the  city  court  of  Hartford, 
Conn. 

'01. — ^Herbert  W.  Fisher  is  with  the  law  firm  of  Huntington  &  Rhine- 
lander,  49  Wall  St,  New  York  City. 

'01.— John  W.  Mariana  has  been  appointed  consular  agent  of  the  Italian 
government  at  Fairmount,  West  Virginia. 

'02. — Leonidas  J.  Durbin  is  practicing  law  at  Harrisburg,  Pa. 

'02. — Henry  B.  Teller  is  with  the  firm  of  Teller  and  Dorsey,  Denver,  Colo. 

'02. — ^Henry  R.  Thompson  is  practicing  law  at  Butte,  Montana. 
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THE  EXERCISE"  OF  THE  PARDONING  POWER  IN 
THE  PHILIPPINES. 


The  general  amnesty  proclaimed  by  President  Roosevelt  at  the 
close  of  the  insurrection  in  the  Philippines  was  confined  to  offenders 
who  had  not  been  convicted  by  a  court  of  competent  jurisdiction. 
Persons  undergoing  punishment  pursuant  to  the  sentence  of  a 
judicial  tribunal  were  invited  by  the  amnesty  proclamation  to  make 
application  for  individual  pardon.  A  large  number  of  such  ap- 
plications were  filed  with  the  civil  and  military  authorities.  The 
military  authorities  declined  to  consider  these  applications,  taking 
the  position  that  the  establishment  of  civil  government,  pursuant 
to  Ccmgressional  legislation,  deprived  the  military  administration 
of  jurisdiction  in  such  matters.  The  civil  authorities  were  not 
certain  of  their  authority  to  deal  with  these  applications,  for  the 
Act  of  Congress  providing  for  civil  government  in  the  Philippine 
Islands  did  not  specify  by  whom  or  in  what  way  the  power  to 
pardcm  should  be  exercised. 

The  questicxis  involved  were  referred  to  the  War  Department, 
and  Secretary  Root  determined  the  several  questions  involved  as 
follows.  (Unpublished  letter  from  Secretary  Root  to  Gov.  Taft, 
filed,  Insular  Bureau,  War  Department.) 

I.  The  Civil  Governor  of  the  Philippine  Islands  is  authorized 
to  exercise  the  power  to  grant  pardcms,  reprieves  and  commutations 
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of  sentence  in  cases  involving  offenses  against  the  laws  of  die 
Civil  Government  of  the  Philippine  Islands. 

2.  The  Civil  Governor  is  authorized  to  exercise  a  like  authority 
as  to  convictions  and  sentences  imposed  by  military  commissions 
and  provost  courts  in  the  Philippine  Islands  in  all  cases  wherein 
the  record  does  not  disclose  affirmatively,  that  the  offense  on  which 
the  conviction  was  secured  was  an  offense  against  the  laws  of  war. 

3.  The  Civil  Governor  in  the  exercise  of  said  authority  shall 
act — ^By  Authority  of  the  President  of  the  United  States. 

4.  The  authority  of  the  Civil  Governor  to  exercise  said  power 
does  not  extend  to  offenses  tried  by  courts-martial ;  nor  to  offenses 
against  any  of  the  general  statutes  of  the  United  States  which 
may  be  in  force  in  the  Philippine  Archipelago. 

5.  All  pardons  granted  by  the  Civil  Governor  shall  be  reported 
to  the  Secretary  of  War  for  presentation  to  the  President 

These  condusions  of  Secretary  Root  are  sir* manifestly  in  har- 
mony with  common  sense  and  judgment,  that  they  do  not  need 
to  be  sustained  by  argument  when  considered  from  the  standpoint 
of  a  layman.  Their  justification  in  law  arises  from  a  sequence 
of  events  and  continued  operation  of  governmental  powers,  the 
recital  of  which  is  not  without  interest  to  the  student  of  law. 

The  termination  of  the  Philippine  insurrection  being  accom- 
plished and  proclaimed  the  government  of  the  islands  is  no  longer 
to  be  administered  by  exercise  of  the  rights  of  a  belligerent  The 
authority  derived  from  the  laws  of  war  and  the  fact  of  military 
occupancy  of  hostile  territory  terminated  when  the  conditions  of 
peace  were  officially  proclaimed  as  existing  in  the  archipelago. 
In  the  absence  of  Congressional  legislation,  the  government  in- 
stituted by  exercise  of  the  war  powers  of  the  nation  would  continue 
as  a  de  facto  government,  but  would  not  continue  to  exercise  the 
unlimited  authority  eminating  from  military  necessity  or  belligerent 
right.  In  Dooley  v.  United  States,  182  U.  S.  222,  the  court  held 
(Syllabus): 

"Duties  upon  imports  from  the  United  States  to  Porto 
Rico,  collected  by  the  military  commander  and  by  the 
President  as  Commander-in-Chief,  from  the  time  posses- 
sion was  taken  of  the  island  tmtil  the  ratification  of  the 
treaty  of  peace,  were  legally  exacted  under  the  war  power. 
As  the  right  to  exact  duties  upon  importations  from  Porto 
Rico  to  New  York  ceased  with  the  ratification  of  the  treaty 
of  peace,  the  correlative  right  to  exact  duties  upon  imports 
from  New  York  to  Porto  Rico  also  ceased  at  the  same 
time.'' 


PARDONING  POWER  IN  THE  PHILIPPINES.       407 

Respecting  the  affairs  of  civil  government  of  territory  subject 
to  the  sovereignty  of  the  United  States,  the  President,  in  time  of 
peace,  does  not  exercise  the  authority  of  his  powers  as  Commander- 
in-Chief  of  the  Army  and  Navy.  He  exercises  the  authority  of 
his  powers  as  Chief  Magistrate,  conferred  by  our  governmental 
policy  or  by  Congressi(xial  action.  Amcmg  other  powers  possessed 
by  the  President  as  Chief  Magistrate  is  that  of  granting  pardons 
and  reprieves  for  offenses  against  the  national  authority. 

In  United  States  v.  Wils<»,  7  Peters  160,  Chief  Justice  Marshall 
said: 

"A  pardon  is  an  act  of  g^race,  proceeding  from  the 
power  entrusted  with  the  execution  of  the  laws,  which 
exempts  the  individual,  on  whom  it  is  bestowed,  from  the 
ptmishment  the  law  inflicts  for  a  crime  he  has  committed." 

At  present  "the  power  entrusted  with  the  execution  of  the  laws'* 
in  the  Philippine  Islands  is  the  Civil  Government  provided  by  the 
Act  of  Congress  approved  July  i,  1902. 

The  power  to  pardon  is  not  created  by  constitutional  provision 
or  legislative  enactment.  It  is  one  of  the  constituent  powers  of 
sovereignty.  The  agency  by  which  it  is  to  be  exercised  may  be 
created  or  designated  by  the  constitution  or  statute,  but  the  power 
exists  prior  to  adoption  of  means  for  its  exercise.  The  existence 
and  exercise  of  this  power  are  so  universally  recognized  and  re- 
ceived as  to  have  become  part  and  parcel  of  our  system  of  govern- 
ment. The  cases  in  which  this  power  is  exercised  may  be  divided 
into  two  general  classes.  The  first  class  includes  instances  wherein 
the  exercise  is  had  without  regard  to  the  merits  or  demerits  of  the 
individuals  affected,  but  is  predicated  upon  the  purposes  and  desires 
of  the  sovereign:  such,  for  instance,  as  the  celebration  of  a  festival; 
or  the  promotion  by  grants  of  amnesty,  of  political  and  state  en- 
deavors. The  second  class  includes  those  instances  wherein  the 
exercise  of  the  pardoning  power  results  in  whole  or  in  part  from 
the  merits  of  rights  of  the  individual  affected ;  such,  for  instance,  as 
cases  wherein  the  innocence  of  a  convicted  person  is  established; 
or  the  injustice  of  a  sentence,  imposed  by  a  court,  is  made  to  appear. 

The  grant  of  a  pardon  in  a  case  included  in  the  first  of  these 
two  classes  is  clearly  an  act  of  grace.  Under  the  sovereignty  of 
the  United  States  and  as  to  offenses  against  the  national  authority, 
the  power  by  which  the  grace  is  conferred  is  to  be  exercised  by 
the  President.  The  Constitution  gives  to  the  President,  in  general 
terms,  "the  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States." 
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The  Philippine  Islands  are  now  governed  by  the  national  au- 
thority of  the  United  States  operating  directly,  that  is,  without  an 
intermediary  governmental  authority,  within  the  territory  and  upon 
the  inhabitants.  The  existing  Government  of  the  Philippine  Islands 
is  an  instrument  wherewith  the  United  States  exercises  certain 
of  its  powers  in  that  locality.  The  laws  in  force  in  the  islands 
whether  of  Spanish  origin  or  not,  are  now  laws  of  the  United 
States  for  that  territory ;  and  the  enacting  clause  of  the  laws  enacted 
by  the  present  government  of  the  islands  is  required  to  be — "By 
authority  of  the  United  States  be  it  enacted  by  the  Philippine 
Commission." 

It  follows  that  a  violation  of  any  of  these  laws,  since  the  date 
the  military  occupancy  was  established,  is  an  offense  against  the 
United  States.  The  authority  to  exercise  the  pardoning  power 
respecting  such  offenses  is  conferred  upon  the  President  by  the 
Constitution. 

If  all  pardons  are  to  be  considered  acts  of  grace  granted  by 
exercise  of  prerogative  right  and  without  reference  to  the  merits 
or  demerits  of  the  beneficiaries,  the  question  arises — Must  the 
President  exercise  the  power  personally  or  may  the  will  of  the 
President  be  determined  and  declared  by  a  subordinate  official  of 
the  Executive  branch  of  the  Government  of  the  United  States? 
In  Jones  v.  United  States,  137  U.  S.  202,  217,  the  court  say: 

"The  power,  conferred  on  the  President  of  the  United 
States  by  section  i  of  the  Act  of  Congress  of  1856,  to 
determine  that  a  guano  island  shall  be  considered  as 
appertaining  to  the  United  States,  being  a  strictly  execu- 
tive power,  affecting  foreign  relations,  and  the  manner  in 
which  his  determination  shall  be  made  known  not  having 
been  prescribed  by  statute,  there  can  be  no  doubt  that  it 
may  be  declared  through  the  Department  of  State,  whose 
acts  in  this  regard  are  in  legal  contemplation  the  acts  of 
the  President." 

In  Runkle  v.  United  States,  122  U.  S.  543,  the  court  considered 
the  authority  of  the  Secretary  of  War  to  declare  the  will  of  the 
President  respecting  the  proceeding's,  findings  and  sentence  of  a 
court-martial.     Therein  the  court  say  (p.  557)  : 

"There  can  be  no  doubt  that  the  President,  in  the 
exercise  of  his  executive  power  under  the  Constitution, 
may  act  through  the  head  of  the  appropriate  executive 
department.  The  heads  of  departments  are  his  authorized 
assistants  in  the  performance  of  his  executive  duties,  and 
their  official  acts,  promulgated  in  the  regular  course  of 
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business,  are  presumptively  his  acts.  That  has  been  many 
times  decided  by  this  court.  Wilcox  v,  Jackson,  13  Pet. 
498,  513;  United  States  v.  Eliason,  16  Pet.  291,  302;  Con- 
fiscation  Cases,  20  Wall.  92,  109 ;  United  States  v.  Farden, 
99  U.  S.  10,  19 ;  Wolsey  v.  Chapman,  loi  U.  S.  755,  769. 

"Here,  however,  the  action  required  of  the  President 
is  judicial  in  its  character,  not  administrative.  As  Com- 
mander-in-chief of  the  Army  he  has  been  made  by  law 
the  person  whose  duty  it  is  to  review  the  proceedings  of 
courts-martial  in  cases  of  this  kind.  This  implies  that  he 
is  himself  to  consider  the  proceedings  laid  before  him  and 
decide  personally  whether  they  ought  to  be  carried  into 
effect.  Such  a  power  he  cannot  delegate.  His  personal 
judgment  is  required,  as  much  so  as  it  would  have  been 
in  passing  on  the  case,  if  he  had  been  one  of  the  members 
of  the  court-martial  itself.  He  may  call  others  to  his 
assistance  in  making  his  examinations  and  in  informing 
himself  as  to  what  ought  to  be  done,  but  his  judgment, 
when  pronounced,  must  be  his  own  judgment  and  not  that 
of  another.  And  this  because  he  is  the  person,  and  the 
only  person,  to  whom  has  been  committed  the  important 
judicial  power  of  finally  determining  upon  an  examination 
of  the  whole  proceedings  of  a  court-martial,  whether  an 
officer  holding  a  commission  in  the  army  of  the  United 
States  shall  be  dismissed  from  service  as  a  punishment 
for  an  offence  with  which  he  has  been  charged,  and  for 
which  he  has  been  tried.  In  this  connection  the  following 
remarks  of  Attorney-General  Bates,  in  an  opinion  fur- 
nished President  Lincoln,  under  date  of  March  12,  1864, 
II  Opinions  Attorneys-General,  21,  are  appropriate: 

"  'Undoubtedly  the  President,  in  passing  upon  the  sen- 
tence of  a  court-martial,  and  giving  to  it  the  approval 
without  which  it  cannot  be  executed,  acts  judicially.  The 
whole  proceeding  from  its  inception  is  judicial.  The  trial, 
finding,  and  sentence  are  the  solemn  acts  of  a  court  organ- 
ized and  conducted  under  the  authority  of  and  according 
to  the  prescribed  forms  of  law.  It  sits  to  pass  upon  the 
most  sacred  questions  of  human  rights  that  are  ever 
placed  on  trial  in  a  court  of  justice;  rights  which,  in  the 
very  nature  of  things,  can  neither  be  exposed  to  danger 
nor  subjected  to  the  uncontrolled  will  of  any  man,  but 
which  must  be  adjudged  according  to  law.  And  the  act 
of  the  officer  who  reviews  the  proceedings  of  the  court, 
whether  he  be  the  commander  of  the  fleet  or  the  President, 
and  without  whose  approval  the  sentence  cannot  be  exe- 
cuted, is  as  much  a  part  of  this  judgment,  according  to 
law,  as  is  the  trial  or  the  sentence.  When  the  President, 
then,  performs  this  duty  of  approving  the  sentence  of  a 
court-martial   dismissing  an  c^cer,   his  act  has  all  the 
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solemnity  and  significance  of  the  judgment  of  a  court 
of  law." 

The  rule  laid  down  by  Bouvier's  Law  Dicti(xiary  is  as  follows 
(see  Executive  Power,  Vol.  2,  p.  720)  : 

"Executive  acts,  as  to  the  manner  of  doing  which  there 
is  no  provision  of  law,  may  be  done  through  the  head  of 
the  proper  department  whose  acts  are  the  acts  of  the  Presi- 
dent in  contemplation  of  law.  .  .  .  With  respect  to 
certain  executive  functions  which  spring  from  the  legis- 
lation of  a  law,  the  authority  of  the  legislature  is  ended, 
and  the  uncontrolled  discretion  of  the  executive  attaches 
and  is  exercised  independently  of  the  other  departments 
of  the  government.  In  the  exercise  of  such  powers  the 
discretion  of  the  subordinate  diicer,  within  his  sphere,  is  the 
discretion  of  the  President.  Of  this  character  are  the 
control  of  the  military  resources  of  the  government;  the 
pardoning  power  and  the  power  of  appointment,  all  of 
which  are  dormant  until  legislation  has  been  enacted  for 
creating  an  army  and  navy  or  defining  crimes  and  punish- 
ment and  the  creation  of  offices." 

Under  the  foregoing  rule,  since  Congress  has  not  prescribed  a 
procedure  to  be  followed  in  determining  as  to  grants  of  pardon,  it 
would  be  competent  for  the  Civil  Governor  of  the  Philippine  Islands 
to  determine  and  declare  the  will  of  the  President  in  the  exercise 
of  "the  power  to  grant  reprieves  and  pardons  for  offenses  against 
the  United  States"  committed  in  the  Philippine  archipelago;  pro^ 
vided,  the  President  assents  to  such  action  by  the  Civil  Governor. 

The  assent  of  the  President  was  evidenced  by  the  following 
official  communication  passing  from  the  Secretary  of  War  to  the 
Civil  Governor  of  the  Philippine  Islands  while  the  island  continued 
subject  to  the  laws  of  military  occupancy: 

"July  5,  1901. 
Toft, 

Manila: 

"  *  *  *  Power  to  pardon  offenders  convicted  by  civil  courts 
is  vested  in  Civil  Governor.  Euhu  Root, 

"Secretary  of  War." 

Under  Spanish  sovereignty  in  the  Philippine  Islands  the  pardon- 
ing power  resided  in  the  Spanish  Crown.  If  we  consider  the  right 
to  exercise  that  power  as  being  a  crown  prerogative,  it  follows  that 
said  prerogative  did  not  pass  to  the  United  States  nor  to  its  officers 
by  virtue  of  the  military  occupancy. 

In  his  opinion  as  to  the  construction  of  sewers  and  pavements 
in  Havana,  communicated  to  the  Secretary  of  War,  July  10,  1899, 
Attorney-General  Griggs  said  (22  Op.  527)  : 
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"By  well  settled  law,  upon  cession  of  territory  by  one 
nation  to  another,  either  following  a  conquest  or  otherwise 
.  those  laws  which  are  political  in  their  nature 
and  pertain  to  the  prerogatives  of  the  former  government 
immediately  cease  upon  transfer  of  sovereignty.  Political 
and  sovereign  rights  are  not  transferred  to  the  succeeding 
nation.  Such  laws  for  the  government  of  municipalities 
in  said  territory  as  are  not  dependent  <xi  the  will  of  the 
former  sovereign  remain  in  force.  Such  laws  as  require 
for  their  complete  execution  the  exercise  of  the  will,  grace 
or  discretion  of  the  former  sovereign^  would  probably  be 
held  to  be  ineffective  under  the  succeeding  power.  .  .  . 
The  authority  of  the  power  of  the  Crown  and  of  the  Crown 
officers  in  such  instances  did  not  pass  to  the  officers  of  the 
United  States,  because  royal  prerogatives  and  political 
powers  of  one  government  do  not  pass  in  unchanged  form 
to  the  new  sovereign,  but  terminate  upon  the  execution  of 
the  treaty  of  cession  or  are  supplanted  by  such  laws  and 
rules  as  the  treaty  or  the  legislature  of  the  new  sovereign 
may  provide." 

In  Pollard's  Lessee  v.  Hagan,  3  How.  225,  the  court  say : 

"It  cannot  be  admitted  that  the  Kin^  of  Spain  could, 
by  treaty  or  otherwise,  impart  to  the  United  States  any  of 
his  royal  prerogatives;  and  much  less  can  it  be  admitted 
that  they  have  capacity  to  receive  or  power  to  execute 
them." 

In  the  cases  included  in  the  second  class,  being  instances  wherein 
the  pardoning  power  is  exercised  with  reference  to  the  rights  and 
merits  of  the  beneficiary,  the  grant  of  a  pardon  is  not  an  act  of 
grace,  it  is  an  act  of  justice.  It  is  not  predicated  on  the  wish  or 
whim  of  the  sovereign,  but  is  based  on  the  right  of  the  individual 
to  even  and  exact  justice;  a  right  which  no  sovereign  is  at  liberty 
to  deny.  There  is  no  court  of  equity  in  criminal  jurisprudence; 
yet  the  criminal  law  and  procedure,  by  reason  of  its  general  character 
and  want  of  flexibility,  often  work  individual  injustice.  The  exer- 
cise of  the  pardoning  power  is  the  only  means  available  for  meeting 
this  constantly  recurring  evil,  and  its  exercise  for  that  purpose  is 
so  universally  recognized  and  established  as  to  give  it  a  quasi- 
judicial  character.  Viewed  in  this  light,  the  exercise  of  the  power 
becomes  a  part  of  the  procedure  by  which  justice  is  attained  in  the 
administration  of  the  criminal  laws,  and  may  be  provided  for  by 
the  authority  which  prescribes  the  laws  and  the  means  and  methods 
for  their  enforcement.  In  harmony  with  this  doctrine,  is  the  action 
of  Congress  in  adopting  the  112th  Article  of  War,  which  is  as 
follows  (U.  S.  Rev.  Stats,  p.  240) : 
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"Every  officer  who  is  authorized  to  order  a  general 
court-martial  shall  have  power  to  pardon  or  mitigate  any 
punishment  adjudged  by  it,  except  the  punishment  of  death 
or  of  dismissal  of  an  officer.  Every  officer  commanding 
a  regiment  or  garrison  in  which  a  r^mental  or  garrison 
court-martial  may  be  held,  shall  have  power  to  pardon  or 
mitigate  any  punishment  which  such  court  may  adjudge." 

In  exercising  the  authority  conferred  by  the  foregoing  Article, 
the  act  of  the  military  commander  is  not  declaratory  of  the  will  of 
the  President  or  the  Commander-in-Chief  of  the  Army  and  Navy. 
It  is  the  act  of  the  officer  who  performs  it  and  derives  its  authority 
from  the  Congressional  enactment.  This  enactment  has  never  been 
challenged  as  violating  the  constitutional  provision  giving  to  the 
President  "the  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States." 

The  doctrine  that  the  pardoning  power,  when  exercised  with 
reference  to  cases  which  turn  on  the  rights  or  merits  of  the  in- 
dividual, may  be  considered  as  an  instrumentality  of  criminal  pro- 
cedure, is.  evidenced  by  the  laws  and  established  usage  of  the  States 
of  the  Union.  In  a  majority  of  our  States  the  authority  to  exercise 
the  pardoning  power  is  conferred  upon  the  Governor  by  the  State 
Constitution ;  yet  a  number  of  these  States  have  what  is  known  as 
"good  time"  statutes,  under  which  a  convict  may  diminish  the  term 
of  his  imprisonment,  as  fixed  in  his  sentence,  by  good  behavior  in 
prison.  In  a  number  of  the  States  the  Constitution  permits  the 
authority  to  pardon  to  be  exercised  by  a  Board  of  Pardons ;  and  in 
some  States  the  power  is  made  operative  by  statutes  providing  for 
indeterminate  sentences,  whereby  the  duration  of  the  imprisonment 
depends  upon  the  conduct  and  character  of  the  prisoner. 

If  the  doctrine  be  accepted,  that  the  pardoning  power  as  to  of- 
fences in  the  Philippine  Islands  which  are  not  military  but  are 
violations  of  the  penal  laws  regulating  the  relations  which  the  in- 
habitants sustain  to  each  other  and  the  communities  in  which  they 
live,  is  an  instrumentality  for  the  efficient  administration  of  those 
laws  and  of  the  civil  government,  then  the  authority  to  exercise 
said  power  resides  in  the  Civil  Governor  of  the  Islands  as  the  chief 
executive  of  the  government  entrusted  with  the  execution  of  the 
laws  in  that  territory. 

The  government  of  the  Philippine  Islands  is  autonomous  but 
not  sovereign.  It  is  similar  in  character  to  that  of  a  Territory.  In 
Talbott  V.  Silver  Bow  County,  139  U.  S.  446,  the  court  speaking  by 
Mr.  Justice  Brewer,  with  reference  to  a  Territory,  say : 
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"It  is  not  a  distinct  sovereignty.  It  has  no  independent 
powers.  It  is  a  political  community  organized  by  Congress, 
all  whose  powers  are  created  by  Congress,  and  all  whose 
acts  are  subject  to  Congressional  supervision.  Its  attitude 
to  the  General  Government  is  no  more  independent  than 
that  of  a  city  to  the  State  in  which  it  is  situated,  and  which 
has  given  to  it  its  municipal  organization." 

The  exercise  of  the  pardoning  power  in  the  organized  Territories 
of  the  United  States  was  provided  for  in  each  of  the  several  organic 
acts.  The  rule  thus  established  was  incorporated  into  the  Revised 
Statutes  of  the  United  States  as  section  1841,  as  follows: 

"Sec.  1841.  The  executive  power  of  each  Territory 
shall  be  vested  in  a  governor,  who  shall  hold  his  office  for 
four  years,  and  until  his  successor  is  appointed  and  quali- 
fied, unless  sooner  removed  by  the  President.  . 
He  may  grant  pardons  and  reprieves,  and  remit  fines 
and  forfeitures,  for  offenses  against  the  laws  of  the  Terri- 
tory for  which  he  is  appointed,  and  respites  for  offenses 
against  the  laws  of  the  United  States,  till  the  decision  of 
the  President  can  be  made  known  thereon.     ..." 

The  Act  approved  April  12,  1900,  providing  a  civil  government 
for  Porto  Rico  (13  Stats.  81),  contains  the  following: 

"Sec.  17.  That  the  official  title  of  the  chief  executive 
officer  shall  be  The  Governor  of  Porto  Rico.' 
He  may  grant  pardons  and  reprieves,  and  remit  fines  and 
forfeitures  for  offenses  against  the  laws  of  Porto  Rico, 
and  respites  for  offenses  against  the  laws  of  the  United 
States,  until  the  decision  of  the  President  can  be  ascer- 
tained." 

Conceding  the  proposition  that  the  Government  of  the  Philip- 
pine Islands  has  no  powers  excepting  those  conferred  upon  it,  it 
becomes  necessary  to  consider  that  the  powers  already  c<xiferred 
are  far  reaching  and  extraordinary.  That  government  was  created, 
installed  and  maintained  for  a  period,  by  the  United  States  in  the 
exercise  of  belligerent  right  in  territory  subject  to  military  oc- 
cupancy. Such  a  government  possesses  and  may  exercise  all  the 
powers  and  functions  of  government  essential  to  the  maintenance 
of  peace  and  order  and  the  accomplishment  of  the  purposes  for 
which  it  is  instituted. 

In  New  Orleans  v.  Steamship  Company,  20  Wall.  394,  the  court 

say: 

"In  such  cases  the  conquering  power  has  the  right  to 
displace  the  preexisting  authority  and  to  assume  to  such 
extent  as  it  may  deem  proper  the  exercise  by  itself  of  all 
the  powers  and  functi<xis  of  government.    It  may  appoint 
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all  the  necessary  officers  and  clothe  them  with  designated 
powers,  larger  or  smaller,  according  to  its  pleasure.  It 
may  do  anything  necessary  to  strengthen  itself  and  weaken 
the  enemy.  There  is  no  limit  to  the  powers  that  may  be 
exercised  in  such  cases,  save  those  which  are  found  in  the 
laws  and  usages  of  war/' 

Under  the  laws  and  usages  of  war,  in  territory  subject  to  military 
occupancy,  the  penal  laws  of  the  country  continue  in  force,  but  the 
administration  of  said  laws  devolves  upon  the  occupying  military 
force  and  the  authority  by  which  such  administration  is  effected 
passes  to  the  commander  of  the  occupying  forces. 

The  Spanish  penal  code  and  criminal  procedure  were  continued 
in  force  in  the  Philippine  Islands  under  the  American  military 
government,  and  remained  in  force  until  displaced  by  the  recent 
enactments  of  the  Philippine  Commission.  The  authority  to  ad- 
minister and  execute  said  laws,  theretofore  exercised  by  the  Spanish 
officials,  passed  to  the  Commander  of  the  occupying  forces  to  be 
thereafter  exercised  by  him  or  such  persons  as  he  should  designate. 
The  Spanish  system  of  laws  contemplates  that  mitigation  of 
sentences  will  be  required  in  order  to  correct  injustice  resulting 
from  the  inequitable  operation  of  the  criminal  laws  and  provision 
is  made  under  which  the  courts  participate  in  the  exercise  of  the 
power  of  commutation.  The  reviewing  court  in  cases  on  appeal 
''for  violation  of  law  or  breach  of  form"  in  the  trial  proceedings,  is 
required  to  comply  with  the  provisions  of  Article  953  of  the  Law 
of  Criminal  Procedure: 

"Art.  953.  When  it  shall  be  declared  that  the  appeal 
does  not  lie  upon  any  grounds,  the  chamber  shall  order 
the  record  to  be  transmitted  to  the  fiscal,  and  in  view  of 
the  opinion  of  the  latter  and  the  merits  of  the  case,  if  it 
should  find  any  ground  of  equity  to  advise  that  the  final 
sentence  be  not  executed,  it  shall  recommend  to  His  Majesty 
through  the  Colonial  Minister,  the  commutation  of  the 
penalty." 

The  Spanish  Law  of  Criminal  Procedure  provides  for  what  is 
called  "The  Appeal  for  Review."  This  is  a  proceeding  to  secure 
the  annulment  of  unjust  sentences  in  certain  cases,  and  con- 
templates the  exercise  by  the  court  of  the  authority  by  which 
pardons  are  granted  by  reason  of  the  rights  of  the  individual 
under  sentence.  From  the  Spanish  Law  of  Criminal  Procedure, 
I  quote  as  follows : 

"Art.  954.  An  appeal  for  review  shall  lie  from  final 
sentences  in  the  following  cases: 
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"i.  When  two  or  more  persons  are  serving  a  sentence 
by  virtue  of  contradictory  sentences  for  the  same  crime 
which  could  not  have  been  committed  by  more  than  one 
person. 

"2.  When  a  person  is  serving  a  sentence  as  the  principal, 
accomplice,  or  accessory  to  the  homicide  of  a  person  whose 
existence  is  established  after  the  sentence. 

"3.  When  a  person  is  serving  a  sentence  by  virtue  of 
a  judgment  the  grounds  for  which  may  have  been  a  docu- 
ment afterwards  declared  false  by  a  final  sentence  in  a 
criminal  cause.'' 

"Art.  955.  An  appeal  for  review  may  be  taken  by 
the  perscxis  punished  and  by  their  spouses,  descendants, 
ascendants,  and  brothers  and  sisters  by  applying  to  the 
Colonial  Minister  with  a  petition  setting  forth  the  grotmds 
therefor." 

"Art.  959.  The  appeal  for  review  shall  be  conducted 
by  hearing  the  fiscal  once  only  in  writing  and  the  persons 
punished  another  time,  who  must  be  cited,  should  they  not 
first  appear.  When  they  request  the  attachment  of  docu- 
ments to  the  record,  the  chamber  shall  order  what  it  may 
deem  proper  hereon.  Thereupon  the  appeal  shall  follow 
the  procedure  prescribed  for  an  appeal  for  annuhnent  of 
judgment  for  violation  of  law,  and  the  chamber  shall, 
with  or  without  oral  argument,  as  it  may  order  in  view  of 
the  circtmistances  of  the  case,  render  sentence,  which  shall 
be  irrevocable." 

"Art.  961.  Even  though  the  perscMi  punished  shall  have 
died,  his  widow,  ascendants  or  descendants,  legitimate, 
legitimized,  or  natural  acknowledged,  may  request  a  review 
of  the  action  for  any  of  the  causes  mentioned  in  article  954 
for  the  purpose  of  rehabilitating  the  memory  of  the  de- 
cedent and  for  the  punishment  of  the  real  culprit  in  a 
proper  case." 

The  authority  to  administer  the  foregoing  provisions  of  the 
Spanish  Code  passed  to  the  Military  Governor  by  virtue  of  the  laws 
of  military  occupancy.  The  Military  Governor  ipight  exercise  the 
authority  himself  or  confer  the  right  to  exercise  it  in  his  name 
upon  whom  he  saw  fit.  All  the  powers  of  the  judicial  branch 
passed  to  the  commander  of  the  occupying  force,  who  redistributed 
the  authority  to  exercise  them  and  might  authorize  their  exercise 
by  the  courts  or  by  other  agencies,  as  his  discretion  determined. 

The  same  is  true  in  respect  of  the  authority  to  exercise  the 
pardoning  power,  in  so  far  as  that  authority  is  considered  an  instru- 
ment for  the  efficient  and  proper  administration  of  the  penal  laws 
regulating  the  relations  sustained  by  the  inhabitants  to  each  other 
and  to  the  communities  in  which  they  live.    This  authority  con- 
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tinued  to  reside  in  the  Military  Governor  until  transferred  to  the 
Civil  Governor  by  the  following  order  (see  Report  of  the  Sec.  of 
War  1901,  pp.  58-59) : 

"War  Department,  Washington,  June  21,  1901. 

"On  and  after  the  4th  day  of  July,  1901,  until  it  shall 
be  otherwise  ordered,  the  president  of  the  Philippine  Cora- 
mission  will  exercise  the  executive  authority  in  all  civil 
affairs  in  the  government  of  the  Philippine  Islands  hereto- 
fore exercised  in  such  affairs  by  the  Military  Governor  of 
the  Philippines,  and  to  that  end  the  Hcxi.  William  H.  Taft, 
president  of  the  said  commissicm,  is  hereby  appointed  civil 
governor  of  the  Philippine  Islands.  Such  executive  au- 
thority will  be  exercised  under  and  in  conformity  to  the 
instructions  to  the  Philippine  Commissioners  dated  April 
7,  1900,  and  subject  to  the  approval  and  control  of  the 
Secretary  of  War  of  the  United  States.  The  municipal 
and  provincial  civil  governments  which  have  been  or  shall 
hereafter  be  established  in  said  islands,  and  all  persons 
performing  duties  appertaining  to  the  offices  of  civil  gov- 
ernment in  said  islands,  will  in  respect  of  such  duties  report 
to  the  said  civil  governor. 

"The  power  to  appoint  civil  officers,  heretofore  vested 
in  the  Philippine  Commission  or  in  the  military  governor, 
will  be  exercised  by  the  civil  governor  with  the  advice 
and  consent  of  the  commission. 

"The  military  governor  of  the  Philippines  is  hereby 
relieved  from  the  performance,  on  and  after  the  said  4th 
day  of  July,  of  the  civil  duties  hereinbefore  described,  but 
his  authority  will  ccxitinue  to  be  exercised  as  heretofore 
in  those  districts  in  which  insurrection  against  the  authority 
of  the  United  States  continues  to  exist  or  in  which  public 
order  is  not  sufficiently  restored  to  enable  provincial  civil 
governments  to  be  established  under  the  instructions  to 
the  commission  dated  April  7,  1900. 

"By  the  President. 

"EuHU  Root,  Secretary  of  War" 

The  Act  of  Congress,  approved  July  i,  1902,  entitled  "An  Act 
Temporarily  to  provide  for  the  administration  of  the  affairs  of  civil 
government  in  the  Philippine  Islands,  and  for  other  purposes" 
provides  as  follows: 

"That  the  action  of  the  President  of  the  United  States 
in  creating  the  offices  of  civil  governor  and 
vice-governor  of  the  Philippine  Islands,  and  authorizing 
said  civil  governor  and  vice-governor  to  exercise  the  powers 
of  government  to  the  extent  and  in  the  manner  and  form 
set  forth  in  the  Executive  order  dated  June  twenty-first, 
nineteen  hundred  and  one  ...  is  hereby  approved, 
ratified  and  ccmfirmed.     ..." 
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If  the  Military  Governor  of  the  Philippine  Islands  had  authority 
to  pardon  offences  against  the  laws  administered  by  the  civil  side 
of  the  military  government,  then  Congress  authorizes  the  exercise 
of  that  authority  by  the  Civil  Governor  of  the  Islands. 

A  cursory  reading  of  the  112th  Article  of  War  (ante),  might 
induce  a  belief  that  the  military  commander  acting  as  military 
governor  exercises  the  pardoning  power  as  to  offences  against  the 
laws  of  the  civil  side  of  the  military  government,  by  virtue  of  that 
Article,  in  which  event  the  authority  would  not  pass  to  the  civil 
governor,  but  careful  consideration  induces  the  belief  that  the 
authority  conferred  by  that  Article  is  confined  to  offences  triable 
by  courts-martial,  to  wit:  offences  against  the  laws  of  war,  the 
Articles  of  War  and  the  Rules  for  the  discipline  of  the  Army. 

Under  military  government  the  commander  of  a  belligerent  force 
may  administer  the  affairs  of  that  government  as  his  judgment 
approves  and  prudence  dictates.  This  broad  authority  would  not 
pass  to  a  civil  governor  and  could  not  be  exercised  by  the  Civil 
Governor  of  the  Philippine  Islands  under  the  condition  now  existing. 

Reference  has  been  made,  in  another  connection,  to  the  declara- 
tion of  the  Secretary  of  War  that  "power  to  pardon  offenders  con- 
victed by  civil  courts  is  vested  in  Civil  Governor."  At  the  time  this 
declaration  was  made,  July  5,  1901,  the  government  of  the  Philippine 
Islands  continued  to  be  subject  to  the  exercise  of  belligerent  right. 
While  the  national  authority  of  the  United  States  in  the  Philippine 
Islands  continued  to  be  exercised  by  belligerent  right,  the  legislative 
powers  of  the  nation  respecting  the  internal  and  domestic  affairs 
of  the  islands  were  exercised  by  the  President  as  Commander-in- 
Chief  of  the  Army  and  Navy,  with  equal  authority  and  effect  as 
are  the  exercises  of  legislative  authority  by  Congress  in  time  of 
peace.  If  this  declarati(xi  of  Secretary  Root  is  to  be  considered 
as  an  executive  exercise  of  the  legislative  power,  verb  sap,  the 
pardoning  power  is  vested  in  the  Civil  Governor  of  the  Islands.  It 
will  be  noticed  that  said  declaration  was  communicated  to  Governor 
Taft  on  July  5,  1901.  This  was  the  day  following  the  date  when 
the  order  of  June  21,  1901,  became  operative  and  completed  the 
transfer  of  the  executive  power  in  pacified  districts  from  the  Mili- 
tary Governor  to  the  Civil  Governor.  It  is  certainly  proper  to  con- 
sider said  declaration  as  explanatory  of  the  general  terms  of  the 
order  of  June  21,  1901,  and  that  said  order  as  so  explained  is 
"approved,  ratified  and  confirmed"  by  the  Act  of  Congress  of  July 
I,  1902,  and  is  now  of  the  same  binding  force  and  effect  as  though 
said  declaration  were  recited  in  full  in  the  Act  of  Congress. 
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A  large  majority  of  the  convicted  individuals  now  seeking  par- 
don or  commutation  of  sentence,  were  tried  and  convicted  by 
military  commissions  or  provost  courts  created  by  the  military  gov- 
ernment, but  that  does  not  interdict  the  exercise  of  the  power  to 
pardon  by  the  civil  governor.  Military  commissions  and  provost 
courts  are  created  for  the  general  purpose  of  enforcing  the  local 
laws  as  to  offenses  committed  outside  of  the  territorial  jurisdiction 
of  existing  civil  courts  by  the  non-combatant  inhabitants  of  the 
country.  They  also  possess  jurisdiction  over  offenses  against  the 
common  law  of  war.  They  are  agencies  of  the  civil  side  of  military 
government  and  their  jurisdiction  does  not  extend  to  matters  and 
persons  subject  to  the  Articles  of  War  and  the  rules  adopted  for 
the  discipline  of  the  Army.  Offences  against  those  Articles  and 
rules  are  triable  by  courts-martial  and  as  to  sentences  imposed  by 
courts-martial  the  pardoning  power  or  the  power  of  oxmnutation 
could  not  be  exercised  by  the  civil  governor.  The  test  of  the  right 
to  exercise  the  authority  is  the  character  of  the  offence  and  juris- 
diction over  the  person  of  the  offender,  instead  of  the  character 
and  jurisdiction  of  the  tribunal  by  which  the  trial  was  had  and 
sentence  imposed. 

Charles  £.  Magootk 
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MUST  THE  REJECTION  OF  AN  OFFER  BE  COM- 
MUNICATED TO  THE  OFFEROR? 


The  term  communicatioa  is  here  used  in  its  exact  sense,  that  is 
to  say,  information  brought  home  to  the  intelligence  of  the  party 
for  whom  it  is  intended. 

In  examining  the  various  requirements  for  the  formation  of  a 
contract  we  find  that  there  is  a  necessity  for  communication  between 
the  parties  as  to  some  steps  which  must  be  taken.  It  goes  without 
saying  that  an  offer  must  be  brought  to  the  knowledge  of  the 
offeree  because  by  the  term  offer  we  mean  a  communication  to  the 
offeree. 

It  is  also,  now,  recognized  by  the  best  authorities  that  the 
revocation  of  an  offer  must  be  communicated  to  the  offeree,  and 
that  without  such  notification  there  is  no  revocation.^ 

Acceptance,  on  the  other  hand,  need  not  be  brought  to  the  knowl- 
edge of  the  offeror,  whether  such  acceptance  be  given  in  a  bilateral 
or  unilateral  contract.* 

There  remains,  however,  a  mooted  question  as  to  whether  there 
can  be  a  rejection  of  an  offer  without  communication  to  the  offeror. 
In  the  development  of  our  law  it  has  beccnne  established  that  an 
offeree  can  cause  an  offer  to  terminate  by  his  own  act.  That  is  to 
say  he  can  reject  the  offer.  This  he  may  do  in  one  of  three  ways. 
He  may  either  make  a  new  offer  on  his  part  or  he  nmy  make  what 
purports  to  be  an  acceptance  but  is  not  effective  as  such  because 
there  is  a  variation  of  a  material  term  of  the  offer,  or  he  may  dis- 
tinctly express  himself  in  terms  of  rejection.  By  one  of  these 
methods  he  can  terminate  an  offer,  although  the  offeror  may  have 
designated  a  time  during  which  the  offer  shall  remain  open,  and 
such  time  has  not  expired.  At  first  sight  this  power  on  the  part 
of  the  offeree  to  terminate  and  extinguish  the  offer  in  spite  of  the 
offeror,  seems  strange,  but  a  moment's  reflection  shows  us  that 

^  Brauer  vs.  Shaw,  i68  Mass.  198. 

*  See  2  Columbia  Law  Review  i  for  an  expression  of  the  present  writer's 
views  on  this  point 
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these  well  settled  principles  of  our  law  are  based  upon  reason,  and 
are  sound.  The  object  in  making  the  offer  in  the  first  instance  is 
that  the  offeree  may  know  the  wish  and  intent  of  the  offeror,  while 
the  object  in  leaving  the  offer  open  is  that  the  offeree  may  have  an 
opportunity  to  reach  a  conclusion,  and  when  he  has  done  so  the 
reason  for  continuing  the  offer  ceases,  because  it  has  performed  its 
function. 

But  has  it  accomplished  this  object  until  the  offeror  knows  of 
the  offeree's  disagreement,  knows  the  offeree's  state  of  mind  ? 

Why  is  it  that  the  authorities  have  agreed  that  revocation  must  be 
communicated  to  the  offeree?  An  examination  of  the  reasons  for 
this  conclusion  may  throw  light  upon  the  question  as  to  why  the 
same  requirement  should  exist  as  to  a  rejection.  In  explaining  this 
necessity  an  able  modem  writer  says:^  "One  to  whom  an  offer 
is  made  has  a  right  to  assume  that  it  remains  open  according  to  its 
terms  until  he  has  actual  notice  to  the  contrary.  The  effect  of  the 
communication  must  be  destroyed  by  a  counter  communication." 

But  this  argument  applies  precisely  as  well  to  the  situation  of 
an  offeror.  He  has  indicated  to  the  offeree  his  intent  and  desire 
that  his  offer  should  remain  open  and  is  entitled  to  assume  that  it 
does  thus  remain  open  unless  he  is  informed  to  the  contrary.  There 
appears  to  be  just  as  cogent  reasons  for  requiring  communication  in 
the  case  of  rejection  as  in  that  of  revocation,  and  the  term  rejection 
seems  to  mean  informing  the  offeror  that  his  offer  is  not  accepted. 

Where  the  rejection  is  brought  about  by  a  new  offer  such  new 
offer  must,  of  course,  be  communicated,  and  we  cannot  say  that 
while  it  is  not  as  yet  operative  as  a  new  offer,  it  is  nevertheless  a 
valid  rejection,  because  it  has  the  effect  of  a  rejection  only  cm  the 
ground  that  making  a  new  offer  necessarily  shows  the  offeror  that 
the  offeree  has  different  ideas.  Thus  Lord  Langdale  says  in  Hyde 
V.  Wrench:*  "...  instead  of  that  the  plaintiff  made  an 
offer  of  his  own  and  he  thereby  rejected  the  offer  previ- 

ously made  by  the  defendant."  That  is,  he  rejected  defendant's 
offer  by  an  offer  of  his  own.  But  there  was  no  offer  of  his  own 
until  it  was  communicated  to  the  defendant. 

When  the  rejection  is  brought  about  in  direct  terms,  it  would 
also  seem  necessarily  to  indicate  that  communication  must  be  made. 
When  the  offeree  says,  "I  reject  your  offer,"  the  reason  why  the 
offer  ceases  is  that  it  has  performed  its  function,  in  that  the  offeree 

^  Holmes  Common  Law,  p.  306. 
«  3  Beav.  334. 
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has  told  the  offeror  that  no  agreement  can  be  made  on  that  basis. 
The  term  rejection,  then,  means  informing  the  offeror  that  his  offer 
is  not  accepted. 

If  the  question  were  purely  academic,  it  might  not  be  of  much 
consequence,  which  conclusion  is  reached.  In  its  application,  how- 
ever, vexing  questions  may  arise,  and  such  problems  should  be 
solved  upon  principle.  The  chances  of  hardship  or  inconvenience 
are  as  great  upon  one  theory  as  upon  the  other. 

It  seems  axiomatic  to  remark  that  a  contract  arises  at  some  one 
given  p(nnt,  or  it  does  not  arise  at  all.  When  the  parties  have 
gone  through  certain  formal  steps  the  law  will  annex  the  obligation 
of  contract  or  will  refuse  so  to  do,  and  at  that  final  point  the  wish 
of  one  or  both  of  the  parties  is  entirely  irrelevant.  There  is  no 
such  thing  as  waiving  any  requirement  in  the  formation  of  contract, 
and  if  a  bilateral  contract  is  contemplated,  both  parties  must  be 
bound  at  the  point  when  the  contract  is  to  arise  or  neither  can  be. 
One  party  cannot  at  his  option  waive  any  requirement  or  change 
the  fixed  result.  We  cannot  say  a  contract  will  arise  at  such  a  fixed 
period  at  the  option  of  one  of  the  parties. 

Resuming,  then,  the  question  as  to  rejecticm,  the  following  case 
may  be  supposed. 

A  man  in  New  Haven  receives  by  mail  an  offer  for  the  delivery 
of  certain  articles  at  his  warehouse  on  July  ist.  He  replies,  ''I 
accept  your  offer,  delivery  here  on  June  ist."  The  change  of  date 
of  delivery  was  made  inadvertantly.  Upon  this  reply  being  received, 
it  constitutes  a  rejection,  and  this  is  so  even  though  the  original 
offeror  had  no  objection  to  the  change.  No  contract  can  arise, 
unless  the  original  offeror,  now  offeree,  accepts  this  new  offer. 
Suppose,  however,  that  the  original  offeror  knows  the  law,  under- 
stands this  to  be  a  rejection,  and  acts  upon  this  knowledge  assuming 
there  is  no  contract.  In  the  meantime,  however,  the  original  offeree 
has  discovered  his  mistake  within  an  hour,  has  rewritten  a  proper 
acceptance,  and  mailed  the  same  at  once,  such  mailing  preceding 
the  receipt  of  the  first  letter.  Then  suppose  the  second  letter  is  never 
received.  There  is  a  contract  in  such  a  case,  because  the  rejection 
will  not  take  effect  until  communicated,  and  hence  the  offer  is  still 
in  force,  and  while  it  thus  remains  in  force  an  acceptance  is  properly 
mailed  causing  the  contract  to  arise  eo  instante,  which  thus  prevents 
the  first  letter  from  having  any  effect  whatever.  Change  tfie  facts 
slightly  and  suppose  that  the  New  Haven  man  says  in  his  first 
letter,  "I  reject  your  offer."    Before  this  is  received  he  mails  an 
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acceptance  which  is  lost  on  the  way.  In  each  case  the  offeror  is 
misled  by  the  first  letter,  and  relying  thereon  changes  his  position. 
Does  this  prevent  a  contract  from  arising?  It  certainly  does  not 
unless  we  can  stretch  the  much  abused  principle  of  estoppel  in  pais 
to  cover  the  case.  It  is  true  that  the  offeree  has  made  a  statement 
to  the  offeror  which  the  latter  has  reasonably  acted  upon  to  his  loss. 
Shall  we  then  conclude  that  the  courts  will  not  allow  the  offeree 
to  say  that  he  has  accepted  the  offer?  The  difficulty  is  that  we 
are  dealing  with  the  preliminary  requirements  of  contract,  and  must 
therefore  look  beyond  the  acts  of  the  parties  to  see  whether  the 
situation  is  such  that  the  courts  will  annex  the  obligation.  It  is 
this  element  which  causes  the  difficulty.  That  this  is  a  real  trouUe 
will  appear  by  considering  another  question. 

In  Ricketts^  v.  Scothom,  the  court,  speaking  through  Sullivan, 
J.,  uses  this  language:  "Under  the  circumstances  of  this  case  is 
there  an  equitable  estoppel  which  ought  to  preclude  the  defendant 
from  alleging  that  the  note  in  controversy  is  lacking  in  one  of  the 
essential  elements  of  a  valid  contract?  We  think  there  is.  .  .  . 
Having  intentionally  influenced  the  plaintiff  to  alter  her  position  for 
the  worse  on  the  faith  of  the  note  being  paid  when  due,  it  would  be 
grossly  inequitable  to  permit  the  maker,  or  his  executor,  to  resist 
payment  on  the  ground  that  the  promise  was  g^ven  without  con- 
sideration.'* 

It  is  true  that  the  court  here  is  treating  the  case  of  a  promissory 
note  and  at  first  sight,  one  might  suppose  that  this  fact  had  an 
imconscious  influence  upon  the  result  reached.  It  is  evident,  how- 
ever, the  court  believes  that  such  a  note  requires  a  conmion  law 
consideration.  The  case  stands  squarely  for  the  view  that  one 
may  be  estopped  from  showing  there  is  no  consideration  to  support 
a  promise.  This  same  view  is  often  suggested  in  cases  which  may 
be  illustrated  as  follows:  A  makes  an  offer  requesting  an  act  as 
consideration  for  his  proposed  promise.  This  being  an  offer  merely 
can  be  withdrawn,  of  course,  until  it  becomes  a  promise  and  it  does 
not  become  a  promise  until  the  consideration  is  furnished,  that  is, 
until  the  act  is  completed.  Suppose  that  the  offeree  has  performed 
nine-tenths  of  the  requested  act,  and  that  the  offeror  then  revokes 
his  offer.  Clearly  no  promise  arises  in  such  a  case,  and  the  offeree 
is  without  contract  remedy  for  his  loss  occasioned  by  his  part  per- 
formance. Very  true,  it  is  suggested,  no  contract  arises  in  reality, 
but  the  offeror  is  estopped  from  denying  it.    Certainly  the  case  of 

*  S7  Neb.  51. 
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Ricketts  v.  Scothom*  is  an  authority  for  this  view.  Is  it  not 
evident  that  such  a  doctrine  practically  wipes  out  the  requirement  of 
consideration  and  thus  eliminates  one  of  the  rules  of  law  supposed 
to  be  most  firmly  and  clearly  established  ? 

If,  then,  one  believes  that  our  law  does  not  recognize  a  promise 
tmless  there  is  a  coAsideration  to  support  it,  the  conclusion  must 
be  reached  that  the  above  case  is  erroneous  and  that  one  cannot  be 
estopped  from  denying  a  consideration.  But  does  it  necessarily 
follow  that  the  same  argument  applies  to  all  the  elements  of  a 
contract?  It  is  well  settled  that  the  courts  take  a  position  which 
amounts  to  enforcing  an  estoppel  in  the  case  of  a  supposed  offer 
or  acceptance.  A  man  may  not  intend  to  make  an  offer,  but  if 
his  language  is  such  as  to  reasonably  indicate  that  he  is  making  an 
oflFer  to  another  and  that  other  accepts,  there  is  a  contract,  and  the 
apparent  offeror  will,  of  course,  not  be  allowed  to  say  that  he  made 
no  offer.  The  courts  say  that  we  cannot  read  his  secret  thoughts, 
and  must  judge  his  intent  from  the  outward  manifestation.  Upon 
whatever  grotmd  we  place  it,  here  is  a  situation  in  which  there  is 
no  real  agreement  between  the  parties,  but  one  of  them  is  not  allowed 
to  show  this,  and  hence  he  is  bound  precisely  as  though  he  had 
assented.    This  is  not  open  to  doubt. 

It  is  clear,  then,  that  in  some  cases  a  contract  may  be  fotmd 
although  in  reality  the  ordinary  elements  are  lacking. 

Where  shall  we  draw  the  line?  When  the  substantive  law  of 
contract  will  be  changed  by  invoking  the  principle  of  estoppel  in  pais 
it  would  seem  that  the  courts  should  refuse  to  apply  this  doctrine. 
Thus  to  follow  the  case  of  Ricketts  v.  Scothom*  would,  in  most  cases, 
abrogate  the  doctrine  of  consideration,  in  that  it  is  almost  always  pos- 
sible for  the  one  claiming  a  contract  to  show  that  he  relied  upon  the 
words  of  the  other  to  his  detriment.  But  it  has  been  supposed  that  no 
rule  is  better  settled  in  our  law  than  the  one  which  requires  a  consid- 
eration for  a  promise.  Ricketts  v.  Scothom  would,  therefore,  seem  to 
be  a  piece  of  judicial  l^slation  abrogating  the  doctrine  of  considera- 
tion as  to  a  large  class  of  promises.  Then  again,  in  such  a  case,  it 
would  be  left  to  the  option  of  the  supposed  promisee  to  say  whether 
a  contract  arises  or  not,  whereas  it  is  for  the  law  to  annex  the 
consequence  of  contract,  not  the  parties.  From  every  point  of  view 
it  seems  indefensible  to  apply  the  doctrine  of  estoppel  in  such  a 
way  as  to  sustain  a  promise  without  a  common  law  consideration. 
But  this  is  not  the  situation  as  regards  either  an  offer  or  rejection. 

» Supra. 
'Supra. 


424  YALE  LAW  JOURNAL. 

The  law  requires  so  called  "mutual  assent/'  but  that  has  never 
necessarily  been  actual  agreement  and  to  hold  a  party  as  offeror 
in  accordance  with  his  apparent,  although  not  in  truth  his  real, 
intention  does  not  introduce  any  new  element  into  contract  or  take 
away  any  essential  requirement.  And  further  it  does  not  leave  one 
of  the  parties  free  to  decide  for  himself  whether  the  action  taken 
shall  amount  to  a  contract  or  not.  If  the  supposed  offeree  accepts 
he  is  as  much  bound  as  the  other.  So  also  in  the  case  of  a  mailed 
rejection  followed  by  acceptance  given  above,  if  we  say  that  the 
rejection  actually  communicated  has  binding  effect  upon  the  parties, 
in  spite  of  the  subsequently  mailed  acceptance,  there  is  no  change 
in  the  requisite  elements  of  contract,  nor  is  it  left  to  either  party 
to  choose  whether  he  shall  hold  that  a  contract  did  or  did  not  arise. 
The  offeror  receives  the  rejection  and  acts  upon  it  to  his  loss.  That 
prevents  the  second  letter,  which  otherwise  would,  cause  the  con- 
tract to  arise  on  mailing,  from  having  any  effect.  There  is  one 
difficulty,  however,  in  this  argument  which  is  that  at  the  moment 
the  second  letter  of  acceptance  is  mailed,  it  should  be  certain  that 
a  contract  has  or  has  not  arisen,  but  the  above  suggestion  would 
leave  the  question  in  abeyance  tmtil  determined  by  some  subsequent 
event.  The  first  letter  of  rejection  does  not  cause  an  estoppel 
unless  received  and  acted  upon  so  as  to  cause  an  injury  to  the  offeror 
if  withdrawn.  That  is  to  say,  if  the  letter  of  rejection  results  in  an 
estoppel  then  no  contract  has  arisen,  but  if  not,  then  the  contract 
will  be  found  as  of  the  time  when  the  second  letter  was  mailed. 
This  is  a  serious  difficulty  in  the  argument,  because  certainly  we 
ought  to  be  able  to  say  absolutely  that  the  contract  either  does  or 
does  not  arise  at  the  time  of  mailing  the  second  letter,  and  this 
question  should  not  be  held  in  abeyance,  nor  subject  to  the  will  of 
the  offeror. 

If  this  suggestion  is  fatal  to  the  theory  of  estoppel  in  the  case 
supposed,  then  the  necessary  result  seems  to  be  that  as  a  rejection 
must  be  communicated,  it  has  no  effect  in  the  above  illustration, 
because  before  it  is  communicated  a  proper  acceptance  has  been 
mailed,  the  contract  has  arisen,  and  when  the  proposed  rejection  is 
communicated  there  is  no  offer  left  to  reject.  On  the  whole  this  seems 
to  be  the  sounder  view. 

In  the  formation  of  contract,  then,  communication  between  the 
parties  would  seem  to  be  requisite  in  the  case  of  offer,  revocation  and 
rejection  of  offer.  Clarence  D.  Ashley. 

New  York  University. 
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A  PLEA  FOR  A  MODERN  DEFINITION  AND  CLAS- 
SIFICATION OF  REAL  PROPERTY. 


In  the  course  of  my  teaching,  it  has  seemed  to  me  that  a  number 
of  what  have,  heretofore,  been  regarded  as  essential  preliminary 
conceptions  in  the  law  of  real  property,  require  fuller  treatment 
than  is  accorded  them  in  the  text-books,  and  that  the  definition  and 
classification  of  real  property  should  be  re-modeled.  The  object 
of  this  paper  is  to  go  over  some  of  the  fundamental  definitions  in 
the  law  of  real  property,  to  frame  comprehensive  ones,  and  to 
suggest  what  the  modem  definition  and  scope  of  that  law  should 
1)e.  While  it  repeats  much  that  is  elementary,  the  reason  and  the 
excuse  is  that  I  have  been  able  to  find  no  adequate  definition  of 
real  property  as  that  property  is  known  in  the  law,  so  have  had 
to  frame  one  of  my  own  out  of  the  elements.  The  elementary  is 
often  the  least  tmderstood,  and  is,  in  fact,  just  that  in  the  law 
of  real  property  which,  to-day,  for  student  purposes,  most  requires 
careful  consideration. 

PROPERTY. 

To  begin  then,  at  the  beginning,  the  word  "property'^  is  derived 
from  the  Latin  word  proprius,  which  means  one's  own.  The  word 
"property"  means  either  (i)  an3rthing  corporeal  or  incorporeal  which 
a  person  may  acquire,  own  and  dispose  of  to  the  exclusion  of  some 
other  person,  or  (2)  any  legal  or  equitable  incorporeal  right  to  or 
interest  in  such  corporeal  or  incorpeal  thing,  which  right  a  person 
may  acquire,  own  and  dispose  of  to  the  exclusion  of  others. 

Exactness  requires  that  the  corporeal  or  incorporeal  thing  which 
is  the  subject  of  ownership  be  discriminated  from  the  incorporeal 
right  to  or  interest  in  it,  even  though  the  incorporeal  right  to  or 
interest  in  the  corporeal  or  incorporeal  thing  is  itself  the  subject  of 
ownership.  The  thing  should  be  called  property,  and  the  right  to 
or  interest  in  it,  should  be  called  a  right  of  property,  A  right  of 
property  is  a  right  to  the  exclusive  enjoyment  of  any  property,  or 
to  the  exclusive  enjoyment  of  some  part  of,  or  undivided  interest  in 
such  property.    Unfortunately,  however,  the  distinction  between 
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the  thing  owned  and  tlie  rights  of  ownership  in  it  has  not  been 
adhered  to  by  judges  and  writers  in  the  common  law,  even  where 
it  has  been  made,  and  the  confusion  between  the  two  is  now  so 
great  that  it  is  necessary  often  to  use  the  word  "property"  to  cover 
rights  of,  in  and  to  property. 

I  repeat  then,  that  at  common  law,  the  word  "property"  means 
either  (i)  anything  corporeal  or  incorporeal  which  a  person  may 
acquire,  own  and  dispose  of  to  the  exclusion  of  some  other  person, 
or  (2)  any  legal  or  equitable  incorporeal  right  to,  or  interest  in 
such  corporeal  or  incorporeal  thing,  which  right  a  person  may 
acquire,  own  and  dispose  of  to  the  exclusion  of  others. 

Property,  so  defined,  consisted  at  common  law  of  (i)  real 
property,  comprising  things  real,  certain  incorporeal  interests  in 
things  real,  and  a  few  things  personal  and  interests  in  things  per- 
sonal, falling  under  the  head  of  hereditaments,  and  (2)  personal 
property,  comprising  things  personal,  certain  incorporeal  interests 
in  things  personal,  and  certain  incorporeal  interests  in  things  real. 

DISTINCTION   BETWEEN  REAL  AND  PERSONAL  PROPERTY. 

The  broad  distinction  between  real  property  and  perscMial  prop- 
erty was,  and,  in  general,  is  that  between  (i)  immovable  things 
and  rights  in  them,  and  (2)  movable  things  and  rights  in  them. 
But  this  distinction  was  and  is  far  from  exact,  largely  because 
both  things  and  the  rights  of  ownership  in  things  have  been  and 
to-day  are  called  property. 

The  distinction  between  real  property  and  personal  property 
which  is  the  most  important  in  theory,  has  been  found  in  what 
becomes  of  each  after  the  death  of  its  owner.  At  common  law, 
when  a  man  died  and  left  no  will,  his  real  property  went  to  his 
heir  direct,  and  if  he  left  a  will,  it  went  directly  to  his  devisee;  but 
his  personal  property  went  to  his  administrator  if  he  left  no  will 
or  to  his  executor  if  he  left  a  will,  and  only  after  the  decedent's 
debts  were  paid  was  distributed,  in  the  case  of  intestacy,  to  the 
next  of  kin  specified  by  statute,  or,  in  the  case  of  a  will  to  those 
named  by  the  will.  This  distinction  was  very  important  in  Eng- 
land, where,  in  the  first  instance,  the  heir  was  the  eldest  son,  but 
in  the  first  instance,  the  next  of  kin  comprised  the  widow  and  all 
the  children.  It  is  much  less  important  in  many  of  the  States 
of  the  United  States,  where,  by  statute,  the  same  persons  are  heirs 
and  distributees,  and  the  administrators  and  executors  are  authorized 
by  statute  to  sell,  lease  or  mortgage  the  decendent's  real  estate  to 
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pay  his  debts  and  the  legacies  charged  upon  the  land,  where  the 
personal  estate  is  insufficient.  Still,  the  distincticm  exists  and  is 
important,  even  in  these  States  where  the  same  persons  are  heirs 
and  next  of  kin^  ;  and  it  should  be  held  clearly  in  mind  that,  in 
general  (i)  real  estate  goes  directly  to  the  heirs  or  devisees,  and 
(2)  personal  property  goes  directly  to  the  administrators  or  execu- 
tors, and  only  after  the  debts  of  the  decedent  are  paid  to  the  next 
of  kin  or  legatees.  The  chief  exception  in  the  case  of  real  estate, 
consists  of  estates  for  life  in  tenements  which  cannot  go  to  any 
body,  because  of  their  termination  on  the  death  of  the  owner. 

Because  for  certain  historical  reasons,  hereinafter  referred  to, 
certain  interests  in  things  real  went  to  a  man's  personal  representa- 
tive, in  the  first  instance,  instead  of  to  his  heir  or  to  the  beneficiary 
under  his  will,  those  interests  were  held  at  common  l^w  to  be 
personal  property;  and  in  common  law  States,  where  the  rule  has 
not  been  changed  by  statute,  they  are  to-day  held  to  be  personal 
property.    They  are  known  in  the  law  as  chattels  real. 

REAL  PROPERTY. 

The  words  "real  property"  are  modem,  and  are  synonymous 
with  the  feudal  words  "lands,  tenements  and  hereditaments."  The 
feudal  phrase  was  awkward,  and  because  the  common  law  allowed 
the  demandant  of  lands,  tenements  and  hereditaments  to  recover 
the  real  thing  sued  for,  while,  ordinarily,  for  other  property  the 
remedy  was  against  the  person  of  the  defendant,  lands,  tenements 
and  hereditaments  came  to  be  called  real  property,  and  the  actions 
for  their  recovery  real  actions,  while  all  other  property  came  to  be 
called  personal  property  and  all  other  actions,  personal  actions.* 

Real  property,  therefore,  consists  of  lands,  tenements  and  here* 
ditaments,  and  to  know  just  what  it  is,  we  must  scrutinize  carefully 
each  one  of  these  terms. 

LAND& 

"Land"  means,  in  general,  the  exposed  parts  of  the  earth,  as 
contrasted  with  the  parts  covered  at  aH  times  by  public  navigable 
waters.  "For  land,"  says  Sir  Edward  Coke,  "comprehendeth,  in  its 
legal  signification,  any  ground,  soil  or  earth  whatsoever;  as  arable, 

^  For  instance  in  Colorado,  an  interest  in  mining  claims  passes  directly  to 
the  heirs  of  an  intestate,  and  they  and  not  the  personal  representatives  are  the 
parties  to  bring  suit  to  quiet  tide.    Keder  vs.  Trueman,  15  Colo.  143. 

*  Williams  on  Real  Property,  •y. 
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meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes  and 
heath."  ^  All  such  land  has  at  common  law  an  indefinite  extent 
upwards  as  well  as  downwards,  and  ordinarily  includes  everything 
existing  above  the  soil,  and  everything  in  and  under  the  soil. 
"Under  the  term  land,  therefore,  are  included  the  buildings,  made 
so  under  the  doctrine  of  accession,  and  the  trees  and  other  things 
growing  upon  the  land,  under  the  doctrine  of  acquisition  by  pro- 
duction, as  well  as  the  minerals  which  may  be  embedded  in  the 
earth — even  trees  which  have  been  cut  and  are  lying  upon  the  land 
have  been  said  to  pass  with  the  land/"  ''Even  the  air  is  not  free, 
for  the  maxim  is  that  the  owner  of  the  soil  is  owner  up  to  the 
height  above  and  down  to  the  depth  beneath.  I  conceive  it  is 
indisputable  that  to  pass  over  land  in  a  balloon  at  whatever  height, 
without  the  owner's  or  occupier's  license,  is  technically  a  trespass."  ■ 
So  the  water  on  the  land  is,  for  the  time  being,  part  of  the  land. 
If  the  wind  blows  away  the  air  now  over  my  land,  it  ceases  to  be 
part  of  my  land,  just  as  the  water  which  runs  away  does;  but  for 
all  that,  in  the  eyes  of  the  law,  the  air  over  and  the  water  on  my 
land,  form  changing  parts  of  my  land.  There  are  other  changing 
parts  of  my  land  known  as  emblements  (if  emblements  be  defined 
to  be  the  growing  annual  crops  planted  by  a  tenant,  which  he  has 
a  right  to  take  and  carry  away,  rather  than  the  right  to  the  crops, 
in  which  latter  sense  the  word  is  also  used),  and  still  others  known 
as  fixtures  (if  fixtures  be  defined  to  cover  that  which  was  chattel, 
which  is  now  land  because  of  actual  or  constructive  attachment  to 
the  land,  and  which,  under  certain  circumstances  and  between  cer- 
tain parties,  can  legally  be  restored  to  its  chattel  nature  by  actual 
or  constructive  severance).  All  these  variable  parts  of  land  may 
be  grouped  under  the  description  of  "everything  on,  in  and  over 
the  soil  that  goes  with  it;"  and  then  our  first  definition  of  land 
will  be: 

Land  is  any  ground,  soil  or  earth  whatsoever,  together  with 
everything  on,  in  and  over  it  that  goes  with  it. 

But  because  the  thing  which  is  the  subject  of  property  and 
the  right  of  ownership  of  that  thing  are  both  of  them  called  prop- 
erty, land  has  still  another  definition.  When  we  say  that  a  man 
inherits  land,  for  instance,  we  mean  that  he  has  succeeded  to  the 
rights  of  ownership  which  his  ancestor  had  in  the  physical  thing 

*  2  BL  Com.  •19. 

*  Tiedeman  on  Real  Property,  Sec.  a. 

*  Sir  Fred.  Pollock's  Land  Laws,  pages  15 — 16. 
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land.  So,  too,  when  we  say  that  a  man  has  conveyed  land,  we 
mean,  in  any  place  where  the  common  law  rule  about  chattels  real 
has  not  been  changed  by  statute,  that  he  has  transferred  to  some 
one  an  incorporeal  freehold  interest  in  the  corporeal  thing  known 
as  land.  In  some  States  by  statute,  the  word  "land"  is  made  to 
cover  interests  less  than  freehold  in  the  corporeal  thing  known  as 
land.  In  Colorado,  for  instance,  "the  words  'land'  or  'lands'  and 
the  words  'real  estate'  shall  be  construed  to  include  lands,  tenements 
and  hereditaments  and  all  rights  thereto  and  all  interests  therein."  * 
But  at  common  law,  apart  from  statute,  only  freehold  rights  to  or 
interests  in  land  are  land.  In  other  words,  the  term  land  has  come 
to  mean  at  common  law  a  freehold  interest  in  the  corporeal  thing 
known  as  land,  as  well  as  the  corporeal  thing  itself.*  As  the  word 
land  is  used  by  common  law  writers  and  judges,  it  means  in  a 
g^ven  case  the  physical  thing  which  we  have  already  defined  as 
land,  or  a  freehold  interest  in  that  thing,  or  both. 

We  are  now  ready  for  our  final  common  law  definition  of  land, 
viz: 

Land  is,  at  common  law  (i)  any  ground,  soil  or  earth  whatso- 
ever, together  with  everything  on,  in  and  over  it  that  goes  with 
it,  or  (2)  any  freehold  incorporeal  interest  in  the  corporeal  thing 
known  as  land,  or  (3)  both.  Where  a  man  owns  in  fee  a  piece  of 
real  estate,  for  instance,  his  land  is  (i)  the  physical  ground,  in- 
cluding the  minerals,  etc.,  in  it,  the  houses,  etc.,  upon  it,  and  the 
air,  etc.,  over  it,  or  (2)  the  fee  simple  mcorporeal  estate  in  it,  or 
(3)  both. 

TENEMENTS. 

Tenements  is  in  itself  a  broader  word  than  land.  It  includes 
everything  of  a  permanent  nature  which  may  be  held  in  tenure, 
whether  that  nature  be  corporeal  or  incorporeal. 

Tenure  implies,  not  only  the  actual  holding  of  land  by  one  from 

^2  Mills  Ann.  Stats.  (Colo.),  Sec.  41SS  Sub.  $. 

*  **  The  term  land,  at  common  law,  has  a  twofold  meaning.  In  its  more 
general  sense,  it  is  held  to  comprehend  any  ground,  soil  or  earth  whatsoever, 
as  meadows,  pastures,  woods,  marshes,  furze,  etc.  i  Inst.  4i  a ;  2  Black.,  Com. 
18.  In  its  more  limited  sense,  the  term  <  land '  denotes  the  quantity  and  char- 
acter of  the  interest  or  estate,  which  the  tenant  may  own  in  lands.  '  The  land 
is  one  thing,'  says  Plowden,  *  and  the  estate  in  the  land  is  another  thing ;  for  an 
estate  in  the  land  is  a  time  in  the  land,  or  land  for  a  time.'  Plowd.  555.  When 
used  to  describe  the  quantity  of  the  estate,  *  land'  is  understood  to  denote  a 
freehold  estate  at  least.  Black.  Com.  18 ;  Shepp.  Touch.  88."— Johnson  vs- 
Richardson,  33  Miss.  462  at  P.  464. 
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or  under  another,  but  also  the  terms  upon  which  he  holds.  Tenure 
is  the  mode  of  holding  certain  property.  It  is,  collectively,  both 
the  conditions  and  terms  upc«i  which  the  sovereign  power  in  a 
State  permits  land  and  incorporeal  hereditaments  to  be  held  by  an 
individual,  and  the  rights  and  obligations  which  arise  from  those 
conditions  and  terms.  The  thing  held,  whether  it  be  corporeal  or 
incorporeal,  is  called  a  tenement,  the  holder  is  called  a  tenant,  and 
the  manner  of  the  tenant's  holding  constitutes  a  tenure.  All  land 
owners  in  feudal  times  were  tenants  directly  or  indirectly  of  the 
king,  and  their  holding  constituted  a  tenure.  The  word  tenure  is 
a  feudal  name. 

Tenements,  in  the  phrase,  "lands,  tenements  and  hereditaments," 
oovers  everything  which  can  be  held  in  tenure.  Liberum  tenemen- 
turn  means  freehold,  and  is  "applicable,  not  only  to  lands,  and 
other  solid  objects,  but  also  to  dHces,  rents,  conmions  and  the 
like  .  .  .  So  is  an  advowson  a  tenement ;  and  a  franchise,  an 
office,  a  right  of  common,  a  peerage,  or  other  property  of  the  like 
tmsubstantial  kind,  are  all  of  them  legally  speaking  tenements."^ 
Washburn  errs  in  saying  that  an  incorporeal  hereditament  cannot  be 
regarded  "properly  speaking"  as  a  tenement;*  for  "a  tenement 
comprises  ever3rthing  which  may  be  holden,  so  as  to  create  a  tenancy 
in  the  feudal  sense  of  the  word,  and  no  doubt  it  includes  things 
incorporate,  though  they  do  not  lie  in  tenure."*  An  incorporeal 
hereditament  was  legally  a  tenement,  and  certainly  was  covered  by 
the  word  tenements,  in  the  phrase,  lands,  tenements  and  heredita- 
ments. A  tenement  was  at  common  law  anything  which  could  be 
held  in  feudal  tenure,  and  in  the  phrase  "lands,  tenements  and 
hereditaments"  covered  incorporeal  hereditaments  as  well  as  land. 

HEREDITAMENTS. 

Hereditaments,  is  in  a  way,  a  still  broader  word  than  land  or 
than  tenement,  for  it  embraces  everything  which  may  be  inherited, 
and  so  includes  heirlooms,  which  are  neither  lands  nor  tenements, 
yet,  by  custom,  go  to  the  heir;  but,  in  another  way,  since  it  does 
not  cover  an  estate  for  life  in  lands  and  tenements,  it  is  a  narrower 
word. 

Hereditaments  were  those  things,  which  on  the  owner's  death, 
intestate,  went  at  common  law,  to  the  deceased's  heir  as  such. 

»  2  Black.  Com,,  •17. 

>  2  Washburn,  Real  Property,  5th  Ed.,  p.  284  (Book  2,  Chap,  i  •4). 

•  3  Kent's  Com.,  •401. 
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I  have  used  the  words  "heir  as  such/'  because  in  an  estate  pur 
outer  vie  the  heir  took,  if  at  all,  as  a  special  or  as  a  common  occupant 
and  not  as  heir.  If  the  estate  was  limited  to  his  ancestor  and  heirs 
for  the  life  of  another,  he  took  as  special  occupant,  but  if  it  ran 
only  to  the  ancestor  for  the  life  of  another,  then,  if  the  heir  took  at 
all,  it  was  as  common  occupant  without  priority  by  virtue  of  his 
heirship.  In  any  event,  at  common  law,  the  heir  of  a  deceased 
owner  of  an  estate  pur  outer  vie  never  took  the  estate  as  heir,  though 
in  scmie  States  to-day  he  does  so  by  virtue  of  a  State  statute.^ 

Since  hereditaments  include  ever3rthing  which  goes  to  a  man's 
heir  as  such,  it  includes  heirlooms,  for  "heirlo(Mns  are  such  goods 
and  personal  chattels,  as  contrary  to  the  nature  of  chattels  shall 
go  by  special  custom  to  the  heir  along  with  the  inheritance."*  It 
also  includes  all  heritable  interests  in  land  and  tenements,  that  is, 
all  interests  larger  than  life  estates. 

The  term  hereditament  includes,  therefore,  heirlooms  and  all 
lands  and  tenements  except  estates  for  life  in  tenements ;  and,  with 
the  exception  of  such  estates  for  life  in  tenements,  nothing  is  real 
property  which  is  not  heritable. 

By  heritable,  as  applied  to  property,  is  meant,  that  if  the  owner 
dies  intestate,  the  physical  thing  itself,  or,  to  be  accurate,  the  estate 
the  owner  has  in  it,  will  go  direct  to  his  heir  and  not  first  to  his 
administrator.  One  can  ordinarily  be  an  heir  of  only  lands  and 
tenements,  but  heirlooms  are  an  excepti(»i.  Annuities  are  strictly 
another  exception,  but  those  which  go  to  the  heir,  although  really 
personal  property,  are  usually  classed  as  tenements,  and  it  is  as 
well  to  follow  the  ordinary  classification.  Heirlocxns  exist  from 
immemorial  custom.  They  cannot  be  created  to-day,  because  per- 
sonal property,  from  its  very  nature,  goes  to  the  personal  repre* 
sentative  and  cannot  be  made  to  go  to  the  heir.  An  annuity  is  the 
only  kind  of  personal  property  which  to-day  can  be  made  to  go  to 
the  heir;  if  it  is  settled  on  a  man  and  his  heirs,  and  the  man  dies 
intestate,  his  heir  will  get  it  instead  of  his  personal  representative. 

All  lands  and  tenements,  therefore,  with  the  exception  of  estates 
for  life  in  tenements  (and  under  the  head  of  tenements,  we  class 
annuities  limited  to  a  man  and  his  heirs)  and  all  personal  property 
which  by  custom  comes  under  the  head  of  heirlooms,  descend  to  a 
man's  heir  in  the  absence  of  other  disposition  of  them  by  him  in 

^  Tiedeman  on  Real  Property,  Sec.  61  and  notes. 
*  Black.  Com.,  •427. 
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his  lifetime,  or  in  his  will;*  while  in  such  case  other  property — 
known  as  personal — goes  first  to  the  personal  representative  and 
then  after  debts  are  paid  to  the  next  of  kin  specified  by  statute. 
Hereditaments,  therefore,  include  heirlooms,  and  all  lands  and  tene- 
ments except  estates  for  life  in  tenements;  and  hereditaments  are 
divided  into  (i)  corporeal  hereditaments  and  (2)  incorporeal  here- 
ditaments. 

CORPOREAL  HEREDITAMENTS. 

Corporeal  hereditaments  comprise  all  heritable  property  of  a 
substantial  and  permanent  nature,  such  as  lands,  houses,  mines, 
woods,  heirlooms,  etc  Blackstone,  to  be  sure,  says  that  all  cor- 
poreal hereditaments  "may  be  comprehended  under  the  general 
denomination  of  land  only,"'  thereby  ignoring  heirlooms;  but 
Blackstone  made  this  mistake  because  he  confused  heirlooms  with 
fixtures  which  go  to  the  heir  as  part  of  the  land.'  So  too,  Kent 
is  wrong  in  saying  that  "corporeal  hereditaments  are  confined  to 
land."*  Corporeal  hereditaments  not  only  comprise  all  heritaUe 
property  of  a  substantial  and  permanent  nature,  such  as  lands, 
houses,  mines,  woods,  heirlooms,  etc.,  but  also  comprise  all  in- 
heritable interests  or  estates  in  possession  in  such  substantial  and 
permanent  property,  that  is,  all  heritable  estates  in  land  which  at 
common  law  could  be  transferred  only  by  livery  of  seisin  (except, 
of  course,  life  estates  which  were  not  heritable). 

Estates  for  less  than  life  were  not  heritable  and,  of  course,  did 
not  come  under  the  term  hereditaments  any  more  than  life  estates 
did;  while  future  interests  in  land,  such  as  remainders,  reversions, 
executory  devises,  contingent  uses,  springing  uses  and  shifting  uses, 
like  equitable  estates,  were  transferable  by  grant,  and  were,  there- 
fore, incorporeal  interests  which  could  in  no  sense  be  corporeal 
hereditaments. 

Since  the  words  "corporeal  hereditaments"  include  all  land 
except  estates  for  life,  lesser  estates,  equitable  estates  and  future 

^ "  Heirlooms,  it  is  held,  cannot  be  devised  or  bequeathed  by  will,  for  the 
technical  reason  that  the  will  cannot  operate  until  after  death,  whereas,  the 
ancient  custom  takes  effect  the  instant  one  dies ;  so  that  the  law  preferring  cus- 
tom to  the  devise  or  bequest,  they  vest  in  the  heir  at  once.  But  during  his  life 
the  owner  may,  of  course,  sell  or  dispose  of  chattels  which  would  otherwise 
descend  as  heirlooms." 

»  2  Black.  Com.,  'i;. 

*  Chase's  Blackstone,  p.  536,  Note  2. 

*  3  Kent  Com.,  •401. 
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interests,  in  the  physical  thing  land,  they  necessarily  embrace  not 
only  the  physical  thing  land,  but  also  those  legal  incorporeal  free- 
hold interests  in  possession  in  the  physical  thing  which  come  within 
the  meaning  of  land,  could  be  conveyed  at  common  law  only  by 
livery  of  seisin  ^  and  go  to  the  hdr.    The  heritable  incorpweal 

interests  in  land  which  were  created  and  passed  by  livery  of  seisin 
at  common  law  and  which  did  not  lie  in  grant  are  the  only  incor- 
poreal interests  which  come  under  the  head  of  "corporeal  here- 
ditaments/' They  come  under  the  head  of  corporeal  hereditaments 
because  the  word  land  has  an  incorporeal  as  well  as  a  corporeal 
meaning,  and  because  the  confusion  between  the  thing  owned  and 
the  right  of  ownership  in  it  is  inherent  in  the  law  of  real  property. 
The  words  "corporeal  hereditaments"  do  not  include  equitable 
estates  or  incorporeal  freehold  estates  in  remainder  or  reversion 
or  future  estates  in  use  or  by  way  of  executory  devise  in  land, 
even  though  such  estates  are  heritable;  for  those  could  be  passed 
at  common  law  by  grant  without  livery  of  seisin,  and  therefore  were 
not  close  enough  to  the  possession  of  the  physical  thing  land  for 
them  to  be  hopelessly  confused  with  the  physical  thing  itself. 

INCORPOREAL  HEREDITAMENTS. 

Incorporeal  hereditaments  ccmiprise  all  heritable  property  of  an 
intangible  nature  not  already  shown  to  be  a  corporeal  hereditament. 
In  incorporeal  hereditaments  the  heir  has  no  right  to  the  possession 
of  any  particular  thing  corporate,  as  such,  but  only  to  the  use, 
"effects  and  profits"*  of  corporate  things.  Still  in  the  case  of 
rights  of  way,  commons,  etc.,  it  is  hard  to  make  a  clear  distinction 
between  the  use  of  the  thing  and  the  right  to  the  possession  of 
the  thing.  "An  incorporeal  hereditament  is  a  right  issuing  out  of 
a  thing  corporate  (whether  real  or  personal)  or  concerning  or  an- 
nexed to  or  exercisable  mthin  the  same.    It  is  not  the  thing  corpo- 

^  It  will  be  noticed  that  I  am  particular  to  except  from  the  classification  of 
corporeal  hereditaments  those  incorporeal  interests  in  land  which,  while 
regarded  as  interests  in  possession  in  land  are  yet  subject  to  chattel  interests  of 
such  a  nature  that  the  interests  in  possession  may  be  conveyed  by  grant.  "An 
estate  of  freehold  is  said  to  be  in  possession,  although  it  is  subject  to  an 
existing  prior  chattel  interest"  (6  Am.  &  Engl.  Ency.  of  Law,  ist  Ed.,  p. 
896) ;  but  such  estates  in  possession » if  inheritable,  must  be  classed  as  incor- 
poreal hereditaments  because  conveyable  by  grant.  The  fact  that  with  the 
consent  of  the  tenant  for  years  such  freehold  estates  could  be  conveyed  by 
livery  of  seisin  does  not  justify  dassifjring  them  with  corporeal  hereditaments, 
for  they  are  remainders  or  reversions  and  as  such  incorporeal  hereditaments. 

*  2  Black.  Com.,  *20. 
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rate  itself  ...  but  something  cdlateral  thereto  .  .  .  [Incorpo- 
real hereditaments]  exist  merely  in  idea  and  abstracted  contempla- 
tion, though  their  effects  and  profits  may  be  frequently  objects  of  our 
bodily  senses."^  ^'Incorporeal  tenements  and  hereditaments  comprise 
certain  inheritable  rights,  which  are  not  strictly  speaking,  of  a 
corporeal  nature  or  land,  although  they  are,  by  their  own 
nature,  or  by  use,  annexed  to  corporeal  inheritances  and 
are  rights  issuing  out  of  them  or  concern  them.  They  pass  by 
deed  without  livery  because  they  are  not  tangible  rights."*  An 
incorporeal  hereditament  cannot  be  perceived  by  the  senses — being 
a  mere  legal  right  of  one  kind  or  another — and,  therefore,  at  common 
law,  no  livery  of  seisin  of  it  could  be  had.  It  passed  at  common 
law  by  delivery  of  the  deed  of  grant,  and  for  that  reason  all  in- 
corporeal hereditaments  "as  advowsons,  commons,  rents,  reversions, 
etc.,  [are  said]  to  lie  in  grant."* 

Under  the  head  of  incorporeal  hereditaments  are  included  all 
equitable  estates  of  inheritance  and  all  future  estates  of  inheritance 
in  lands,  whether  in  reversion  or  remainder  or  limited  to  take  effect 
by  executory  devise  or  contingent,  shifting,  or  spring^ing  use.  But 
incorporeal  and  inheritable  present  estates  of  possession  in  land 
fall  under  the  head  of  corporeal  hereditaments,  unless  they  are 
subject  to  some  existing  prior  chattel  interest  which  permits  them 
to  be  conveyed  by  grant,  in  which  latter  case,  they  fall,  like  other 
remainders  and  reversions,  under  the  head  of  incorporeal  heredita- 
ments. 

Incorporeal  hereditaments,  therefore,  include  all  heritable  rights, 
except  those  inheritable  incorporeal  freehold  estates  in  possession 
in  tenements,  which,  at  common  law,  could  be  transferred  only  by 
livery  of  seisin.  The  heritable  incorporeal  estates  just  excepted,  and 
the  corporeal  things  which  are  the  subject  of  heritable  rights,  fall 
under  the  head  of  corporeal  hereditaments. 

In  Austin's  Lectures  on  Jurisprudence,  the  author  attacks  the 
division  by  common  law  writers  of  hereditaments  into  corporeal 
and  incorporeal.  For  instance,  in  Lecture  13,  in  unnuntbered 
paragraph  32,  he  says:  "In  the  English  law  we  have  the  same 
jargon  about  'incorporeal  things' — ^With  us  all  rights  and  obliga- 
tions are  not  incorporeal  things;  but  certain  rights  are  styled  *n- 

^  a  Black.  Com.,  *2o. 
»  3  Kent's  Com.,  •402. 
*  2  Black.  Com.,  *3i7. 
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corporeal  hereditaments,  and  are  opposed  by  that  name  to  here- 
ditaments  corporeal.  That  is  to  say  rights  of  a  certain  species,  or 
rather  of  numerous  and  very  different  species,  are  absolutely  opposed 
to  the  things  (strictly  so  called)  which  are  the  subjects  or  matter 
of  rights  of  another  species. 

"The  word  'hereditament'  is  evidently  taken  in  two  senses  in 
the  two  phrases  which  stand  to  denote  the  species  of  hereditaments. 
A  corporeal  hereditament  is  the  thing  itself  which  is  the  subject 
of  the  right;  an  incorporeal  hereditament  is  not  the  subject  of  the 
right  but  the  right  itself." 

Great  as  is  the  objection  on  which  Mr.  Austin  insisted  in  the 
above  passage,  how  much  greater  would  have  been  his  condemna- 
tion of  the  classification  had  he  realized  that  besidts  opposing 
certain  incorporeal  rights  in  things  to  the  things  which  are  the 
subjects  of  the  rights,  it  also  identifies  certain  other  incorporeal 
rights  with  the  things  which  are  the  subjects  of  the  rights,  and 
calls  those  other  incorporeal  rights  ^'corporeal  hereditaments." 

DEFINITION  OF  REAL  PROPERTY. 

We  have  now  concluded  our  scrutiny  of  the  phrase  "lands, 
tenements  and  hereditaments"  and  are  in  a  position  to  give  a  com- 
prehensive definition  of  "real  property,"  namely : 

Real  property  consists  of  lands,  tenements  and  hereditaments, 
that  is,  it  consists  of  any  ground,  soil  or  earth  whatsoever,  together 
with  everything  in,  on  and  over  that  ground,  soil  or  earth  that  goes 
with  it,  together  with  all  freehold  interests  in  possession  in  it 
which  at  common  law  could  be  conveyed  only  by  livery  of  seisin, 
together  with  all  present  equitable^  freehold  interests  in  it,  together 
with  all  legal  and  all  equitable  life  estates  in  reversion  or  remainder 
in  it,  or  limited  to  take  effect  in  it  in  the  future  by  executory  devise, 
or  by  contingent,  springing  or  shifting  use,  together  with  all  incorpo- 
real hereditaments  (which  include  all  future  interests,  whether  l^;al 
or  equitable,  larger  than  for  life)  and  together  with  heirlooms.  All 
of  these  except  heirlooms  are  tenements,  and  all  except  life  estates 
in  tenements  are  hereditaments. 

But  it  is  not  enough  to  stop  with  this  definition.  Our  definition 
of  real  property  must  be  supplemented  by  one  of  personal  property. 

^  Equitable  freehold  estates  are  certainly  real  property— McKeithan  v. 
Walker,  66  No.  Car.  9s  at  page  97.    See  Wall  v.  Fairly,  67  No.  Car.  105. 
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PERSONAL  PROPERTY. 

Personal  prc^erty  is  all  property  corporeal  and  incorporeal 
which  is  not  real  property ;  that  is,  all  property  which  is  not  covered 
by  the  words  "lands,  tenements  and  hereditaments."  The  old  term 
for  personal  property  was  "goods  and  chattels.*' 

The  word  chattels  covers  all  personal  property.  A  chattel  is 
any  species  of  personal  property,  that  is,  it  is  any  species  of  property 
which,  on  the  death  of  its  owner,  whether  testate  or  intestate,  goes 
directly  to  his  personal  representatives,  and  only  after  his  debts 
are  paid  goes  to  the  persons  designated  by  statute  or  by  his  will. 
Just  as  we  found  that  "land"  meant  both  corporeal  things  and 
certain  incorporeal  interests  in  corporeal  things,  we  now  find  that 
"chattel"  eitibraces  both  corporeal  things  and  certain  incorporeal 
interests  in  corporeal  things.  "Chattel"  means,  at  common  law, 
any  species  of  property  which  is  not  an  heirloom  nor  an  incorporeal 
hereditament  (including  under  this  head,  an  annuity  limited  to  an 
annuitant  and  his  heirs)  nor  a  freehold  in  land;  and  chattels  are 
divided  into  (i)  chattels  personal  and  (2)  chattels  real. 

CHATTELS  PERSONAL. 

Chattels  personal  include  all  corporeal  things  which  are  not 
real  property,  and  such  incorporeal  things  other  than  chattels  real, 
and  other  than  incorporeal  hereditaments  as  in  contemplation  of 
law  follow  the  person  of  the  owner.  Chattels  personal  are,  in  a 
word,  all  chattels  which  are  not  heirlooms,  incorporeal  heredita- 
ments or  chattels  real. 

CHATTELS  REAL. 

Chattels  real  are  such  as  "savour  of  the  realty,"  by  which  is 
meant  that  such  chattels  are  interests  in  lands.  They  are  interests 
in  land  which,  because  not  incorporeal  hereditaments,  do  not  go  to 
the  heir,  and,  because,  not  freehold  estates  in  land,  do  not  come 
under  the  head  of  land.  Chattels  real  are  in  a  word  all  uninheritable 
interests  in  land  less  than  a  freehold. 

At  common  law  ,prior  to  the  American  Revolution,  chattels  real 
comprised  (i)  estates  or  terms  for  years  (2)  estates  from  year 
to  year  (3)  estates  at  will  (4)  estates  at  sufferance  (5)  estates  by 
Statute  Merchant  (6)  estates  by  Statute  Staple  and  (7)  estates 
by  elegit.  Of  these,  the  first  four  alone  concern  us  to-day;  and 
to  explain  the  way  in  which  such  leasehold  interests  came  to  be 


CLASSIFICATION  OF  REAL  PROPERTY.  437 

treated  as  chattels  and  not  as  real  estate,  necessitates  a  brief  refer- 
ence to  the  feudal  system. 

Under  the  feudal  system,  as  it  was  introduced  into  England,  a 
life  estate  in  land  was  considered  the  least  estate  which  was  worthy 
of  the  acceptance  of  a  free  man;  and,  consequently,  was  the  least 
estate  which  could  constitute  a  freehold.  Lesser  interests  than  life 
interests  were  turned  over  to  peasants  and  other  persons  who  per- 
formed base  services.  Such  lesser  interests,  not  being  freehold, 
were  known  as  leasehold  interests. 

The  earlier  leasehold  interests  were  on  farms,  and  that  is  why 
"the  word  farm  applies  as  well  to  anything  let  on  lease,  or  lei  to 
farm  as  to  a  farm-house  and  the  lands  belonging  to  it."^  Farm- 
ing, in  feudal  days,  required  so  little  capital  that  the  lessees  "were 
considered  as  bailiffs  or  servants  of  the  lord,  holding  possession  of 
the  land  jure  alieno  and  not  jure  propria,  who  were  to  receive,  and 
had  contracted  for,  the  profits  at  a  settled  price  rather  than  as 
having  any  property  of  their  own."'  Indeed,  it  was  not  until 
about  the  time  of  Edward  I.  that  "estates  for  years  seem  to  have 
become  of  importance  and  to  have  been  considered,  after  entry 
made,  as  actual  interests  in  the  land  vested  in  the  lessee."'  Even 
then,  and  of  course  before,  if  the  tenant  was  deprived  of  his  land, 
his  only  remedy  was  a  personal  action  against  his  landlord  for 
breach  of  the  latter's  covenant  in  the  lease  for  quiet  enjoyment. 
"The  farmer  could  be  scarcely  said  to  be  the  owner  of  the  land, 
even  for  the  term  of  years  of  the  lease;  for  his  interest  wanted 
the  essential  incident  of  real  property,  the  capability  of  being  re- 
stored to  its  owner.  Such  an  interest  in  the  land  had,  moreover, 
nothing  military  or  feudal  in  its  nature,  and  was,  consequently, 
exempt  from  the  feudal  law  of  descent  to  the  eldest  son  as  heir 
at  law.  Being  thus  neither  real  property  nor  feudal  tenement, 
it  could  be  no  more  than  a  chattel."^ 

The  tenant's  personal  action  against  his  landlord  for  breach  of 
the  latter's  covenant  in  the  lease  for  quiet  enjoyment  was  a  contract 
right,  in  other  words,  and  as  such  went  to  the  administrator  or 
executor  of  the  tenant  on  the  tenant's  death;  and  the  whole  term 
for  years  was,  therefore,  held  to  go  to  the  tenant's  personal  repre- 
sentative.   As   all    property   that    went   to   the    administrator   or 

1  Williams  on  Real  Property  (6th  Ed),  *g. 

•  I  Washburn  Real  Property  (5th  Ed.)  p.  463,  •290. 

•  Ibid. 

•  Williams  on  Real  Property  (6th  Ed.),  *9— 'o- 
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executor  of  a  deceased  person  was  ipso  facto  personalty,  terms 
for. years  were  held  to  be  personal  property.  And  as  terms  for 
years  were  so  held,  lesser  leasehold  interests,  namely,  estates  at 
will,  from  year  to  year,  and  at  sufferance,  were  likewise  held  to 
be  personal  property  or  chattels.  As  estates  at  will  and  at  suflFer- 
ance  do  not  survive  the  death  of  the  sole  tenant,  they  cannot  go  to 
his  personal  representatives;  but  estates  from  year  to  year  do 
survive  and  go  to  the  tenant's  personal  representatives  just  as  do 
estates  for  years,  and  estates  at  will  and  at  sufferance  are  classed 
with  them  as  chattels.  All  these  estates  at  sufferance,  at  will,  from 
year  to  year,  and  for  years,  came  to  be  regarded  as  we  have  seen, 
as  chattels;  but  because  they  were  interests  in  real  property,  they 
were  known  as  "chattels  real."  Even  after  a  succession  of  remedial 
acts  of  Parliament  had  given  a  lessee  for  years  who  had  been 
deprived  of  possession  of  the  land,  a  mode  of  regaining  the  leased 
premises,^  leasehold  interests  continued  to  be  chattels.  Leasehold 
interests  are  still  personal  property  in  those  common  law  States 
which  have  not  made  them  by  statute  real  estate. 

Personal  property,  therefore,  consists  of  all  corporeal  and  in- 
corporeal property  which  is  not  real  property,  that  is,  it  consists 
of  all  interests  in  land  less  than  a  freehold  that  are  not  incorporeal 
hereditaments,  of  all  chattels  personal  which  have  not,  by  custom, 
become  heirlooms,  and  of  all  annuities  which  are  not  expressly 
worded  to  go  to  the  heirs  of  the  annuitants.  Real  property,  we 
have  already  defined. 

^  "A  form  of  action  of  covenant  was  the  first  devised,  whereby  the  tenant 
might  demand  his  term  as  well  as  damages,  but  could  only  maintaip  it  against 
his  immediate  covenantor.  In  the  time  of  Henry  III  the  writ  of  Quare  ejecit 
infra  Urminum  was  framed,  which  lay  against  any  one  in  possession  of  the 
land,  and  upon  a  judgment  in  the  termor's  favor,  he  recovered  possession  of 
the  land  Itself.  But  this  writ  did  not  reach  a  case  where  a  stranger  had  en- 
tered and  tortiously  ousted  the  tenant,  and  in  such  cases  his  only  remedy  was 
to  sue  for  possession  in  the  name  of  his  lessor.  In  the  time  of  £dw.  Ill,  the 
writ  of  ejectment^  substantially  like  that  now  in  use  [see  x  Gray's  Cases  on 
Property,  page  fj  was  invented  and  so  shaped  as  to  enable  the  tenant  of  a  term 
to  recover  it,  when  deprived  of  the  possession  of  the  premises  leased.  And  in 
this  way,  at  last,  tenants  for  years  were  placed  upon  the  same  level  with  free- 
holders, in  regard  to  the  security  of  their  estates,  and  their  remedy  for  recover- 
ing them,  if  dispossessed  thereof  *  «  •  .  But  it  was  not  before 
the  time  of  Henry  VI  that  the  plaintiff  in  ejectment  recovered  the  term.  At 
and  after  that  time  he  recovered  this  and  with  it  the  possession  of  the  land,  if 
his  term  had  not  expired ;  and  if  it  had  elapsed,  he  recovered  damages.** — 
I  Washburn  on  Real  Property  (stb  Ed.),  p.  464,  *29i. 
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SUGGESTIONS. 

We  emerge  from  our  career  of  defining  with  the  feeling  that  it 
is  no  wonder  that  so  many  students  of  the  law  of  real  property 
arc  unable  to  tell  just  what  they  have  been  studying.  Of  course, 
the  law  of  real  property  is  what,  historically,  it  has  developed  into, 
and  definitions  of  real  property  are  what  the  nature  of  the  growth 
of  that  law  has  made  them;  but  the  question  is  nevertheless  open, 
can  nothing  be  done  to  simplify  the  treatment  of  real  property  ?  It 
seems  to  me  that  much  can  be  done,  both  in  the  way  of  definition 
and  of  classification. 

In  the  first  place,  why  not  insist  from  the  start  that  the  law  of 
real  property  relates  to  all  interests  in  the  physical  thing  known  as 
land?  As  it  is  to-day,  a  writer  on  real  property  has  to  explain 
carefully  that  the  interests  in  land  known  as  chattels  real  are  not 
real  property,  and  yet  has  to  treat  them  fully. 

In  the  second  place,  why  not  relegate  the  subject  of  heirlooms 
to  the  law  of  personal  property  where  it  naturally  belongs  ? 

In  the  third  place,  why  not  give  up  entirely  the  old  misleading 
classification  of  corporeal  and  incorporeal  hereditaments  ?  We  have 
seen  that  it  is  wrong  to  set  off  rights  in  things  against  the  things 
which  are  the  subject  of  the  rights,  and  that  as  a  matter  of  fact, 
the  phrase  corporeal  hereditaments  is  misleading,  because  it  includes 
certain  incorporeal  heritable  interests  in  land.  For  the  sake  of 
simplicity  and  of  clearness,  let  the  classification  be  abandoned,  and 
let  the  word  "corporeal"  cover,  as  it  properly  does,  only  tangible, 
physical  things. 

In  the  fourth  and  last  place,  why  not  leave  to  other  subjects, 
such  as  personal  property,  corporations,  etc.,  the  consideration  of 
those  incorporeal  things,  such  as  annuities,  franchises,  etc.,  which 
are  not  interests  in  land  and  yet  are  now  grouped  in  the  law  of 
real  property  under  the  head  of  incorporeal  hereditaments. 

If  we  do  all  these  things,  how  comprehensive  and 'simple  then 
are  our  definitions,  namely: 

(i)  Real  property  consists  of  any  ground,  soil  or  earth  what- 
soever, together  with  everything  in,  on  or  over  it  that  goes  with  it, 
together  with  every  kind  of  an  incorporeal  interest  in  it ; 

(2)  Personal  property  consists  of  all  property  which  is  not 
real  property,  and  includes  heirlooms,  annuities  limited  to  the  heir, 
etc.,  which  have,  heretofore,  been  treated  under  the  head  of  real 
property; 
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(3)  Of  real  property,  those  interests  in  land,  less  than  a  free- 
hold, which  have  not  heretofore  been  classed  as  incorporeal  heredita- 
ments, go  to  the  personal  representative  instead  of  to  the  heir;  and 
of  personal  property,  heirlooms,  annuities  limited  to  the  heir,  etc, 
go  to  the  heir  instead  of  to  the  personal  representative. 

And  how  simple  then  is  our  fundamental  classification  of  real 
property.  Instead  of  dividing  our  subject  into  (i)  estates  for  life 
in  tenements  (2)  corporeal  hereditaments  (3)  incorporeal  heredita- 
ments, and  throwing  in  apologetically  as  (4)  chattels  real,  we  have 
two  main  divisions :  ( i )  real  property  which  goes  to  the  heir,  and 
(2)  real  property  which  does  not  go  to  the  heir.  And  wc  have 
corresponding  simplicity  throughout. 

The  net  result  obtained  means  nothing  to  the  practicing  lawyer, 
perhaps,  but  to  law  students  it  should  and  doubtless  will  prove 
decidedly  helpful.  The  law  of  real  property  cannot  be  made  easy 
of  comprehension  but  it  may  be  made  less  difficult.  And  one 
way  of  making  it  less  difficult,  for  students  at  least,  is  to  adopt 
some  such  clear  definitions  and  classification  as  are  herein  contended 
for.  The  change  in  the  substance  of  the  law  of  real  property  which 
has  been  wrought  by  legislation,  should  be  accompanied  by  a  change 
in  the  legal  definition  and  classification  of  real  property. 

Geo.  P,  Costigan,  Jr, 
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THE  DECADENCE  OF  LAW  AS  A  PROFESSION  AND 
ITS  GROWTH  AS  A  BUSINESS. 


In  the  evolution  of  human  society  every  walk  of  life,  whether  it 
be  that  of  business,  the  professions  or  labor,  undergoes  at  times 
changes  of  so  subtle  and  yet  irresistible  and  conclusive  a  character 
as  to  permanently  assume  a  new  status  in  the  world  of  men  and 
things. 

The  introduction  of  labor  saving  machinery  has  done  and  is 
still  doing  this  for  hand  labor,  the  advent  of  modem  methods  of 
transportation  has  revolutionized  the  problem  of  distribution  and 
made  the  primitive  trader  into  the  commercial  magnate. 

The  professions  cannot  remain  unaffected  by  this  evolution, 
which  has  for  its  keynote,  economy,  not  merely  in  cost,  but  in  tlie 
time  consumed  to  gain  results. 

The  legal  profession,  speaking  broadly,  is  now  divided  into  two 
parts,  the  incorporated  and  the  unincorporated,  or  to  put  it  in  an- 
other way,  the  syndicated  and  the  individual.  And  the  discourag- 
ing thing  about  it  all,  to  the  person  who  would  cling  to  the  ways  that 
are  old  and  tried,  is  that  the  former  is  growing,  not  merely  in 
strength,  but  in  what  is  more  dangerous  because  more  permanent, 
in  efficiency.  Ten  years  has  witnessed  the  rise  and  growth  of  most 
of  these  incorporated  or  syndicated  absorbers  of  legal  business. 

They  are  now  no  longer  experiments,  they  are  permanent  parts 
of  the  economy  of  solidarity  of  modem  business  methods.  For 
nearly  a  decade,  East  and  West,  North  and  South,  the  legal  profes- 
sion has  been  searching  for  an  adequate  explanation  and  under- 
standing of  why  the  volume  of  legal  business  grew  steadily  less  for 
the  individual  practitioner  despite  the  rapid  and  healthy  upward 
movement  in  all  classes  of  commercial  pursuits. 

Bar  associations  have  labored  over  the  discussion  of  it  and  legal 
periodicals  have  been  weighed  down  with  elaborate  presentations  of 
all  sides  of  this  subject  so  vital  and  so  fraught  with  peril  to  the 
profession.  Some  have  tried  to  ascribe  it  to  the  general  growth 
of  decided  law,  claiming  the  constant  labors  of  forty-five  or  more 
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Supreme  Courts,  besides  the  United  States  Circuit  Courts  of  Ap- 
peal, the  Federal  Supreme  Court  and  other  tribunals  of  high  author- 
ity have  so  settled  the  law  that  no  new  questions  now  arise  to 
create  or  foster  legislation.  But  the  untenability  of  this  contention 
as  an  adequate  explanation  is  readily  shown  when  we  recall  that 
more  than  fifty  per  cent  of  all  appeals  are  on  matters  of  practice 
merely  and  not  on  questions  involving  legal  principles;  when  we 
further  recall  that  nearly  as  many  Legislatures  are  biennially  at 
work  making  new  laws  requiring  consideration  and  construction; 
when  we  consider  the  inapplicability  of  the  decisions  of  many  states 
to  others  owing  to  conflict  of  laws ;  and  when  we  consider  the  incep- 
tion and  growth  of  a  great  volume  of  new  questions  coming  from 
the  inventions  and  discoveries  of  the  past  few  years. 

Other  writers  have  tried  to  show  that  the  modem  business  man 
distrusts  the  jury  system  and  will  make  any  sacrifice  rather  than 
submit  his  rights  to  its  arbitrament,  but  in  answer  to  this  we  can 
only  say  the  Anglo-Saxon  race  is  still  the  same  as  ever,  and  no 
Anglo-Saxon  ever  yields  up  what  he  believes  to  be  a  substantial 
right  without  due  process  of  law,  which  means  a  jury  of  his  peers. 

No,  to  find  the  true  reason  for  the  lessening  of  the  general  vol- 
ume of  legal  business  for  the  individual  practitioner  we  must  look 
for  a  more  subtle,  a  more  scientific  explanation. 

Such  explanation  is  found  in  the  growth  and  prosperity  of  the 
incorporated  or  syndicated  encroachers  on  the  legal  preserves. 

Classified  in  the  order  of  their  importance  they  may  be  grouped 
as  follows : 

First.    Title  Insurance  and  abstract  companies. 

Second.     Trust  companies. 

Third.     Merchants'  association  and  mercantile  agencies. 

Fourth.    Employers'  liability  and  accident  insurance  companies. 

Fifth.    Bond  companies. 

Sixth.  Companies  authorized  to  act  as  administrators  and  ex- 
ecutors. 

It  is  a  conceded  fact  that  before  the  advent  of  the  title  insurance 
theory,  nearly  a  third  of  the  profession's  income  came  from  matters 
directly  or  indirectly  connected  with  real  estate.  The  attorney 
searched  the  record,  certified  to  that  search  and  guaranteed  the  title 
and  supervised  both  sale,  purchase  and  mortgage ;  now  he  is  fortu- 
nate if  he  gets  a  chance  at  any  part  of  the  transaction. 

And  yet  where  the  Title  Company  is  conservatively  and  intelli- 
gently managed  and  backed  by  proper  financial  strength  it  will  be 
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granted  even  by  the  individual  attorney  that  its  methods  arc  more 
scientific,  more  accurate,  more  economical  and  financially  safer,  in 
other  words  it  has  come  to  supply  an  actual  want  in  the  economy 
of  modem  business.  Likewise  the  trust  companies,  handling  a 
vast  aggregation  of  the  savings  and  investments  of  the  widow,  the 
orphan  and  the  illiterate,  can  at  a  low  percentage  of  cost  give  a  ser- 
vice so  far  more  economical,  safer  and  more  intelligent  than  the  in- 
dividual attorney  that  the  wonder  is  that  they  didn't  arise  earlier. 
The  growth  of  trust  companies  in  great  financial  centers  like  New 
York,  with  their  careful  and  scientific  management  of  the  property 
of  non-residents  and  estates  is  one  of  the  marvels  of  the  modem 
financial  world.  The  collection  business,  once  the  fertile  field  of 
the  young  lawyer,  is  now  almost  universally  handled  by  either  com- 
prehensive, mercantile  agencies  with  a  chain  of  officers  and  corre- 
spondents or  by  associations  of  the  merchants  themselves  acting 
through  a  central  board  or  managing  officer  under  rules  that  forbid 
preferences,  and  by  giving  all  members  an  equal  or  pro  rata  dividend 
do  away  with  that  "race  of  diligence"  that  the  attachment  law  once 
fostered  but  which  often  resulted  in  expensive  litigation,  which  the 
merchant  of  today  abhors.  If  there  is  litigation  now  one  attorney 
represents  the  many  claims  of  association  members  where  formerly 
a  dozen  might  have  found  employment. 

The  bankruptcy  law,  a  scientific  complement  of  this  pro  rata  plan 
of  the  merchants,  puts  the  finishing  touch  on  what  little  commercial 
business  there  may  be  outside  of  the  associations. 

Employers'  liability  and  accident  c(xnpanies  have  arisen  to  cover 
the  field  of  personal  injuries. 

Their  invariable  policy  is  to  settle  promptly  where  there  is  any 
question  of  liability — settlement  in  most  cases  being  far  below  what 
the  courts  would  have  granted.  And  every  settlement  means  a 
case  lost  to  the  lawyer  and  lessened  business  in  the  courts. 

How  far  reaching  this  policy  of  settlement  has  become  has 
been  most  clearly  exemplified  in  several  street  car  accidents  in  re- 
cent years,  from  which  not  a  single  case  appeared  in  the  courts, 
notwithstanding  shocking  deaths  and  life-long  injuries  running  into 
the  scores. 

Not  only  this  but  the  financial  wisdom  of  this  policy  has  caused 
extra  hazardous  occupations,  which  cannot  obtain  this  class  of  in- 
surance, to  be  drawn  into  a  similar  line  of  procedure. 

A  leading  railroad  attomey  was  recently  quoted  as  authority 
for  the  statement  that  his  company  showed  a  saving  of  many  thous- 
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and  dollars  in  the  first  year  of  adoption  of  the  settlement  policy. 
Bond  companies  are  a  permanent  addition  to  the  certainty  and  econ- 
omy of  modem  business,  they  lessen  the  volume  of  legal  business 
by  the  very  safeguards  they  throw  about  the  inception  of  contracts, 
and  once  litigation  is  entered  into,  they  deprive  it  of  its  terrors,  and 
make  that  which  was  uncertain,  certain. 

All  over  the  country  the  incorporated  administrator  and  execu- 
tor, operating  as  a  department  of  a  trust  or  title  insurance  company, 
is  absorbing  the  probate  business,  and  rightly  so,  because  it  has  fa- 
cilities for  doing  the  work  cheaper,  more  safely  and  more  accur- 
ately ;  and  above  all  things  these  are  results  which  are  vital  to  the 
widow  and  the  orphan,  whose  little  legacy  that  marks  the  dividing 
line  between  penury  and  comfort,  is  too  often  lost  through  the  in- 
competency or  dishonesty  of  individual  fiduciaries. 

Such  are  some  of  the  changes  that  have  already  come  to  the 
profession  of  the  law  and  the  end  is  not  yet. 

It  has  been  pertinently  observed  that  this  is  the  age  of  the  sal- 
aried man  and  nowhere  is  this  more  clearly  evidenced  than  in  the 
legal  profession. 

The  very  evolution  of  which  a  brief  sketch  has  been  submitted, 
contributes  to  this  result,  for  every  one  of  the  incorporated  or  syndi- 
cated absorbers  of  legal  business  must  of  necessity  be  largely  oper- 
ated and  managed  by  men  of  legal  training.  One  has  only  to  visit 
the  home  office  of  one  of  these  great  incorporations  to  learn  that 
every  head  of  a  department  is  a  lawyer. 

Not  only  this,  but  many  large  commercial  interests  operating  in 
fields  entirely  removed  from  competition  with  the  active  practitioner 
maintain  an  exclusive  legal  department,  presided  over  by  a  trained 
lawyer,  whose  duties  are  both  advisory  and  clerical. 

The  lesson  of  the  hour  to  the  lawyer  is  plain:  There  is  still 
legal  business  for  individual  practitioners,  but  the  march  of  the  in- 
corporations cannot  be  stayed  any  more  than  any  other  of  the  ad- 
vance movements  of  human  progress,  and  the  margin  of  individual 
business  must  steadily  grow  less  and  less  as  these  superior  agencies 
for  doing  legal  business  perfect  their  processes.  The  alternatives 
offered  to  the  lawyer  who  by  temperament  or  necessity  cannot  or 
will  not  abandon  his  profession,  are  either  to  abandon  the  large  cen- 
ters of  population  for  the  country  town,  where  the  individual  prac- 
titioner is  still  a  potent  force,  or  accept  the  salary  of  the  syndicate 
position  with  its  rank  equalling  only  that  of  an  expert  accountant 
or  salesman  perhaps,  or,  lastly,  to  recognize  the  changed  conditions, 
give  up  some  of  the  preconceived  professional  theories  of  his  life 
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work  and  re-organize  his  office  on  commercial  lines,  perfect  a  system 
in  other  words  in  his  line  of  work,  whether  it  be  realty,  probate  or 
mercantile  law  or  some  other,  whereby  he  can  meet  the  competition 
that  is  daily  crowding  in  upon  him,  and  meet  it  on  as  nearly  equal 
terms  as  possible. 

In  other  words,  the  lawyer  must  broaden  his  horizon,  abandon 
the  role  of  merely  adviser  and  counsel,  advocate  and  spell-binder, 
and  become  the  organizing  influence  not  merely  of  his  own  imme- 
diate business,  but  of  a  score  of  contributory  influences  which  go 
to  make  up  a  volume  of  profitable  business  and  income. 

In  short,  the  lawyer  of  today,  to  live  according  to  the  standards 
of  the  day,  must  have  outside  interests  and  plenty  of  them,  and  if 
the  progress  of  the  "syndicated"  idea  goes  forward,  as  the  signs 
of  the  times  inexorably  indicate,  the  time  is  near  at  hand  when  the 
eloquent  pages  of  his  ledger  will  tell  him  that  from  these  outside 
interests  and  associations  come  the  major  portion  of  his  income. 

Robert  Treat  PlatL 
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COMMENT. 

THE  requirement  OF  A  UCENSE  TO  PRACTICE  OSTEOPATHY. 

The  law  imposing  qualifications  upon  those  practicing  the  science 
of  medicine  has  gone  through  a  gradual  evolution  from  the  time 
when  no  qualification  at  all  was  necessary,  when  the  charlatan  and 
quack  were  free  to  practice  on  the  same  footing  as  the  skilled  physi- 
cian, to  the  present  when  the  statutes  require  long  courses  of  study 
and  difficult  examinations.  The  courts,  however,  are  not  yet  agreed 
as  to  whether  these  qualifications  apply  to  the  osteopath.  On  this 
point  we  find  a  very  marked  conflict,  a  division  which  is  largely  due» 
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of  course,  to  the  difference  in  the  statutes  of  the  respective  States, 
but  noteworthy  also  for  the  difference  of  opinion  as  to  whether 
osteopathy  is  or  is  not  a  branch  of  medicine.  That  it  is  the  practice 
of  medicine,  and,  therefore,  subject  to  license  requirements  is  held 
in  Illinois,  Nebraska,  Alabama  and  Ohio;  that  it  is  not  is  tlie 
opinion  of  the  courts  of  Mississippi,  New  York,  Kentucky,  Penn- 
sylvania and  North  Carolina. 

In  Eastman  v.  People,  71  111.  App.  236,  under  the  broad  definition 
that  "Medicine  is  the  art  of  understanding  diseases  and  curing  or 
relieving  them  when  possible,''  it  was  held  that  the  osteopath  is 
liable  to  the  penalty  imposed  by  the  State  for  practicing  medicine 
without  a  license.  This  decision  was  followed  in  Little  v.  State, 
60  Neb.  749.  In  Bragg  v.  State,  134  Ala.  165,  after  reviewing  the 
authorities  exhaustively,  the  court  holds  that  a  statute  which  makes 
it  unlawful  for  any  person  to  practice  "medicine  or  surgery  without 
having  first  obtained  a  certificate  of  qualification  from  one  of  the 
authorized  boards  of  medical  examiners  of  this  State,"  embraces 
those  who  practice  osteopathy,  which  as  a  science  or  art  includes 
the  diagnosis  of  disease  and  the  treatment  thereof  by*  a  system  of 
manipulation  of  the  limbs  and  body  of  the  patient  with  the  hands  by 
kneading,  rubbing  or  pressing  upon  the  different  parts  of  the  body. 
"The  practitioners  (of  medicine)  are  not  simply  those  who  prescribe 
drugs  or  other  medicinal  substances  as  remedial  agents,  but  are  those 
who  diagnose  disease  and  prescribe  or  apply  any  therapeutic  agent 
for  its  cure."  In  State  v.  tiff  ring,  61  Ohio  St.  39,  it  was  held  that  • 
osteopathy  was  not  within  the  meaning  of  the  act  of  Feb.  27,  1896, 
but  in  State  v.  Gravett,  65  Ohio  St.  289,  this  finding  was  reversed 
under  a  more  recent  statute. 

In  the  recent  case  of  Hayden  v.  State,  33  South.  653,  the  Supreme 
Court  of  Mississippi  holds  that  a  statute  which  provides  that  the 
practice  of  medicine  shall  mean  to  "prescribe  or  direct  for  the  use 
of  any  person  any  drug,  medicine,  appliance  or  agency  . 
for  the  cure"  of  any  disease,  fracture,  etc.,  does  not  apply  to  osteo- 
pathy. The  court  construes  the  statute  literally  and  says:  "A 
wise  legislature  some  time  in  the  future  will  doubtless  make  suitable 
regulations  for  the  practice  of  osteopathy  so  as  to  exclude  the 
ignorant  and  unskillful  practitioners  of  the  art  among  them."  This 
decision  follows  Smith  v.  Lane,  24  Hun  632,  and  Nelson  v.  State 
Board,  57  S.  W.  501  (Ken.),  where  it.  was  held  that  the  board  of 
health  would  be  enjoined  from  interfering  mth  or  molesting  one 
in  the  practice  of  his  profession  as  an  osteopath.  In  Com.  v.  Pierce, 
10  Penn.  Dist.  335,  it  was  held  that  osteopathy  was  not  within  the 
statute,  but  where  a  practitioner  of  osteopathy  furnishes  medicines 
to  patients  or  uses  a  sound,  he  is  practicing^  medicine  within  its 
meaning.  The  recent  case  of  State  v.  MacKmght,  131  N.  Car.  717, 
decides  the  same  way.  The  court  says :  "If  it  is  a  fraud  and  im- 
position, and  injury  results,  the  osteopath  is  liable  both  civilly  and 
criminally.  Certainly  baths  and  diet  could  be  advantageously  pre- 
scribed to  many  people.    Rubbing  is  well  enough  if  the  patient  is 
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not  rubbed  the  wrong  way.  The  real  complaint  is  that  osteopaths 
restrict  themselves  to  these  remedies  and  do  not  resort  to  drugs 
and  surgery ;  but  that  very  fact  establishes  that  they  do  not  violate 
the  law  requiring  a  license  to  practice  medicine  and  surgery.  Doubt- 
less there  is  an  appeal  to  the  imagination,  but  who  does  not  know 
that  a  prescription  by  a  physician  in  whom  the  patient  has  implicit 
confidence  is  oftentimes  more  effective  than  the  same  treatment  by 
one  in  whom  he  has  none,  and  that  at  times  bread  pills  and  other 
harmless  prescriptions  are  administered  with  good  results." 

That  such  statutes  do  not  prohibit  the  assumption  of  the  title 
"doctor"  by  any  person ;  that  praying  for  those  suffering  from  dis- 
ease, or  teaching  that  disease  will  disappear  and  physical  perfection 
be  attained  as  a  result  of  prayer;  and  that  the  system  known  as 
"Christian  Science"  do  not  come  within  their  provisions  has  been 
held  in  State  of  Rhode  Island  v.  Mylod,  40  Atl.  753,  41  L.  R.  A. 
428,  and  Evans  v.  State,  9  Ohio  S.  &  C.  Dec.  222. 

The  Legislature  of  Pennsylvania  now  has  a  bill  under  considera- 
tion which  provides  that  all  persons  who  shall  profess  to  diagnose 
or  treat  disease  or  injury  "by  any  method  whatsoever"  shall  be 
licensed,  and  that  the  condition  of  such  license  shall  be  the  passing 
before  a  Board  of  Medical  Examiners  of  a  satisfactory  examination 
in  anatomy,  physiology,  pathology,  and  diagnosis,  or  present  satis- 
factory evidence  of  having  passed  such  examination  before  a  similar 
body  in  another  State  having  equally  stringent  requirements.  The 
.  object  of  this  bill,  at  least,  would  seem  to  offer  a  just  solution  of 
the  difficulty  with  which  the  legislatures  and  courts  are  now  con- 
fronted. On  the  one  hand  it  would  exclude  from  medical  practice 
by  any  system  or  method  those  not  qualified  by  education  to  practice 
intelligently.  On  the  other  hand  by  merely  requiring  a  knowledge 
of  the  elements  of  modem  medical  education  it  would  not  place  too 
great  a  check  upon  the  liberty  to  choose  one's  own  method  of  treat- 
ment. The  practitioner  could  practice  any  system  subject  only  to 
liability  for  malpractice. 


RIGHT  TO  ENJOIN  STRIKES  ON  THE  GROUND  OF  INTERFERENCE  WITH 
INTERSTATE  COMMERCE. 

The  recent  opinion  of  Judge  Adams  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missouri  in  the  case  of  the  IVabash 
R.  R.  Co,  V.  Hannahan  (Mar.  31,  1903),  denying  the  right  of  the 
plaintiff  to  enjoin  the  officers  of  the  Brotherhoods  of  Railway 
Engineers  and  Firemen  from  ordering  a  strike  or  otherwise  inter- 
fering with  the  fulfillment  of  their  obligations  to  interstate  com- 
merce, has  awakened  much  comment.  The  Central  Law  Journal 
(Apr.  17,  1903)  commenting  on  the  decision  reaches  the  conclusion 
that  the  case  of  Re  Debs,  158  U.  S.  725  (1895),  holds  squarely 
against  the  position  taken  by  the  court  in  the  principal  case.    But 
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it  is  submitted  that  Judge  Adams  ruled  correctly  on  the  facts  of  the 
case  in  denying  the  injunction  asked  for. 

The  injunction  in  the  Debs  case  was  granted  against  the  officers 
of  the  American  Railway  Union  to  desist  and  refrain  from  hinder- 
ing, obstructing,  or  stopping  any  of  the  business  of  certain  railroads 
as  common  carriers  of  passengers,  freight  or  mails ;  and  from  com- 
pelling or  inducing  by  threats,  persuasive  force  or  violence  any  of 
the  employees  to  refuse  or  fail  to  perform  any  of  their  duties  as 
employees  in  any  of  the  roads  engaged  in  interstate  commerce,  and 
from  ordering,  directing,  aiding  or  abetting  any  person  to  commit 
said  acts.  In  that  case  it  was  clear  that  the  union  was  directly 
attempting  to  interfere  with  interstate  commerce  and  to  coerce 
the  railroads  into  granting  their  demands  by  means  of  such  inter- 
ference. While  in  the  principal  case  it  does  not  appear  that  any 
direct  interference  with  or  molestation  of  interstate  commerce  was 
intended,  and  the  court  expressly  retained  jurisdiction  of  the  case 
that  all  its  lawful  powers  might  be  invoked  to  restrain  such  interfer- 
ence or  molestation  if  any  resulted. 

It  certainly  is  not  well  settled  how  far  employees  or  labor  unions 
can  combine  and  by  lawful  means  enforce  legitimate  demands  upcxi 
their  employers,  especially  when  the  strike  will  result  in  molesting 
interstate  commerce.  A  strike  may  be  lawful  or  unlawful  as  con- 
trolled by  the  intent,  or  by  the  combination  to  injure,  or  the  means 
used  to  coerce  employers  to  accede  to  the  terms  of  the  employees 
or  organization.  Under  the  Interstate  CcMnmerce  Act  (St.  L.  1885- 
87,  p.  379)  and  the  amendments  thereto,  providing  that  it  shall  be 
unlawful  for  persons  to  combine  or  conspire  together  to  hinder  or 
obstruct  commerce,  a  combination  or  conspiracy  of  persons  to  hinder, 
obstruct  or  interfere  with  the  management  of  any  such  railroad 
company,  by  threats,  intimidation,  force  or  zHolence  against  such 
railroad  companies  or  their  employees  in  the  discharge  of  their  duties 
will  be  enjoined.  Waterhouse  v.  Comer,  55  Fed.  149;  C/.  S.  v. 
Amalgamated  Council,  54  Fed.  994;  R.  R.  v.  Rutherford,  62  Fed. 
796  ;f/.  S.  V.  Elliott,  62  Fed.  801 ;  Toledo  R.  R.  y.  Penn.  Co.,  54  Fed. 
730;  In  re  Debs,  158  U.  S.  564.  Where  a  combination  or  conspiracy 
exists  subjecting  interstate  commerce  and  the  transportation  of  the 
mails  to  the  will  of  such  conspirators  equity  has  jurisdiction  to 
restrain  such  obstruction  and  prevent  carrying  into  effect  such  con- 
spiracy. In  re  Debs,  158  U.  S.  564;  U.  S.  v.  Elliott,  62  Fed.  801. 
It  will  be  observed  that  in  these  cases  some  malicious  act  or  wilful 
interference  with  interstate  commerce  seems  to  be  necessary.  The 
intent  existed  to  directly  interfere  with  interstate  commerce.  A 
distinction  is  to  be  drawn  between  the  motive  and  the  object  and 
the  means  employed.  This  distinction  is  a  fine  one  perhaps,  yet 
is  a  reasonable  and  a  real  distinction.  So  that  if  the  object  is  a 
lawful  one  equity  cannot  restrain  carrying  into  effect  such  intention. 
Accordingly,  where  the  object  is  to  obtain  higher  wages  and  to 
withdraw  from  the  service  of  the  company  if  such  wages  are  not 
granted,  no  injunction  should  issue.    Otherwise  equity  would  be 
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compelling  the  performance  of  personal  services,  and  this  cannot  be 
done  by  a  mandatory  injunction.  Lumley  v.  Wagner,  iDe.  G.  M. 
&  G.  604;  Toledo  R.  R.  v.  Penn.  Co.,  54  Fed.  743.  The  fact  that 
employees  of  railroads  may  quit  under  circumstances  that  would 
show  bad  faith  on  their  part  or  a  reckless  disregard  of  their  contract 
or  of  the  convenience  and  interests  of  both  employer  and  public 
does  not  justify  a  departure  from  the  general  rule  that  equity  will 
not  compel  employees  against  their  will  to  remain  in  the  personal 
service  of  their  employers.  Arthur  v.  Oakes,  (C.  C  A.)  63  Fed.  310 
(reversing  Farmer's  L.  &  Tr.  Co,  v.  North  Pac.  R.  R.,  60  Fed.  803). 
InArthur  v.  Oakes,  supra,  Mr.  Justice  Harlan  says :  "Their  ri^t 
as  a  body  of  employees  affected  by  the  scale  of  wages  to  demand 
given  rates  of  compensation  as  a  condition  of  their  remaining  in  the 
service  was  as  absolutely  perfect  as  was  the  rights  of  the  receivers 
representing  those  interested  in  the  trust  property.  But  that  is  a 
very  different  matter  from  a  combination  or  conspiracy  among 
employes  with  the  object  and  intent,  not  simply  of  quitting  the 
service  of  the  receiver  because  of  the  scale  of  wages,  but  crippling 
the  property  in  their  hands  and  embarrassing  the  operation  of  the 
railroads."  Arthur  v.  Oakes,  63  Fed.  310,  320.  It  is  no  crime  for 
any  number  of  persons  without  an  unlawful  object  in  view  to  asso- 
ciate themselves  t(^ether,  and  agree  that  they  will  not  work  for  or 
deal  with  certain  men  or  classes  of  men,  or  work  under  a  certain 
price  or  without  certain  conditions.  Carew  v.  Rutherford,  106 
Mass.  14;  Snow  v.  Wheeler,  113  Mass.  186;  Nat.  Protective  As/n 
V.  Duff  (N.  Y.  Court  of  Appeals,  Apr.  i,  1903).  And  it  is  held 
by  the  Supreme  Court  in  Hopkins  v.  U.  S.,  171  U.  S.  578,  in  effect 
that  agreements  among  employees  of  a  railroad  company  which  are 
condemned  as  in  restraint  of  interstate  commerce  are  such  as  have 
some  direct  and  immediate  effect  upon  such  commerce,  and  do  not 
include  agreements  not  to  work  for  less  than  a  certain  sum,  or  not 
to  work  except  under  certain  conditions,  even  though  the  cost  of 
interstate  traffic  would  be  thereby  enhanced. 

It  is  submitted  that  the  test  for  determining  whether  a  strike  or  a 
threatened  strike  is  lawful  or  unlawful  is:  (i)  If  the  intent  is  to 
interfere  directly  with  interstate  commerce,  as  by  crippling  the 
operation  of  the  railroad,  the  strike  is  unlawful;  (2)  If  the  object 
is  lawful,  and  there  is  no  intent  or  means  used  either  of  force, 
threats,  violence  or  intimidation  having  a  direct  effect,  the  strike 
is  lawful. 


LOTTERY   TICKETS   AND   INTERSTATE   COMMERCE, 

In  Champion  v.  Ames,  23  Sup.  Ct.  Rep.  321,  the  United  States 
Supreme  Court  has  decided  ( i )  that  lottery  tickets  are  subjects  of 
traffic — ^and  of  interstate  commerce;  (2)  that  transportation  of 
same  by  common  carriers  among  the  States  is  interstate  commerce; 
(3)  that  Ccmg^ess  has  absolute  authority  over  such  commerce  (sub- 
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ject  to  express  constitutional  limitations) ;  and  (4)  that  its  power 
to  regelate  interstate  commerce  includes  the  power  to  prohibit  the 
carriage  of  lottery  tickets,  and  to  destroy  traffic  of  such  character. 

1.  In  the  extended  opinion  written  by  Mr.  Justice  Harlan,  the 
development  of  the  legal  conception  of  "commerce"  was  traced 
from  Chief  Justice  Marshall's  famous  opinion  in  Gibbons  v.  Ogden, 
which  declared  commerce  to  embrace  all  intercourse,  including 
navigation  and  passenger  transit;  through  Brown  v.  Maryland,  12 
Wheat.  419,  which  affirmed  the  doctrine  of  Congress's  exclusive 
power  to  regulate;  through  the  Passenger  Cases,  7  How.  283,  de* 
daring  a  State  tax  on  alien  immigrants  unconstitutional  as  infring- 
ing on  the  jurisdiction  of  the  national  legislature ;  and  through  other 
clarifying  and  defining  decisions,  Henderson  v.  Mayor,  92  U.  S. 
259;  Pensacola  Tel.  Co.  v.  Western  Un.  Tel.  Co.,  96  U.  S.  i,  etc 
In  Mobile  v.  Kimball,  102  U.  S.  691,  Field,  J.,  said:  "Commerce 
with  foreign  countries  and  among  the  States,  strictly  considered, 
consists  in  intercourse  and  traffic,  including  in  those  terms  navi- 
gation and  the  transportation  and  transit  of  persons  and  property, 
as  well  as  the  purchase,  sale  and  exchange  of  commodities."  In 
122  U.  S.  347  (IV.  U.  Tel.  Co.  V.  Pendleton),  the  extension  over 
"not  only  the  exchange  and  transportation  of  commodities,  or  visible, 
tangible  things,  but  the  carriage  of  persons  and  the  transmission  by 
telegraph  of  ideas,  wishes,  orders  and  intelligence"  was  announced, 
and  has  subsequently  repeatedly  been  reaffirmed.  In  Hanley  v. 
Kansas  City  Southern  Ry.,  187  U.  S.  (Feb.  1903),  the  ultimate  pur- 
pose of  the  goods  or  intelligence  transmitted  was  declared  immaterial 
in  the  following  language:  "Transportation  by  others  as  an  inde- 
pendent business  is  commerce,  irrespective  of  the  purpose  to  sell 
or  retain  the  goods  which  the  owner  may  entertain  with  r^fard  to 
them  after  they  have  been  delivered."  (As  to  private  transportation 
in  the  case  of  Francis  v.  U.  S.  decided  at  the  same  time  as  tlie 
Champion  case  the  court  by  a  bare  majority  held  that  transportation 
of  lottery  tickets  across  a  State  line  by  the  owner's  own  vehicle 
was  not  interstate  commerce.)  On  the  foundation  of  these  prior 
adjudications  the  court  in  the  case  in  review  says:  "They  also 
show  that  the  power  to  regulate  commerce  among  the  several  States 
is  vested  in  Congress  as  a^olutely  as  it  would  be  in  a  single  govern- 
ment having  in  its  constitution  the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  constitution  of  the  United  States ; 
.  .  .  that  in  determining  the  character  of  the  regulations  to 
be  adopted  Congress  has  a  large  discretion  which  is  not  to  be  con- 
trolled by  the  courts." 

2.  Considering  the  question  whether  lottery  tickets  were  the 
subject  of  interstate  traffic  and  therefore  proper  subjects  of  con- 
gressional regulation  or  prohibition  brought  out  the  dissent  of 
Justices  Fuller,  Brewer,  Peckham  and  Shiras.  On  the  ground 
that  the  tickets  represented  so  much  money,  payable  contingently 
to  the  person  holding  them,  and  could  have  been  sold,  the  majority 
upheld  the  constitutionality  of  the  act  of  1895  forbidding  transporta- 
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tion  of  lottery  tickets  between  States  by  agencies  other  than  the 
United  States  mails.  That  the  purchaser  could  not  have  enforced 
in  the  courts  his  claim  for  prize  money  drawn  against  the  South 
American  lottery  concern  does  not  £hange  the  fact  that  some  value 
did  attach  to  the  tickets.  The  dissenting  justices,  however,  speaking 
by  Chief  Justice  Fuller,  say:  "The  lottery  ticket  purports  to 
create  contractual  relations  and  to  furnish  means  of  enforcing  a 
contractual  right.  This  is  true  of  insurance  policies  and  both  are 
contingent  in  their  nature,  yet  this  court  has  held  that  the  issuing 
of  fire,  marine,  and  life  insurance  policies  in  one  State  and  sending 
them  to  another,  to  be  there  delivered  to  the  insured  on  payment 
of  premium,  is  not  interstate  commerce.  Tested  by  the  same  reason- 
ing, negotiable  instruments  are  not  instruments  of  commerce;  bills 
of  lading  are,  because  they  stand  for  the  articles  included  therein, 
hence  it  has  been  held  that  a  State  cannot  tax  interstate  bills  of 
lading  because  that  would  be  a  regulation  of  interstate  commerce, 
and  that  Congress  cannot  tax  foreign  bills  of  lading  because  that 
would  be  to  tax  the  articles  exported  and  in  conflict  with  article  i 
of  Constitution  of  United  States  that  *no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State.'  Lottery  tickets  are  forbidden  to 
be  issued  or  dealt  in  by  the  laws  of  Texas  the  terminus  a  quo,  and 
by  the  laws  of  California  or  Utah,  the  terminus  ad  quem,  were  not 
vendible,  and  for  this  reason  also  are  not  articles  of  commerce. 
To  say  that  the  mere  carrying  of  an  article  which  is  not 
an  article  of  commerce  in  and  of  itself  nevertheless  becomes  such 
the  moment  it  is  to  be  transported  from  one  State  to  another,  is  to 
transform  a  non-commercial  article  into  a  commercial  one  simply 
because  it  is  transported.  I  cannot  concede  that  any  such  result  can 
properly  follow.  It  would  be  to  say  that  everything  is  an  article 
of  commerce  the  moment  it  is  taken  to  be  transported  from  place  to 
place  and  of  interstate  commerce  if  from  State  to  State." 

3.  Passing  the  power  of  congress  to  legitimately  regulate  the 
carriage  of  lottery  tickets  as  subjects  of  traffic  and  of  commerce, 
the  question  whether  Congress  may  possess  the  power  to  prohibit 
and  destroy  was  presented.  Quoting  Marshall  in  McCuUock  v. 
Maryland  that  while  the  general  government  is  one  of  enumerated 
powers,  the  court  say  CcMig^ess  has  large  discretion  as  to  the  means 
that  may  be  employed  in  executing  a  given  power.  "Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of  the  constitution  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited  but  consist  with  the  letter  and  spirit  of 
the  constitution  are  constitutional."  Quoting  Phalen  v.  Virginia, 
8  How.  163,  as  to  duties  of  government  to  suppress  nuisances  in- 
jurious to  public  health  and  morals,  as  to  the  peculiar  perniciousness 
of  lotteries,  and  surveying  the  national  police  power,  the  court  asks : 
"If  a  State,  when  considering  legislation  for  the  suppression  of  lot- 
teries within  its  own  limits,  may  properly  take  into  view  the  evils 
that  inhere  in  the  raising  of  money,  in  that  mode,  why  may  not 
congress,  invested  with  the  power  to  regulate  commerce  among  the 
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several  States,  provide  that  such  commerce  shall  not  be  polluted  by 
the  carrying  of  lottery  tickets  from  one  State  to  another?" 

The  efforts  of  States  to  protect  themselves  against  the  mischiefs 
of  undesirable  businesses  have  in  many  instances  been  aided  by  the 
national  legislature,  notably  by  the  Sherman  Anti-Trust  Act,  and 
the  Wilson  Original  Package  Act — measures  which  unquestionably 
destroyed  much  of  the  species  of  traffic  aimed  at.  See  U.  S.  v. 
Freight  Asso.,  i66  U.  S.  290;  U.  S.  v.  Joint  Traffic  Asso.,  171  U.  S. 
505,  and  Addison  Pipe  Co.  v.  U.  S.,  175  U.  S.  211  (trust  cases) ; 
Reid  V.  Colorado,  187  U.  S.  (sustaining  prohibition  of  interstate 
traffic  in  diseased  cattle)  ;  In  re  Rahrer,  140  U.  S.  545 ;  Mugler  v. 
Kansas,  123  U.  S.  623 ;  Leisy  v.  Hardin,  135  U.  S.  100,  and  Rhodes 
V.  Iowa,  170  U.  S.  412  (original  package  cases).  As  to  a  State's 
release  of  its  sovereign  police  power  under  constitutional  provision, 
see  New  Orleans  v.  Houston,  119  U.  S.  265. 

This  case.  Champion  v,  Ames,  supra,  has  been  argued  three 
times  before  the  Supreme  Court.  The  lotteries  and  express  com- 
panies were  represented  by  some  of  the  most  distinguished  lawyers 
of  the  country— ex-Senator  Edmunds,  ex-Secretary  Carlisle,  Mr. 
James  C.  Carter  and  Mr.  William  D.  Guthrie  of  New  York.  Al- 
though handed  down  by  a  divided  court,  it  would  seem  that  the 
effect  of  the  decision  will  be  far-reaching  not  alone  in  further  defin- 
ing the  scope  of  interstate  commerce,  but  in  extending  the  police 
regulation  of  the  central  government  at  least  to  the  extent  of  closer 
co-operation  with  the  States.  The  court,  however,  insists  with 
much  particularity  that  its  opinion  is  not  to  be  taken  as  a  decision 
on  the  power  of  congress  to  arbitrarily  exclude  from  interstate  com- 
merce any  article,  commodity  or  thing  of  whatever  kind  or  nature ; 
and  that  the  precise  point  passed  on  is  merely  that  a  thing  so  notori- 
ously immoral,  injurious  and  offensive  to  the  whole  people  as  lot- 
teries may  properly  be  suppressed  by  the  police  power  of  congress. 
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RECENT  CASES. 

Bankruptcy— Leass— Lessee's  Adjudication  dobs  not  Terminatk.— In 
BE  Curtis,  9  Am.  B.  R.  a86;  53  So.  125  (La.).— On  a  rehearing,  held,  that 
where  a  lessee,  holding  under  an  unexpired  lease,  is  adjudicated  a  bankrupt, 
at  a  time  when  he  owes  no  rent,  such  adjudication  does  not  terminate  the 
lease. 

Whether  an  adjudication  in  bankruptcy  terminates  the  relation  of  land- 
lord and  tenant  is  a  much  disputed  question.  On  the  former  hearing  of 
the  present  case  the  court  decided  that  it  does,  following  the  decisions  of 
the  district  courts  of  Kentucky  and  North  Carolina.  In  re  Jefferson,  93 
Fed.  951,  2  Am.  B.  R.  206;  Bray  v,  Cobb,  100  Fed.  270;  In  re  Hays,  Foster 
and  Ward  Co.,  117  Fed.  879.  12  Yale  Law  Journal  247.  In  this  last  case 
Evans,  J.,  reaffirms  the  position  taken  in  In  re  Jefferson,  supra,  that  when 
the  tenant  is  adjudged  to  be  a  bankrupt  the  relation  of  landlord  and  tenant 
ipso  facto  comes  to  an  end.  This  principle,  however,  seems  hardly  dedudUe 
from  the  cases  cited.  In  re  Breck,  Fed.  Cas.  No.  1822;  In  re  Webb,  Fed. 
Cas.  No.  17315;  Bailey  v.  Loeb,  Fed.  Cas.  No.  739*  "  N.  B.  R.  271.  The 
decision  in  the  present  case,  though  holding  as  do  the  cases  just  cited,  that 
the  claim  for  future  rent,  being  contingent,  is  not  provable  against  the 
state  of  the  bankrupt,  finds  nothing  in  the  Bankrupt  Act  which  would 
terminate  the  lease.  This  decision  is  in  line  with  the  earlier,  though  not 
with  the  later  English  cases,  see  ex  parte  Houghton,  Fed.  Cas.  No.  6725, 
and  with  the  decisions  of  the  District  Court  of  Mass.,  In  re  Ells,  98  Fed.  967, 
3  Am.  B.  R.  564 ;  ex-parte  Houghton,  supra;  Savory  v.  Stocking,  4  Cush.  607. 
In  Atkins  v.  Wilcox,  105  Fed.  595.  53  L.  R,  A.  118,  the  U.  S.  Circuit  Court 
of  Appeals  reviewed  these  opposing  views  of  the  district  courts,  without 
expressing  an  opinion  as  to  which  of  them  correctly  interprets  the  law. 

Bankruptcy— Preference— Knowledge  of  Creditors. — Sherman  ▼. 
LucKHARDT,  9  Am.  B.  R.  312,  TO  Pac.  702  (Kav.).— Held,  that  a  prefer- 
ential payment  by  a  debtor  to  one  of  his  creditors  is  not  void,  though  made 
with  a  fraudulent  intent  on  the  debtor's  part,  if  it  be  accepted  by  the  creditor 
without  knowledge  of  such  intent  and  without  knowledge  that  a  preference 
was  intended.    Doster,  C.  J.,  and  Burch  and  Pollock  JJ.,  dissenting. 

Under  section  6ob  of  the  Bankruptcy  Act,  a  preference  is  voidable, 
"when  the  person  receiving  it  shall  have  had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference,"  while  under  section  67e,  aU 
transfers,  etc.,  made  with  intent  on  the  part  of  the  bankrupt  to  hinder  or 
defraud  creditors  are  void  as  against  such  creditors.  The  present  decision 
limits  the  application  of  the  latter  section  to  transfers  other  than  to  creditors, 
on  the  ground  that  the  former  section  had  fully  covered  transfers  to  cred- 
itors. This  seems  to  have  been  the  construction  of  these  sections  in  Pirie 
V.  Trust  Co.,  182  U.  S.  438,  and  McNair  v.  Mclntyre,  113  Fed.  113.    But 
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in  neither  of  these  cases  was  the  transfer,  as  to  the  preferential  character  of 
which  the  creditor  was  ignorant,  made  with  intent  to  defraud.  The  dis- 
senting opinion  in  the  present  case  holds  that  where  there  is  any  fraud 
on  the  part  of  the  debtor,  section  67e  should  govern,  whether  the  transfer 
be  to  a  creditor  or  not,  on  the  ground  that  only  thus  can  the  purpose  of  the 
act  to  protect  creditors  be  preserved.  The  weight  of  authority  seems  to 
support  this  view.  In  re  Steitiinger  Co.,  107  Fed.  669;  In  rt  Jones,  9  Am. 
B.  R.  262;  /n  re  McLane,  3  Am.  B.  R.  245,  and  note. 

Bankruptcy — Pbopekty  Exempt  under  Section  6  07  Bankruptcy  Act. 
—Pace  v.  Edmonds,  9  Am.  B.  R.  277,  U.  S.  Sup.  Ct.,  Jan.,  1903.— The  Penn- 
sylvania Insolvent  Law  (Pa.  Laws  72)  provides  that  "every  insolvent  shall 
be  entitled  to  retain  all  such  articles  as  may  by  law  be  exempted  from  levy 
and  sale  upon  execution,"  and  the  Supreme  Court  of  that  State  had  decided 
that  a  seat  in  a  stock  exchange  is  not  property  subject  to  levy  and  sale 
under  an  execution.  Held,  that  where  such  decisions  are  mere  definitions 
of  property  and  do  not  rest  upon  any  interpretation  of  a  State  exemption 
law,  such  seat  and  its  proceeds  are  not  exempt  under  section  6  of  the  Bank- 
nsptpy  Act 

This  decision  of  the  Supreme  G>urt  is  important  in  defining  the  scope 
of  section  6  of  the  Bankruptcy  Act,  which  retains  the  exemptions  prescribed 
by  the  various  State  ins(^vency  laws.  It  decides  in  effect  that  under  this 
section  only  such  property  is  included  as  exempt,  as  shall  be  exempted 
either  expressly  by  such  State  insolvency  laws  or  in  the  interpretation  of 
such  laws.  Where,  as  in  the  present  case,  the  exemption  is  merely  in- 
cidental, as  a  result  of  a  declaration  of  general  law  as  to  the  character  of 
property,  the  conclusion  is  not  binding  upon  the  Federal  court. 

Carriers— Ejection  of  Passenger— Duty  to  Pay  Fare  to  Prevent 
Wrongful  Ejection.— Pennsylvania  Co.  v.  Lbnhart^  120  Fed.  61.— The 
holder  of  a  mileage  book,  requiring  presentation  at  the  ticket  office  for  a 
mileage  exchange  ticket,  presented  his  book  to  the  agent.  The  agent  was 
not  supplied  with  such  tickets  but  promised  to  explain  to  the  conductor. 
The  conductor  refused  to  give  the  passenger  an  exchange  ticket  and  ejected 
him  from  the  train.  Held,  that  he  was  not  required  to  pay  his  fare  and 
sue  for  its  recovery. 

Many  authorities  hold  that  the  ticket  presented  by  the  passenger  is 
conclusive  evidence  of  the  extent  of  his  rights,  as  between  him  and  the 
conductor,  and  when  by  its  terms  it  does  not  entitle  him  to  passage,  although 
the  fault  may  be  that  of  the  railroad  company,  it  is  his  duty  to  pay  fare 
and  seek  his  remedy  for  the  breach  of  contract.  Hall  v.  Ry.  Co.,  15  Fed.  57; 
Mosher  v.  St.  LeonU,  etc.,  Co.,  17  Fed.  880;  Ry.  Co.  v.  Stocksdale,  83  Md. 
245 ;  Woods  V.  Ry.  Co.,  48  Mo.  App.  125.  Others  hold  that  if  the  purchaser 
of  a  ticket  performs  all  the  stipulations  of  the  contract  on  his  part,  or  offers 
to  do  so^  the  company  is  bound  to  honor  the  ticket  when  duly  presented, 
notwithstanding  any  mistake  or  omission  by  its  agents.  Trice  v.  Ry.  Co., 
40  W.  Va.  271;  Head  v.  Georgia,  etc.,  Co.,  79  Ga.  358;  Ry.  Co.  v.  Pamson, 
70  Fed.  585;  Ry.  Co.  v.  Winter,  143  U.  S.  60.  The  modem  tendency  is 
toward  the  latter  view. 
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Carriers— Injury  to  Passenger— Leaving  Moving  Train— Contribu- 
tory Negugence.— C.  B.  &  Q.  Ry.  Co.  v.  Winfrey,  93  N.  W.  526  (Neb.).— 
While  plaintiff  was  leaving  the  car,  and  before  she  reached  the  door,  the 
train  began  to  move.  She  continued  the  act  of  alighting  and  was  injured. 
Held,  that  such  action  did  not  necessarily  bar  a  recovery,  but  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 

While  this  opinion  is  supported  by  the  previous  decisions  of  the  same 
court,  the  weight  of  authority  seems  to  be  that  a  passenger  who  attempts  to 
step  from  a  car  in  motion  cannot  recover,  even  though  he  had  reached  his 
destination  and  the  train  had  not  stopped  for  a  reasonable  length  of  time  to 
allow  him  to  alight.  Jewell  v.  Ry,  Co.,  54  Wis.  610;  Burrows  v,  Erie  Ry. 
Co,,  63  N.  Y.  556;  Hoehn  v,  Ry,  Co,,  152  111.  223.  The  right  of  recovery  is 
denied  more  strictly  in  case  of  steam  railways  than  of  street  railroads. 
12  Yale  Lonv  Journal  177.  Generally  where  recovery  has  been  allowed,  it 
was  difficult  for  the  passenger  to  know  whether  the  train  were  moving; 
Cousins  V.  Ry,  Co.,  96  Mich.  386 ;  or  where  it  was  dark.  Brooks  v.  B,  &  M, 
Ry,  Co.,  135  Mass.  21. 

Constitutional  Law — Due  Process — ^Restriction  on  Height  of  Build- 
ing— Compensation. — Wiluams  v.  Parker,  Att'y-Gbn.,  23  Sup.  Ct.  Rep. 
440.— A  writ  of  error  to  review  judgment  of  Supreme  Judicial  Court  of 
Massachusetts,  which  affirmed  the  constitutionality  of  a  statute,  enacting 
that  all  buildings  thereafter  erected  on  Copley  Square,  in  the  city  of  Boston, 
should  not  exceed  90  feet  in  height.  The  owners  of  property  taken  under 
this  statute  were  further  protected  by  a  clause  making  the  city  of  Boston 
liable  in  damages.  Defendants  contended  that  this  clause  violated  Art  i, 
clause  2,  14th  Amendment  to  U.  S.  Constitution.  Held,  that  as  the  liability 
of  the  municipality  was  such  as  could  be  imposed  by  the  State,  the  enforce- 
ment of  statute  was  not  a  taking  of  property  without  due  process  of  law. 

By  the  above  decision,  the  Copley  Square  case,  which  has  attracted 
considerable  attention  in  the  past  few  years,  has  reached  its  final  adjudication. 
The  right  of  the  legislature  to  secure  the  permanent  beauty  of  public  parks 
and  squares  by  the  exercise  of  eminent  domain — the  basis  of  the  prior 
Massachusetts  decisions  in  the  case — ^was  not  commented  upon  by  the 
Supreme  Court  and  the  case  may  be  taken  as  a  well  considered  precedent  in 
future  actions.  Atfy-Gen.  v.  Williams,  174  Mass.  476;  JVilliams  v.  Parker, 
178  Mass.  330.  The  court  in  accordance  with  its  expressed  rule  did  not 
examine  into  the  constitutionality  of  the  statute  as  governed  by  the  con- 
stitution of  Massachusetts.  Rasmussen  v.  Idaho,  181  U.  S.  198.  While  the 
city,  not  being  a  party  to  the  suit,  might  not  be  technically  estopped  from 
denying  its  liability,  the  court  was  of  opinion  that  the  legislature  had 
authority  to  cast  the  duty  of  compensation,  as  a  public  burden,  upon  it. 

Injunction — Right  to  Relief— Unlawful  Interference  with  Per- 
formance OF  Contract. — Chesapeake  &  O.  Coal  Agency  Co.  v.  Fire  Creek 
Coal  and  Coke  Co.  et  al.,  119  Fed.  942.— The  bill  of  plaintiff  corporation 
alleged  that  it  had  contracts  with  defendant  coal  companies  to  take  the 
product  of  their  mines  and  sell  the  same ;  that  by  the  terms  of  such  contracts 
defendants  were  not  liable  for  damages  for  failure  to  furnish  coal,  where 
such  failure  was  caused  by  strikes;  that  defendant  companies  were  prevented 
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from  furnishing  coal,  by  the  wrongful  acts  of  individual  defendants,  who 
were  conducting  a  strike,  and  by  intimidation  and  threats  prevented  others 
from  working  in  the  mines.  Held,  that  plaintiff's  contract  rights  entitle  it 
to  maintain  the  suit  in  its  own  right,  and  that  it  has  stated  a  cause  of  action 
for  an  injunction  against  the  individual  defendants  to  prevent  their  further 
interference  with  the  performance  of  the  contracts  by  the  coal  companies. 

It  is  well  settled  that  an  injunction  will  issue  to  prevent  persons  from 
attempting  by  intimidation  or  other  unlawful  means  to  force  employees  into 
a  strike.  Mining  Co.  v,  Miner^  Union,  51  Fed.  260;  Shoe  Co.  v,  Saxey, 
131  Mo.  212;  Reynolds  v.  Everett,  144  N.  Y.  189;  China  Co.  v.  Brown,  164 
Pa.  449.  It  has  been  decided  in  England  that  an  action  will  lie  by  one  party 
to  a  contract  against  a  third  party,  who  induces  the  other  party  to  the 
contract  to  break  it  Lumley  v.  Gye,  2  £1.  &  Bl.  216;  Bowen  v.  Hall,  6  Q.  B. 
D.  346;  but  in  the  absence  of  contract  there  is  no  right  to  relief.  Allen  v. 
Flood,  1898  A.  C.  I.  The  tendency  in  this  country,  however,  is  to  give  a 
remedy  even  in  the  absence  of  a  contract.  Walker  v.  Cronin,  107  Mass.  555; 
Rice  V.  Manley,  66  N.  Y.  82.  In  this  case  the  court  extends  the  above 
doctrine,  on  the  ground  that  there  is  no  distinction  between  wrongfully  amf 
maliciously  inducing  one  to  break  a  contract  and  unlawfully  and  maliciously 
rendering  a  contract  impossible  of  performance.  Whether  this  decision  will 
be  sustained  in  the  higher  court  may  be  doubtful. 

Insurance— Benefit— Amendment  of  Rules — ^Reasonableness — Nones 
TO  Members.— Tebo  v.  Royal  Arcanum,  93  N.  W.  513  (Minn.).— The 
insured  agreed  by  his  application  to  be  bound  by  the  rules  then  existing 
and  those  thereafter  enacted.  Later  he  took  employment  as  a  freight  brake- 
man,  an  occupation  which  was  afterwards  prohibited  by  an  amendment 
declaring  a  forfeiture  in  case  a  member  should  engage  in  that  occupation. 
He  received  no  notice  of  the  new  by-law,  and  a  year  later  was  killed. 
Held,  that  the  amendment  was  unreasonable  and  void  as  to  the  insured. 

This  imposes  an  important  restriction  on  the  right  of  benefit  associations 
to  amend  provisions  in  the  contracts  with  their  members.  Provisions  for 
forfeiture  clearly  and  unequivocally  expressed  and  made  a  part  of  the  con- 
tract should  be  as  binding  as  any  other  provision,  and,  if  lawful,  cannot  be 
avoided  because  harsh  or  burdensome.  Yoe  v.  Benefit  Ass'n,  63  Md.  86; 
3  Am.  &  Eng.  Enc.  Law  1088.  A  subsequent  legal  amendment  is  binding  upon 
the  insured  where  he  has  bound  himself  irrevocably  by  the  stipulations  in  his 
application.  Knights  of  Pythias  v.  Lea  Malta,  95  Tenn.  157;  Hobbs  v.  Benefit 
Ass'n,  82  Iowa  107.  Where  the  right  to  amend  is  expressly  reserved,  the  mem- 
ber is  bound  to  take  notice  of  the  effect  of  that  reserved  power.  Knights  of 
Pythias  v.  Knight,  117  Ind.  489.  The  rules  should  be  even  more  rigidly  applied 
than  in  ordinary  life  policies.    Madeira  v.  Benefit  Society,  16  Fed.  749. 

Master  and  Servant— FkLLow  Servant  Rule— Abrogation  by  Canad- 
ian Statute— REcocNrnoN  of  Statute.— Rick  v.  Saginaw  Bay  Towing 
Co.,  93  N.  W.  632  (Mich.). — ^A  Canadian  statute  makes  the  employer  liable 
for  injuries  caused  by  the  negligence  of  a  fellow  servant  who  is  exercising 
any  superintendence  over  the  one  injured.  In  an  action  for  such  an  injury 
occurring  in  Canada,  held,  that  the  statute  will  be  recognized,  though  con- 
ferring a  right  on  plaintiff  not  recognized  by  Michigan  law. 
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There  is  a  distinction  between  a  right  of  action  for  an  injury  in  another 
State  as  given  by  statute,  and  one  given  by  common  law.  The  Utter  is 
transitory  and  where  the  variance  is  not  fundamental  will  be  enforced. 
Walsh  V.  Ry.  Co.,  i6o  Mass.  571.  Where  the  right  of  action  is  given  by 
statute  its  operation  in  another  State  can  be  enforced  only  by  comity.  Gen- 
erally this  will  be  done  if  the  statutes  in  the  two  States  are  substantially 
similar.  Dehervoise  v.  Railroad  Co,,  98  N.  Y.  377.  This  is  also  the  rule 
in  the  United  States  courts.  Dennkk  v.  Ry,  Co.,  103  U.  S.  11.  The  fact 
that  the  statute  is  that  of  a  foreign  country  is  immaterial.  Fisher,  Brown 
&  Co.  V.  Fielding,  67  Conn.  91.  The  right  of  recovery,  however,  was  denied 
in  Davis  v.  Ry.  Co.,  143  Mass.  301,  the  court  declining  to  follow  the  rule 
in  Dennick  v.  Ry.  Co.,  supra,  and  adhering  to  its  own  former  decisions.  A 
still  stronger  sentiment  against  such  right  of  recovery  has  been  shown  ia 
several  other  States.  Ash  v.  B.  &  O.  Ry.  Co.,  72  Md.  Z44;  Anderson  v. 
Ry.  Co.,  37  Wis.  321 ;  Dale  v.  Ry.  Co.,  57  Kan.  601. 

Master  and  Servant— Injusy  to  Emfijoyb— Master's  Liabxuty. — ^W. 
R.  Trigg  Co.  v.  Lindsay,  43  S.  E.  349  (W a.)  .—Held,  that  the  master  is  not 
liable  for  unsafe  conditions  existing  while  machinery  is  in  process  of  erectioo. 

The  opinion  intimates  that  had  the  same  accident  occurred  after  the 
machinery  had  been  put  in  operation,  the  defendant  company  would  have 
been  held  liable,  distinguishing  accidents  during  construction  or  whUe  repairs 
are  being  made  from  those  during  operation.  Although  a  master  is  bound 
to  furnish  safe  machinery  for  the  use  of  the  servant.  Fuller  v.  Jewett,  80 
N.  Y.  46,  liability  for  an  injury  will  not  attach  with  the  same  certainty 
while  the  machinery  is  being  repaired.  Murphy  v.  Railroad  Co.,  88  N.  Y. 
146.  In  Darthmouth  Spinning  Co.  v.  Achord,  84  Ga.  16,  it  was  held  that 
the  risk  of  concealed  dangers  incident  to  the  work  of  making  repairs  is  upon 
the  workman. 

Nuisance— Beer  Garden— Injunction.— Tron  et  al.  v.  Lewis,  66  N.  E. 
490  (Ind.). — K  under  a  license  to  conduct  a  saloon,  established  an  extensive 
beer  garden  in  a  thickly  settled  residence  portion  of  the  city  of  Indianapolis. 
Large  and  noisy  crowds  gathered  there;  and  the  place  was  conducted  in 
such  a  disorderly  way  that  a  bad  reputation  was  given  to  the  neighborhood 
and  a  prejudice  created  against  it  as  a  residence  district.  Held,  that  the 
maintenance  of  such  a  resort  is  a  nuisance,  and  will  be  enjoined  at  the 
suit  of  neighboring  property  owners  whose  property  is  depredated  in  value 
thereby. 

This  decision  is  based  on  Haggart  v.  StehUn,  137  Ind.  43,  where  it  was 
held  that  a  saloon  constitutes  an  actionable  nuisance  to  neighboring  property 
owners  whose  property  is  depreciated  in  value  by  reason  of  its  proximity, 
when  it  is  established  in  a  residence  neighborhood  which  has  been  previously 
free  from  such  business,  and  in  which  the  people  are  largely  opposed  to 
saloons;  and  the  fact  that  the  saloon-keeper  has  a  license  is  no  defense 
against  civil  liability.  Following  which,  in  Kissel  v.  Lewis,  156  Ind.  a33, 
an  injunction  was  granted  to  restrain  the  maintenance  of  a  disorderly  beer 
garden  in  a  residence  district.  The  doctrine  of  Haggart  v.  Sfehlin,  supra, 
that  a  licensed  saloon  may  constitute  an  actionable  nuisance  is  characterized 
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as  ''a  new  departure/'  and  "of  extraordinary  importance/'  in  note  in  22 
L.  R,  A,  577.    It  appears  not  to  have  been  considered  in  any  other  court. 

Nuisances — Storing  Powder— Liability  por  Explosion.— Kleebauer  et 
ITX.  V.  Western  Fuse  &  Explosives  Co.,  71  Pac.  617  (Cal.).— A  manufac- 
turing company  kept  in  store,  powder  necessary  for  its  business,  and  it  was 
exploded  by  the  willful  act  of  another.  Held,  that  the  keeping  of  the  powder 
was  not  necessarily  a  nuisance,  so  as  to  render  the  company  liable  in  any 
case  to  third  parties  injured  by  the  explosion. 

The  keeping  of  explosives  near  a  city  has  been  held  a  nuisance  pet  se. 
Cheatham  v.  Shearon,  i  Swan  213 ;  Coal  Co.  v.  Glass,  34  111.  App.  364.  The 
contrary  has  been  held  in  People  v.  Sands,  i  Johns.  78,  and  with  regard  to  a 
sparsely  settled  spot  in  Dumesntl  v.  Dupont,  18  B.  Mon.  800.  Whether  it 
is  a  nuisance  per  se  has  been  held  to  be  a  question  of  fact.  Heeg  v,  Lichf, 
80  N.  Y.  579;  Lounsbury  v.  Foss,  80  Hun  296.  In  Pennsylvania  a  magazine 
may  be  a  nuisance  in  a  place  not  thickly  settled  if  it  is  so  situated  as  to  be 
liable  to  injure  even  a  few  persons.  Appeal  of  Wier,  74  Pa.  230;  and  in 
South  Carolina  if  an  explosion  might  injure  the  plaintiff  and  him  alone. 
Emory  v.  Powder  Co.,  22  S.  C.  476.  In  Alabama,  to  constitute  a  nuisance, 
a  magazine,  wherever  situated,  must  be  negligently  maintained.  Kinney  v. 
Koopman,  116  Ala.  310. 

Partnership  Name— Use  by  Sx«vivinc  Partner— Good  Will. — Slater 
V.  Slater,  80  N.  Y.  Supp.  363.— H^W,  that  no  right  to  use  the  firm  name, 
except  for  the  purpose  of  advertising  as  its  successor,  passes  to  the  purchaser 
of  the  good-will  of  a  partnership  dissolved  by  death;  and  that  the  right  to 
continue  the  business  in  the  firm  name  does  not  remain  in  the  surviving 
partner. 

When  the  firm  name  is  used  as  a  trade-mark  simply  or  the  purchaser 
continues  the  business  as  a  successor,  there  is  no  conflict  as  to  the  purchaser's 
right;  in  each  case  the  firm  name  is  an  asset  Levy  v.  Walker,  10  Ch.  Div. 
436;  Home  V.  Chaney,  143  Mass.  592;  Caswell  v.  Hagard,  121  N.  Y.  484; 
Lindl.,  Partn.  447.  But  the  English  courts  seem  inclined  to  consider  the  con- 
tinued use  of  a  firm  name  a  part  of  the  good  will  when  there  is  no  danger  of 
loss  to  the  original  partners;  Levy  v.  Walker,  10  Ch.  Div.  436;  Webster  v, 
Webster,  3  Swanst.  490;  Robertson  v.  QiUddington,  28  Beav.  536;  Lindl.,  Partn. 
446;  and  have  even  gone  so  far  as  to  hold  that  the  right  to  do  business  in 
the  firm  name  passed  to  the  surviving  partner  as  a  property  right.  Lewis 
v.  Langdon,  7  Simons  421.  The  decisions  on  the  question  in  this  country 
are  few ;  but  see  Fenn  v.  Bolles,  7  Abb.  Pr.  202,  where  the  right  did  not  go 
to  surviving  partner;  and  Blake  v.  Barnes,  26  Abb.  N.  C.  208,  and  Mason 
V.  Dawson,  15  Misc.  (N.  Y.)  595,  where  it  did 

Percolating  Waters— Diversion.— Stillwater  Water  Co.  v.  Farmer, 
93  N.  W.  907  (Minn.). — ^Defendant  diverted  percolating  waters  from  plain- 
tiff's spring,  and  conducted  them  to  the  city  sewer.  Held,  that  a  landowner 
may  be  restrained  from  thus  wantonly  wasting  percolating  waters  which 
would  otherwise  be  appropriated  by  the  adjoining  owner  for  a  useful  purpose. 

A  landowner  may  appropriate  all  the  percolating  waters  in  his  soil 
providing  it  is  done  for  a  useful  purpose.    But  the  absolute  right  to  use 
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his  own  property  is  denied  him,  on  the  Abound  of  the  maxim,  sic  uUrt  two 
ut  alienum  non  laedas.  But  generally  this  maxim  is  held  to  be  applicable 
only  to  such  injuries  as  the  law  will  redress.  EUis  v.  Duncan,  2Z  Barb. 
(N.  Y.)  230.  The  question  as  to  the  effect  of  the  motive  prompting  the 
diversion  of  underground  waters  has  seldom  been  before  the  courts.  Some 
authorities  consider  the  motive  an  important,  though  not  a  controlling  element. 
Walker  v,  Cronin,  107  Mass.  555;  Haldeman  v,  Bruckhart,  45  Pa.  St.  514. 
Contra,  Bradford  v.  Pickles,  L.  R.  (1895)  A.  C.  587;  Phelps  v.  Novden,  72 
N.  Y.  39.  The  tendency  of  the  decisions  is  to  consider  the  reasonableness 
of  the  use  to  which  one's  property  is  put.     12  Yale  Law  Journal  253. 

Public  Policy — Contract  to  Procure  Legislative  Investigation. — 
Veazey  v.  Allen  et  al.,  66  N.  E.  103  (N.  Y.).— A  contracted  with  B  to 
procure  a  congressional  investigation  into  the  affairs  of  the  so-called  Whiskey 
Trust  for  the  purpose  of  depreciating  the  market  value  of  its  securities,  upon 
B's  agreement  to  divide  with  A  any  profits  obtained  by  speculating  in  such 
securities.    Held,  void  as  against  public  policy. 

Contracts  for  the  use  of  personal  influence  to  procure  legislative  action, 
where  the  one  using  such  influence  is  himself  pecuniarily  interested  in  the 
result,  are  against  public  policy  because  of  the  tendency  of  such  a  person  to 
further  his  own  ends  by  means  which  are  immoral,  corrupt  and  destructive 
of  the  public  welfare.  Mills  v.  Mills,  40  N.  Y.  546.  Contracts  for  "lobby 
services"  are  void.  Trist  v.  Child,  21  Wall.  441 ;  Chippewa  Valley  Ry.  v. 
Chicago,  etc.,  Ry.,  75  Wis.  224.  The  fact  that  the  proposed  action  is  un- 
doubtedly for  the  public  benefit  is  immaterial.  'The  law  looks  to  the 
general  tendency  o(  such  agreements  and  closes  the  door  to  temptation  by 
refusing  them  recognition.  Tool  Co.  v.  Norris,  2  Wall.  54.  But  the  right 
to  hire  a  proper  party  to  draft  a  bill  or  claim  and  openly  and  fairly  to 
explain  it  to  the  legislature,  is  unquestioned.  Chesebrough  v.  Conover, 
140  N.  Y.  382. 

Publication — Literary  Property — Collecting  Information — Distribu- 
tion.—F.  W.  Dodge  Co.  v.  Construction  Information  Co.,  66  N.  E.  204 
(Mass.). — Where  a  company  is  engaged  in  collecting  information  as  to 
public  improvements  as  soon  as  possible .  after  they  are  contemplated,  and  in 
distributing  such  information  in  printed,  written,  or  oral  form  to  its  cus- 
tomers to  enable  them  to  take  steps  to  obtain  contracts,  held,  that  the  com- 
pany has  a  property  right  in  such  information;  and  that  such  distribution  is 
not  such  a  publication  as  dedicates  the  information  to  the  public  and  deprives 
the  company  of  its  right  of  control. 

It  has  been  held  that  where  one  has  been  at  trouble  and  e^ense  to 
obtain  and  compile  information  for  a  special  use,  he  has  a  property  right 
therein.  Exchange  Tel.  Co.  v.  Central  News  Co.,  [1897]  2  Ch.  48.  But  to 
what  extent  and  in  what  manner  the  compiler  may  distribute  the  information 
without  losing  his  right  of  control,  has  not  been  definitely  decided.  It  has 
been  held,  on  the  one  hand,  that  a  property  right  in  stock  quotations  and  in 
news  items  is  not  lost  by  their  distribution  by  telegraph  among  a  limited 
number  of  persons.  Chicago  v.  Christie  Co.,  116  Fed.  944;  N^-  Tel.  News 
Co.  V.  Western  Union  Tel.  Co.,  119  Fed.  297.  On  the  other  hand,  the 
distribution  in  book  form  among  subscribers  of  information  in  regard  to 
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the  business  and  commercial  standing  of  parties  engaged  in  a  certain  trade, 
has  been  held  a  publication.  Ladd  v.  Oxnard,  75  Fed.  703;  Jewelers'  Mer- 
cantile  Agency  v.  Jewelers'  Weekly  Pub,  Co,,  155  N.  Y.  241.  The  difference 
in  the  form  in  which  the  information  is  sent  out  seems  to  be  the  ground  of 
distinction  in  the  decisions. 

Taxation—Exemptions — Educational  Institution. — Colorado  Semi- 
nary V.  Board  op  Commissioners  op  Arapahoe  County  et  al.,  71  Pac.  410 
(Colo.). — ^The  charter  of  a  seminary  provided  that  property  held  by  its 
trustees  and  "necessary  for  carrying  out  the  design  of  the  seminary  in  the 
best  manner/'  should  be  free  from  taxation  "while  used  exclusively  for  such 
purpose."  Held,  that  property  of  the  seminary  merely  income-bearing  and 
not  used  in  the  school  itself  was  exempt. 

Ordinarily,  unless  the  statutes  explicitly  declare  the  contrary,  exemption 
will  be  confined  to  property  used  exclusively  for  the  legitimate  purposes  of 
the  institution.  Cincinnati  College  v.  State,  19  Ohio  no;  State  v.  Ross,  24 
N.  J.  L.  497;  Wyman  v,  St.  Louis,  17  Mo.  335-  See  Northwestern  University 
V.  People,  99  U.  S.  309.  Use  and  not  ownership  is  the  test.  Washburn 
College  V,  Shawnee  County,  8  Kan.  344;  Phillips  Academy  v,  Exeter,  58 
N.  H.  306.  But  this  is  not  true  in  Vermont.  Willard  v.  Pike,  59  Vt  202. 
Farms,  the  products  of  which  are  used  for  the  support  of  the  school  have 
been  held  not  exempt.  St,  Edward's  College  v.  Morris,  82  Tex.  i;  Thiel 
College  V,  Mercer  County,  loi  Pa.  St.  530;  College  v.  Crowl,  10  Kan.  442. 
Contra,  Academy  v.  Wilbraham,  99  Mass.  599;  State  v.  University,  87  Tenn. 
233.  If  property  is  used  for  purposes  other  than  the  legitimate  purposes  of 
the  institution,  the  fact  that  the  proceeds  of  such  use  are  devoted  to  carrying 
out  the  objects  of  the  institution  is  immaterial.  Cincinnati  College  v.  State, 
supra;  Wagner's  Free  Inst.,  etc.  Appeal,  116  Pa.  St.  555.  See  also  County 
Comm.  V.  Colo,  Sem.,  12  Colo.  497,  expressly  overruled  by  the  present 
decision.  Where  the  charter  of  a  school  provided  that  it  might  hold  real 
estate,  which  should  be  free  from  taxation  while  used  for  the  promotion  of 
science,  property  was  held  exempt,  the  income  only  of  which  was  used  by 
the  school.    New  Haven  v.  SheMeld  Scientific  School,  59  Conn.  163. 

Telegraphs — Negligence— Disclosure  op  Calls—Tapping  op  Wire- 
Western  Union  Tel.  Co.  v.  Uvalde  Nat.  Bank,  72  S.  W.  232  (Tex.).— An 
operator  of  appellant  telegraph  company  disclosed  the  "call"  of  a  certain 
town  to  a  stranger,  who  tapped  the  main  wire  and  sent  messages  through 
said  town  to  the  appellee,  whereby  it  was  induced  to  cash  a  worthless  draft. 
Held,  that  such  disclosure  by  the  operator  was  negligence  and  that  such 
negligence  was  the  proximate  cause  of  the  loss,  and  rendered  the  telegraph 
company  liable  for  the  amount  of  the  draft. 

Though  telegraph  companies  may  not  be  insurers,  yet  they  are  held 
to  a  very  high  degree  of  care  and  caution  to  prevent  their  beinff  made 
instruments  of  fraud.  The  nature  of  their  business  requires  this.  Elmwood 
•  V.  W.  U.  Tel.  Co.,  45  N.  Y.  549.  Such  a  company  is  liable  for  loss  by  fraud, 
rendered  possible  by  the  negligence  of  its  agent,  provided  such  negligence 
was  the  proximate  cause  of  the  loss.  Bank  of  Col,  v.  W.  U.  Tel.  Co., 
52  Cal.  280;  Lowery  v.  W,  U.  Tel.  Co.,  60  N.  Y.  198.  The  court  indicates 
that  this  is  a  case  of  first  impression  in  applying  the  rules  and  principles 
governing  telegrams  sent  in  the  usual  manner  to  those  only  apparently  sent  in 
that  manner. 
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REVIEWS. 

A  Concise  Treatise  on  Contracts,  upon  a  New  Plan.    By  William 
T.  Hughes,  author  of  Technology  of  Law.    Chicago,  Callaghan 
&  Co.     1903.    pp.,  608. 

This  work  is  one  of  unquestionable  origpinality.  It  is  also  a 
monument  of  industry,  and  contains  a  large  amount  of  valuable 
information.  That  the  information  is  so  sdected  and  arranged  as 
to  be  useful  and  that  the  work  will  be  of  practical  service  to  the 
profession  is  not  so  clear. 

It  is  divided  into  three  parts.  The  first  is  styled  "Fundamental 
Conceptions,''  and  consists  of  maxims  and  statements  of  truths 
chosen  apparently  at  random.  Part  Two  is  headed,  "Leading 
Branches  of  the  Subject,"  and  contains  a  statement  of  elementary 
principles  in  text  book  form  with  references  to  cases.  The  treat- 
ment is  fragmentary  and  the  subjects  discussed  seem  to  have  been 
selected  without  much  attempt  at  system.  For  instance,  it  starts 
out  in  the  first  section  with  a  definition  of  contracts.  Then  follow 
observations  upon  judgments  as  contracts.  The  next  section  seems 
to  digress  into  the  field  of  evidence  and  tells  us  how  contracts  may 
be  proved. 

This  fragmentary  treatment  is  typical  of  the  whole  work.  Al- 
though less  than  two  hundred  pages  are  devoted  to  a  statement  of 
elementary  principles,  the  author  continually  digresses  into  other 
fields  and  secures  brevity,  not  by  confining  himself  to  essentials, 
but  by  leaving  out  whole  branches  of  the  subject.  For  instance, 
the  chapter  on  Bailments  is  confined  to  the  most  unimportant  bail- 
ments, viz.,  those  that  are  gratuitous.  By  this  process  of  elimin- 
ation, the  author  finds  room,  under  Statute  of  Frauds,  to  give  a 
form  for  a  deed  occupying  about  half  a  page.  Under  the  head  of 
Construction,  we  are  pven  two  or  three  rules  with  nothing  about 
the  rest. 

In  order  to  find  what  is  contained  in  these  two  hundred  pages, 
in  large  type,  we  must  refer  to  the  index,  which  occupies  alxmt 
four  hundred  pages  of  small  type.  This  "Text-Index"  is  the  char- 
acteristic part  of  the  whole  work  and  the  book  will  probably  stand 
or  fall  with  it.  It  is  alphabetically  arranged  and  is  an  index,  not^ 
only  to  the  earlier  parts  of  the  book  but  to  authorities  on  the  law 
generally.  Its  titles  include  subjects,  maxims  and  cases.  It  is 
to  be  regretted  that  the  author  did  not  give  us  a  short,  understand- 
able explanation  of  the  plan  of  the  index  in  a  few  words,  in  place 
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of  the  cumbersome  title  page  and  the  lengthy  preface,  which  were 
written  principally  for  the  purpose  of  this  explanation. 

The  mechanical  arrangement,  in  the  first  place,  is  defective  in 
that  the  t3rpe  used  for  sub-headings  is  often  more  prominent  than  thai 
used  for  the  headings,  and  one  is  apt  to  be  misled  by  this  in 
using  the  book  for  rapid  reference.  The  idea  can  perhaps  be  best 
understood  by  taking  a  title  under  C,  "Conditional  Sales."  We 
are  first  given  cases  and  text  bode  authorities  which  distinguish 
mortgages  from  conditional  sales,  but  the  distinction  is  not  stated. 
Then  it  is  said  that  the  courts  will  construe  a  document  to  be  a 
mortgage  rather  than  a  conditional  sale.  Then  follows  the  truthful 
but  somewhat  indefinite  statement  that  "conditional  sales  are  valid 
against  creditors,"  and  the  rule  is  laid  down  that  the  condition 
may  be  that  the  entire  purchase  price  shall  be  paid.  We  are  then 
told  that  certain  cases  construe  contracts  of  sale  and  return,  are 
given  a  number  of  cases  which  consider  the  subject  of  conditional 
sales  "generally,"  and  finally  a  case  treating  on  "sales"  generally. 

Now  all  this  information  is  well  enough,  but  it  is  only  such  as 
can  be  easily  gleaned  from  any  one  of  fifty  existing  books.  It  is  not 
definite  enough  to  be  of  any  particular  use.  The  oft  lamented 
difficulty  as  to  finding  the  law  is  the  difficulty  of  finding  just  what 
the  law  is  upon  some  specific  point.  There  is  never  any  difficulty 
in  finding  a  number  of  general  statements  upon  a  general  subject. 
The  same  remark  would  apply  to  the  treatment  of  the  different  cases 
in  the  text-index.  Reference  to  the  various  series  of  reports  is 
given  and  we  are  given  a  hint  as  to  what  the  case  decides.  The 
trouble  is  that  very  few  readers  would  be  looking  for  the  particular 
case.  The  number  of  strictly  leading  cases  in  the  law  is  small  and 
nine-tenths  of  the  cases  in  this  or  any  other  work  are  simply 
illustrative. 

In  other  words,  the  book  seems  to  cover,  after  all,  about  the 
same  ground  that  other  text  books  do,  without  even  their  definite- 
ness.  While  the  book  is  a  work  upon  contracts,  the  author  seems 
to  put  in  almost  anything  else  that  strikes  his  fancy.  In  the 
midst  of  his  text-index,  under  the  letter  C,  there  is  injected  a  trea- 
tise on  Crimes,  occupying  about  eighty-five  pages.  The  author 
may  be  correct  enough  in  his  view  that  the  law  is  a  connected  whole, 
but  this  might,  nevertheless,  be  called  a  digression.  The  truthful 
statement  that  the  burden  of  proof  in  a  law  suit  is  upon  the  plaintiff, 
made  on  page  484,  can  hardly  be  called  a  principle  of  contract  law. 

The  book  reminds  one  of  the  scrapbook  of  a  very  industrious 
lawyer,  arranged  in  some  new  fashion  which  is  clear  to  himself 
but  which  the  general  reader  would  not  understand.  There  is  locked 
up  in  it  a  vast  amotmt  of  valuable  information,  but  even  if  the 
reader  can  find  it  the  chances  that  just  what  he  is  looking  for  is 
there  are  too  slender  to  tempt  him  to  make  the  trial. 

The  author  speaks  of  his  work  in  the  preface  as  heralding  a 
new  era.  We  are  afraid,  however,  that  the  transition  from  the  old 
to  the  new  is  a  little  too  abrupt  and  that  the  influence  of  this 
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particular  work  can  hardly  be  commensurate  with  the  patience  and 
industry  shown  by  the  author. 

The  very  criticisms  that  we  have  made»  however,  suggest  that 
the  book  is  after  all  useful  in  a  way.  We  have  suggested  that  it 
covers  the  field  of  other  works,  and  for  a  young  man  with  a  small 
library  and  without  access  to  these  other  works,  it  would  doubtless 
fill  a  place.  The  efforts  of  anyone  who  tries  to  raise  the  standard 
of  law  text  book  writing  deserve  sympathy  and  respect,  and  it  iai 
hoped  that  a  sufficient  number  of  readers  will  give  to  the  author  the 
encouragement  and  substantial  returns  which  his  ingenuity  and  in* 
dustry  merit.  G.  E.  B. 

The  Law  of  Real  Property  and  Other  Interests  in  Land.  By 
Herbert  Thomdike  Tiffany.  Keefe-Davidson  Co.,  St.  Paul 
1903.     2  vol.,  pp.  xxxiii.  -|-  1589,  sheep. 

The  purpose  of  the  author  in  this  new  exposition  of  the  law  of 
real  property  is  evidently  to  present  the  modem  law  in  a  modem 
dress.  He  has  departed  from  the  classical  analysis  and  order  of 
Blackstone  and  those  upon  whose  work  the  mind  of  Blackstone  has 
left  its  visible  impress.  For  example,  the  subject  of  "Mortgj^es" 
is  removed  from  its  historical  setting  among  "Estates  upon  Con- 
dition" to  a  later  volume,  where  it  is  placed  under  the  head  of 
"Liens."  Another  instance  is  the  chapter  on  "Estates  and  Interests 
arising  from  Marriage,"  which  is  not  put  under  the  division  of 
"Life  Estates."  Preference  is  also  shown  for  untechnical  rather 
than  for  technical  expressions,  as  "Concurrent  Ownership"  instead 
of  "Joint  Estates." 

But  it  does  not  require  the  author's  statement  of  his  purpose, — 
"to  make  plain  the  relations  of  the  various  branches  of  the  subject 
to  one  another  and  to  the  whole," — ^to  convince  one  that  novelty  has 
here  not  been  used  for  novelty's  sake.  For  although  the  arrangement 
is  in  some  important  respects  unusual  and  unfamiliar,  it  proves  on 
examination  to  be  natural  and  helpful,  not  only  to  the  student  and 
the  layman,  but  to  the  lawyer  who  desires  a  new  and  clear  view  of 
this  intricate  branch  of  the  law. 

In  the  body  of  the  work  also  is  the  modem  and  practical  spirit 
shown.  There  is  little  trace  of  lengthy  discussion  of  now  academic 
difficulties  which  embarrassed  and  yet  delighted  the  astute  l^^l 
minds  of  a  past  age.  At  the  same  time  the  historical  origins  of 
fundamental  legal  principles  have  by  no  means  been  slight^,  and 
their  important  developments  have  been  traced  to  the  present  time. 
But  the  great  value  of  the  work  lies  in  its  very  full  presentation  of 
existing  law,  as  applied  to  existing  conditions  in  the  United  States, 
in  the  explanation  of  the  difficulties  and  conflicting  doctrines  vital 
to-day,  and  in  the  solutions  offered. 

The  author's  style  is  simple  and  direct,  affording  one  of  the 
chief  chamis  of  his  work.  The  clear  statements  of  rules  and  ex- 
planations will  lend  themselves  readily  to  quotation  as  the  book 
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becomes  known,  which  it  should  rapidly  do.  A  useful  feature  is 
the  grouping  of  condensed  statements  of  principles  in  black-letter 
type  at  the  beginning  of  the  chapters. 

The  cases  cited  are  numerous,  numbering  apparently  about  14,000. 
The  notes  are  especially  rich  in  references  to  standard  treatises. 
In  this  connection  a  criticism  may  be  offered,  of  the  constant  refer- 
ence to  Stimson's  American  Statute  Law, — ^not  that  fewer  citations 
of  that  valuable  compilation  are  desirable,  but  that  by  much  more 
frequent  citation  of  the  more  important  State  statutes  themselves, 
or  by  an  appendix,  much  time  might  be  saved  for  the  busy  prac- 
titicmer  and  for  those  who  have  not  ready  access  to  the  work  referred 
to.  A  full  index  with  cross-references  adds  greatly  to  the  value  of 
the  book. 

In  these  days  of  many  law  books,  of  which  many  are  unreliable 
and  many  superfluous,  this  careful  exposition  of  the  modem  law  of 
real  property  will  undoubtedly  be  recognized  by  the  profession  as  a 
permanent  and  valuable  contribution  to  legal  literature. 

G.  N.  W. 

Collier  on  Bankruptcy.  Fourth  edition  by  William  H.  Hotchkiss, 
Referee  in  Bankruptcy  at  Buffalo,  N.  Y.,  and  Lecturer  on  the 
Law  of  Bankruptcy  in  the  Buffalo  Law  School.  Matthew 
Bender,  Albany,  N.  Y.     1903.     Sheep,  pp.  984. 

As  this  work  has  passed  through  several  previous  editions  and 
is  well  known  to  the  profession,  extended  comment  on  the  latest 
reprint  is  perhaps  unnecessary.  The  editor  has  done  his  work  care- 
fully, making  many  material  changes  in  the  text,  and  bringing  the 
book  down  to  the  passage  of  the  Ray  Act  of  Feb.  sth,  1903,  amend- 
ing the  previous  Law  of  1898.  The  amendatory  law  greatly  ex- 
tended the  scope  of  the  prior  act  and  corrected  its  defects,  making 
a  new  edition  of  the  standard  books  on  bankruptcy  necessary.  And 
the  rapid  development  of  this  branch  of  law  during  the  past  three 
years  has  been  noted  in  the  citation  of  all  important  cases.  To  the 
text  itself  has  been  appended  a  comprehensive  selection  of  the  forms 
in  bankruptcy  as  prescribed  by  the  Supreme  Court  of  the  United 
States,  as  well  as  the  equity  rules  of  the  United  States  courts  and 
the  text  of  the  Bankruptcy  Acts  of  1800,  1841,  1867  and  1898.  On 
the  other  hand,  much  unnecessary  matter  added  to  prior  editions 
has  been  omitted.  The  book,  therefore,  is  a  valuable  handbook  of 
the  law  and  practice  of  bankruptcy.  It  is  written  in  a  clear  style 
and  it  is  historically  complete  and  accurate.  In  this  work  especially 
do  the  indices,  sub-indices  and  cross-references  to  the  law  of  England 
and  the  prior  acts  of  congress  add  to  its  value  as  a  reference  book. 

R.  H.  S. 
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THE  NEGRO  QUESTION. 


I.  The  Laws  Now  Regulating  Suffrage. 

On  January  5,  1867,  Andrew  Johnson  closed  a  message  to  the 
United  States  Senate  vetoing  the  District  of  Columbia  Suffrage 
Bill  in  these  words : 

''After  full  deliberation  upon  this  measure  I  cannot 
bring  myself  to  approve  it,  even  upon  local  considerations, 
nor  yet  as  the  beginning  of  an  experiment  on  a  larger 
scale.  I  yield  to  no  one  in  attachment  to  that  rule  of  gen- 
eral suffrage  which  distinguished  our  policy  as  a  nation. 
But  there  is  a  limit,  wisely  observed  hitherto,  which 
makes  the  ballot  a  privilege  and  a  trust,  and  which  re- 
quires of  some  classes  a  time  suitable  for  probation  and 
preparation.  To  give  it  indiscriminately  to  a  new  class, 
wholly  unprepared  by  previous  habits  and  opportunities 
to  perform  the  trust  which  it  demands,  is  to  degrade  it 
and  finally  to  destroy  its  power;  for  it  may  be  safely  as- 
sumed that  no  political  truth  is  better  established  than 
that  such  indiscriminate  and  all  embracing  extension  of 
popular  suffrage  must  end  at  last  in  its  destruction." 
The  bill  vetoed  conferred  upon  negroes  residing  in  the  District 
of  Columbia  the  right  to  vote. 
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Poor  "Andy"  Johnson  (almost  a  martyr  in  American  history) 
then  stood  alone  a  singularly  courageous  man,  vainly,  almost  in- 
sanely, striving  to  stem  the  swift,  angjy,  current  of  public  opinion 
which  swept  like  a  mill  race  over  the  country,  burying  him  a  thou- 
sand fathoms  deep  in  the  sea  of  a  temporary  obliquity.  But  truth 
crushed  to  earth  will  rise  s^ain,  and  strange  phenomenon  of  his- 
tory, the  ex-President,  who  went  to  his  grave  unwept  and  neglected, 
now  receives  his  vindication  from  the  North,  the  section  of  the 
country  which  most  bitterly  opposed  him ! 

It  has  taken  thirty-six  years  for  the  passions  of  men  to  subside, 
and  their  prejudices  are  not  yet  entirely  effaced.  After  grinding 
slowly  and  exceeding  fine,  the  mills  of  the  gods  have  so  tempered 
the  minds  of  mortals,  that  a  dispassionate  and  independent  discus- 
sion of  the  status  of  the  negro,  in  his  relations  to  the  law  and 
society,  can  now  be  made.  The  effort  to  change  the  intellectual  and 
political  character  of  this  race,  not  by  the  necessary  and  progressive 
processes  of  education  and  culture,  but  by  an  artificial  and  un- 
healthy transformation  through  the  brute  force  of  constitutional 
amendments,  is  admitted  to  be  a  dismal  failure.  The  best  friends 
of  the  negro  now  see  that  the  chasm  between  enfranchisement  and 
political  suffrage  was  too  wide  to  be  spanned  without  the  aid  of 
educational  probation  and  training,  and  the  n^roes  of  the  South 
find  themselves  sprawling,  in  hopeless  confusion,  at  the  bottom  of  a 
chasm  into  which  they  have  fallen — ^victims  of  a  short-sighted,  reck- 
less and  thoughtless  policy  of  political  elevation. 

In  the  attempted  solution  of  this  great  question  it  is  first  neces- 
sary to  understand  the  strictly  technical  rights  of  the  negro  as  the} 
now  exist  under  the  Constitution  and  laws  of  the  United  States. 

The  abolition  of  slavery,  which  is  universally  accepted  as  a  real 
blessing  to  those  who  lost  their  slaves  and  to  those  who  gained 
their  liberty,  was  quickly  followed  by  constitutional  amendments 
intended  to  permanently  fix  the  rights  and  status  of  the  black  race 
in  this  country.  The  13th  amendment,  adopted  December  18,  1865, 
declared 

"That  neither  slavery  nor  involuntary  servitude  shall 

exist  within  the  United  States  or  any  place  subject  to  their 

jurisdiction." 
A  little  less  than  six  months  after  this  great  event  (June  16, 
1866,)  Congress  proposed  the  14th  amendment,  by  which 

"All  persons  bom  or  naturalized  in  the  United  States 

and  subject  to  the  jurisdiction  thereof  are  citizens  of  the 

United  States  and  of  the  State  wherein  they  reside"; 
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and  it  was  further  declared 

"That  no  State  shall  make  and  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 
The  second  section  of  this  amendment  provided  for  the  appor- 
tionment of  representatives  among  the  States  and  declared 

"When  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  President  and  Vice-President  of  the  United 
States,   representatives   in   Congress,   the   Executive   and 
Judicial  officers  of  the  State,  or  the  members  of  the  Legis- 
lature thereof,  is  denied  to  any  of  the  male  inhabitants  of 
such  States  being  21   years  of  age  and  citizens  of  the 
United  States,  or  in  any  way  prejudiced,  except  for  par- 
ticipation in  the  Rebellion  or  any  other  crime,  the  basis  of 
representation  thereof  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  21  years  of  age  in  such 
State." 
This  amendment  was  declared  ratified  July  28,  1868.     It  was 
quickly  followed  by  the  proposal  of  the   15th  amendment   (27th 
February,  1869,)  declaring 

"That  the  right  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  any  State  on  account  of  race,  color 
or  previous  condition  of  servitude." 
This  last  amendment  was  declared  ratified  March  30,  1870 ;  and 
thus,  in  less  than  five  years,  these  important  additions  to  the  organic 
law,  which,  by  taking  away  from  the  States  the  power  to  regulate 
and  control  suffrage,  materially  altered  the  basis  of  a  true  federa- 
tion, were  proposed  and  adopted  by  the  people,  through  the  legis- 
latures.    In  each  of  the  amendments  there  was  a  provision  inserted 
giving  Congress  power  to  enforce  these  articles  by  appropriate 
legislation. 

Although  the  14th  amendment  was  for  some  time  after  its  enact- 
ment assumed  to  have  been  passed  for  the  sole  benefit  of  the  blacks, 
this  view  was  quickly  dispelled  by  the  Supreme  Court  of  the  United 
States  (notably  in  the  Slaughter  House  cases),  and  its  broad  lan- 
guage was,  and  has  been,  used  as  an  aegis  to  protect  all  persons  with- 
out regard  to  color  or  race.    Indeed  most  of  the  decisions  under  it 
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have  arisen  in  disputes  involving  the  rights  and  property  of  the 
whites,  and  not  a  few  of  them  have  been  contests  where  the 
Chinese  sought  protection  under  the  amendment. 

The  practical  effect  of  these  amendments  was  (i)  to  make 
all  persons  bom  or  naturalized  in  the  United  States  and  subject 
to  its  jurisdiction  citizens  thereof  and  of  the  States  wherein  they 
reside;  (2)  to  say  to  the  States  "if  you  deny  or  abridge  the  right 
of  suffrage  to  any  male  inhabitant  over  21  years,  the  basis  of  youi 
representation  shall  be  proportionately  reduced";  and  (3)  the  peo- 
ple of  the  United  States  "Prohibit  you  (the  State)  to  deny  or 
abridge  the  right  of  citizens  to  vote  on  account  of  race,  color  or  pre- 
vious condition  of  servitude." 

The  14th  and  isth  amendments  to  the  Constitution  of  the  United 
States,  together  with  the  reconstruction  acts  passed  by  virtue  there- 
of, forced  negro  suffrage  upon  the  South,  and  for  a  number  of  years 
the  view  was  entertained  that  there  was  no  legal  escape  from  the 
dreadful  consequences  which  would  ensue  from  a  literal  execution 
of  the  organic  law — in  fact  the  Southern  States  were  deluged 
with  bad  governments  and  consequent  misrule  during  the  whole  re- 
construction period — not  the  fault  of  the  negro  but  of  the  men 
who  used  and  duped  him. 

The  history  of  the  last  thirty-six  years  illustrates  very  forcibly 
the  futility  and  powerlessness  of  laws  intended  to  optrzit  against 
natural  conditions.  Once  extricated  from  the  meshes  of  military 
rule,  which  the  federal  laws  had  woven  around  them,  the  whites  in 
the  Southern  States  engaged  in  an  endeavor  to  prevent  the  blacks 
from  voting,  as  a  mass.  This  was  acccKnplished  by  not  counting 
their  votes;  by  enacting  election  laws  so  intricate  and  obscure  as 
to  deter  them  from  voting,  or  by  discriminating  against  them  at 
the  polls ;  or  by  constitutional  provisions,  which  were  on  their  face 
applicable  to  all  citizens,  but  were  aimed  at  and  intended  to  operate 
especially  against  the  blacks.  On  the  one  side  of  this  political 
condition  in  the  South  there  loomed  up  in  commanding  array  the 
fourteenth  and  fifteenth  constitutional  amendments,  and  the  Fed- 
eral Statutes  enforcing  them;  on  the  other  side  were  the  interests^ 
welfare,  prejudices  and  wishes  of  the  solid  white  race  operating 
against  them. 

Of  course,  as  history  has  always  demonstrated,  the  effect  of  a 
contest  between  positive  law  on  the  one  side,  and  natural  conditions 
or  customs  on  the  other,  was  that  the  constitutional  amendments 
were  disregarded  and  overridden.     But  when  the  decision  of  the 
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Supreme  Court  in  Williams  v.  Mississippi  (170  U.  S.,  213)  came, 
the  bitter  contest  was  somewhat  softened,  and  through  that  deci- 
sion the  Southern  States  finally  have  been  enabled  by  constitutional 
provisions  to  control  the  political  destinies  of  their  respective  gov- 
ernments, which,  although  violating  the  spirit  of  the  federal  amend- 
ments, preserved  their  letter.  The  Supreme  Court  of  the  United 
States  in  that  case,  through  Mr.  Justice  McKenna,  said : 

"The  provisions  in  section  241  of  the  constitution  of 
Mississippi  prescribing  the  qualifications  for  electors;  in 
section  242,  conferring  upon  the  legislature  power  to 
enact  laws  to  carry  those  provisions  into  effect ;  in  section 
section  244,  making  ability  to  read  any  section  of  the  con- 
stituticMi,  or  to  understand  it  when  read,  a  necessary  quali- 
fication to  a  legal  voter;  and  of  section  264,  making  it  a 
necessary  qualification  for  a  grand  or  petit  juror  that  he 
shall  be  able  to  read  and  write;  and  sections  2358,  3643 
and  3644  of  the  Mississippi  Code  of  1892,  with  regard  to. 
elections,  do  not,  on  their  face,  discriminate  between  the 
white  and  negro  races,  and  do  not  amount  to  a  denial  of 
the  equal  protection  of  the  law,  secured  by  the  Fourteenth 
Amendment  to  the  Constitution ;  and  it  has  not  been  shown 
that  their  actual  administration  was  evil,  but  only  that 
evil  was  possible  under  them." 

«  4t  4t  «  4t  « 

"It  is  not  asserted  by  plaintiff  in  error  that  either  the 
constitution  of  the  State  or  its  laws  discriminate  in  terms 
against  the  negro  race,  either  as  to  the  elective  franchise 
or  the  privilege  or  duty  of  sitting  on  juries.  These  results, 
if  we  understand  plaintiff  in  error,  are  alleged  to  be  ef- 
fected by  the  powers  vested  in  certain  administrative  of- 
ficers." 

4t  4t  4t  in  4t  «  * 

"Besides  the  operation  of  the  constitution  and  laws  is 
not  limited  by  their  language  or  effects  to  one  race.  They 
reach  weak  and  vicious  white  men  as  well  as  weak  and 
vicious  black  men,  and  whatsoever  is  sinister  in  their  in- 
tention, if  anything,  can  be  prevented  by  both  races  by 
exertion  of  that  duty  which  voltmtarily  pays  taxes  and 
refrains  from  crime." 

"It  cannot  be  said,  therefore,  that  the  denial  of  the 
equal  protection  of  the  laws  arises  primarily  from  the  con- 
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stitution  and  laws  of  Mississippi,  nor  is  there  any  suffi- 
cient allegation  of  an  evil  and  discriminating  administra- 
tion of  them." 

These  views  are  substantially  confirmed  by  the  very  recent  deci- 
sion of  that  high  tribunal  in  the  Alabama  case. 

It  would  seem  to  follow  from  the  above  declarations  that  if  the 
State  of  New  York,  by  constitutional  measures,  uniform  in  their 
operations,  minimized  her  suffrage  to  500  voters,  the  only  eflFect 
would  be  to  reduce  her  representation  in  Congress  to  one  member 
(Article  I,  Section  2,  Constitution  of  the  United  States)  and  two 
senators — which  latter  number  can  never  be  altered  or  taken  away 
without  the  consent  of  each  of  the  individual  States ;  it  being  a  fact 
never  to  be  lost  sight  of  (although  strangely  such  sometimes  seems 
to  be  the  case)  that  the  Senate  is  the  direct  constitutional  repre- 
sentative of  the  States  as  States. 

The  preceding  statement  now  prepares  us  to  inquire  what  is  the 
exact  point  involved  in  the  present  discussion  ?  It  is  not  to  deprive 
all  black  citizens  of  the  right  to  vote — ^to  treat  them  as  absolute  for- 
eigners. No  one  suggests,  for  example,  that  we  should  take  away, 
or  curtail,  the  right  of  the  negroes  who  are  citizens  of  the  Northern, 
Eastern  or  Western  States  to  vote.  The  discussion  is  restricted 
as  to  the  blacks  of  the  South.  Nor  is  the  proposition  perpetually  to 
exclude  these  last-named  from  the  rights  of  political  suffrage.  The 
suggestion  is  temporarily  to  deprive  them  of  suffrage,  to  put  them 
upon  probation,  to  quarantine  them,  until  such  time  as  they  demon- 
strate an  ability  to  intelligently  and  honestly  cast  a  vote.  Finally, 
it  involves  placing  in  the  hands  of  the  individual  States  the  power 
to  control  the  question,  to  determine  and  announce  who  shall  and 
who  shall  not  be  entitled  to  vote  within  their  respective  borders. 
This  means  a  retrograde  movement  in  our  constituticmal  history. 
It  means  we  must  retrace  our  steps  and  undo  organic  legislation 
which  was  hastily  enacted  after  the  rebellion;  to  take  back  that 
which  was  given. 

A  more  serious  problem  could  not  be  presented  to  a  nation  to 
solve;  but  I  believe  that  the  American  people  are  competent  to 
grapple  with  it  and  to  decide  it  fairly  and  in  good  faith. 

It  is  therefore  of  the  deepest  importance  that  the  elementary 
principles  of  political  suffrage  should  be  understood. 

11.    Citizenship  and  Suffrage. 

It  is  a  popular  belief  that  citizenship  and  suflFrage  are  inter- 
changeable.   The  contrary  is  the  case.    The  right  to  vote  and  dti- 
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zenship  are  separable.  A  person  may  be  a  citizen  of  the  United 
States  and  of  the  State  in  which  he  resides,  and  yet  not  possess  the 
right  to  vote  either  at  a  State  or  Federal  election.  Many  citizens 
cannot  vote,  but  every  person  who  does  vote  must  be  a  citizen. 
Subject  to  a  reduction  of  representation  in  the  federal  legislature  as 
provided  in  the  fourteenth  amendment,  the  States  can  establish  a 
general  and  uniform  rule  that  no  person  shall  be  entitled  to  vote 
who  cannot  read  or  write ;  or  they  can  establish  a  property  qualifica- 
tion applicable  to  all  citizens;  and  those  who  fail  to  possess  either 
of  these  requirements,  as  the  case  may  be,  whether  black  or  white, 
cannot  vote.  Notwithstanding  the  Declaration  of  Independence 
proclaimed  that 

"We  hold  these  truths  to  be  self-evident:  That  all 
men  are  created  equal,  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights,  that  among  these 
are  life,  liberty  and  the  pursuit  of  happiness," 
the  word  "equal"  has  always  had  a  restricted  meaning  in  its  applica- 
tion to  suffrage.    The  right  of  suffrage  has  been,  and  always  must 
be,  entrusted  to  the  discretion  of  some  power  to  adjust — to  fix  the 
age  and  qualifications  of  voters — and  the  people  of  this  country 
originally  left  it  to  the  respective  States. 

Accordingly,  when  it  is  said  that  the  great  principle  of  this 
Government  is  equality,  it  is  not,  and  never  could  have  been,  in- 
tended to  declare  that  all  citizens  were  entitled  to  vote.  The  regula- 
tion of  suffrage  is  necessarily  arbitrary,  even  in  a  purely  democratic 
government — which  this  is  not.  A  moment's  reflection  will  demon- 
strate this  statement.  The  age  of  the  voter  has  always  been  fixed 
at  21  years.  Why?  Because  the  wisdom  of  law-makers  has  con- 
curred in  holding  that  the  age  of  21  years  is  the  point  in  an  indi- 
vidual's life  when  it  can  be  safely  assumed  that  he  is  competent  to 
exercise  the  most  important  prerogative  of  citizenship — ^to  vote. 
Now  there  are  numerous  young  men  between  the  ages  of  18  and  21 
who  are  as  competent  to  exercise  the  right  of  suflFrage,  or  perhaps 
more  so,  than  many  above  the  latter  age,  but  the  former  are  arbi- 
trarily excluded  from  a  participation  in  active  politics  because  they 
have  not  arrived  at  legal  maturity.  There  is  a  certain  hardship  in 
this  rule.  In  times  of  war  young  men  between  the  ages  of  18 
and  21  are  made  subject  to  military  and  naval  duty,  and  generally 
they  are  regarded  as  the  best  soldiers ;  yet,  while  forced  to  be  sol- 
diers and  sailors,  they  have  not  the  right  to  vote.  Women  are 
also  arbitrarily  excluded.     Again,  the  residents  of  the  District  of 
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Columbia  furnish  a  striking  illustration  of  these  views.  They 
are  deprived  of  suffrage  and  not  only  do  not  vote  in  matters  apper- 
taining to  their  municipality,  but  they  are  even  excluded  from  par- 
ticipation in  federal  elections.  Persons  attainted  of  crime,  and 
idiots  and  lunatics,  are  likewise  prohibited  from  voting.  These 
examples  conclusively  show  what  is  most  important  to  keep  in  view: 
that  suffrage  is  a  privilege  existing  in  the  hands  of  the  State  to  be 
apportioned  among  her  citizens  in  a  purely  arbitrary  manner,  sub- 
ject now  to  the  restrictions  of  the  Federal  Constitution  as  to  uni- 
formity and  against  discrimination  of  color  or  race. 

It  follows,  therefore,  that  incompetency  to  vote  is  not  of  itself 
a  mark  of  inferiority  in  a  Government.  Citizenship  is  the  highest 
degree  of  civic  membership,  and  the  right  of  suffrage,  while  per- 
haps the  most  important,  is  only  one  of  its  attributes.  The  Chinese 
race  amongst  us  has  neither  citizenship  nor  suffrage.  We  scarcely 
accord  them  the  rights  of  denizens.  This  is  inferiority,  but  not 
necessarily  degradation,  because  it  has  been  a  recognized  principle 
of  international  law  that  each  independent  state  or  nation  has  the 
undoubted  right  to  exclude  physically  or  politically  any  foreign 
class  or  race  it  sees  fit.  I  accordingly  maintain  that,  upon  prin- 
ciple, the  exclusion  of  the  negro  from  political  suffrage,  while  he 
retains  citizenship,  does  not  relegate  him  to  an  inferior  state  in  the 
community,  nor  disentitle  him  to  the  full  protection  of  the  laws 
guaranteed  by  either  Federal  or  State  constitutions.  If  deprived 
of  suffrage  it  would  still  leave  him  with  citizenship  and  place  him 
with  many  classes  of  whites  which  are  also  excluded. 

III.  The  Theory  upon  which  Suffrage  is  Based. 
The  dominating  feature  of  this  government  is  the  rule  of  the 
majority.  When  the  wish  of  that  majority  is  announced,  it  is  law, 
and  individuals  are  henceforth  governed  by  it.  All  governments 
are  established  and  ought  to  be  administered  for  the  protection 
and  well-being  of  the  individuals  who  compose  them.  If  the  ma- 
jority who  cast  the*ir  votes  and  make  laws  are  not  intelligent  and 
patriotic,  the  rules  which  they  adopt  for  the  regulation  of  the  people 
are  likely  to  be  bad.  Hence  it  is  a  matter  of  primary,  fundamental 
importance  (a  fact  unhappily  lost  sight  of  too  frequently)  that 
citizens  who  vote  should  be  intelligent,  understand  the  institutions, 
and  fully  appreciate  the  public  questions  which  they  are  called  upon 
to  decide.  This  may  be  called  the  pivotal  point  of  democracy,  be- 
cause the  corrupt  or  ignorant  exercise  of  the  ballot  means  the 
eventual  destruction  of  the  government. 
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The  interval  between  adolescence  and  maturity,  say  between 
fifteen  and  twenty-one  years,  can  be  assumed  to  be  probationary. 
When  the  youth  of  the  country  study  our  institutions,  they  are 
quarantined  as  it  were  until  their  faculties  are  sharp  and  compre- 
hensive enough  to  understand,  fairly  and  intelligently,  the  political 
questions  which  they  are  called  upon  to  decide. 

It  has  often  been  remarked  that  there  seems  to  have  been  a 
Providence  in  the  institution  of  slavery  as  it  existed  in  this  coun- 
try. The  original  condition  of  the  blacks  in  their  native  regions 
was  that  of  the  most  appalling  and  hopeless  barbarism.  Slaves 
themselves  at  home,  and  the  willing  instruments  in  transferring 
slavery  to  more  civilized  countries,  they  were  yet  aiding  in  the  evo- 
lution of  their  race,  otherwise  condemned  to  perpetual  savagery. 
With  all  its  evils,  their  condition  here  was  preferable  to  that  which 
they  had  left  behind  them,  and  it  was  not  possible,  all  restrictive 
laws  and  sentiments  to  the  contrary  notwithstanding,  that  they 
should  not  partake  in  some  degree  of  the  benefits  of  the  associa- 
tion with  the  superior  race.  They  received  the  inestimable  boon  of 
the  Christian  religion;  they  became,  to  say  the  very  least,  human- 
ijsed.  But  they  were  at  the  epoch  of  the  Civil  War  far,  very  far, 
from  even  approximating  to  the  requirements  of  a  citizenship  out 
of  which  could  be  made  an  intelligent,  and  by  virtue  of  its  function, 
and  in  the  degree  to  which  their  numbers  extended,  a  dominating 
democracy,  whether  pure  or  representative. 

To  take  millions  of  ignorant  people  from  a  state  of  abject 
slavery  and  ignorance,  in  which  condition  they  had  existed  for  gen- 
erations, and  by  a  stroke  of  a  pen  to  clothe  them  with  the  highest 
rights  of  citizenship,  was  a  fundamental,  pernicious  and  far-reach- 
ing error — z  mistake  which  became  absolutely  cruel  when  it  placed 
these  voters  in  control  and  domination  over  the  rights,  liberty  and 
property  of  a  large  class  of  cultivated  and  trained  citizens.  Of 
course  it  is  easier  to  see  this  truth  now  than  when  our  visions  were 
clouded  by  the  passion  and  prejudice  which  necessarily  resulted 
from  a  gigantic  civil  war ;  and  I  mean  to  cast  no  undue  reflection 
upon  those  who  participated  in  the  acts  which  we  are  now  com- 
pelled to  review.  They  were  in  the  torrid  zone  of  passion;  we 
are  in  the  frigid  region  of  reason.  But  as  our  youth  are  com- 
pelled to  undergo  a  certain  probationary  period,  as  foreigners  are 
forced  to  reside  in  this  country  for  five  years  previous  to  exercising 
the  right  of  suffrage,  it  was  nothing  less  than  a  radical  infraction  of 
the  true  principles  of  suffrage  by  one  stroke  of  the  legislative  wand, 
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as  it  were,  to  suddenly  endow  those  poor  ignorant  blacks  with  the 
power  to  vote.  The  act  can  only  be  explained  or  defended  upon 
the  theory  that  it  was  thought  to  be  a  necessary  measure  to  insure 
the  results  of  the  war,  and  establish  substantial  governments  in 
the  South.  Politically,  this  was  perhaps  a  not  altogether  unwise 
solution  of  existing  difficulties,  however  much  it  may  have  disap- 
pointed, in  the  result,  the  expectations  of  those  who  were  its  pro- 
moters. The  same  wisdom  which  taught  the  South  to  fully  ac- 
quiesce in  all  the  results  of  the  war,  in  establishing  a  permanent 
union  of  the  States,  may  now  be  used  to  restore  to  the  people  the 
absolute  right  to  control  their  respective  States.  When  a  building 
is  finished  the  scaffolding  not  only  becomes  unnecessary,  but  is  of- 
fensive to  the  eye.  The  best  friends  of  the  negro,  of  which  I  profess 
to  be  one,  are  forced  to  admit,  nearly  forty  years  after  the  War,  that 
negro  suffrage  in  the  South  was  a  monumental  error.  This  questicm 
cannot  be  regarded,  at  all,  as  one  of  race  prejudice.  It  is  one  purely 
of  what  constitutes  the  necessary  qualifications  for  suffrage.  The 
same  objections  are  urged  against  our  youth  under  21,  and  are  also 
applied  to  foreigners  who  are  candidates  for  citizenship.  They 
may  be  applied  equally  to  the  totally  unfit  in  morals  or  intelligence. 
Why  should  they  not  have  been  applied  to  the  manumitted  blacks? 
Why  should  they  not  have  been  compelled  to  serve  a  political  ap- 
prenticeship? Why  may  not  their  evolution  be  still  further  ex- 
tended ? 

Looking  at  the  subject  from  this  fair,  and,  as  it  seems  to  me, 
unassailable  standpoint,  the  negroes  themselves  will  perceive  that 
no  objection  is  urged  against  their  exercise  of  suffrage  which  is 
not  applicable  to  the  whites,  native  bom  and  foreign, — in  the  case 
of  the  Chinese  being  radical,  and  covering  both  citizenship  and 
suffrage. 

IV.    Negro  Suffrage  in  the  North  and  in  the  South. 

Further  analysis  of  the  question  will  show  that  the  difference 
between  negro  suffrage  in  the  North  and  South  is  fundamental.  In 
the  North,  negro  suffrage  is  scattering  and  desultory.  In  the  South, 
it  is  congested  and  combined.  In  the  North  (I  am  not  speaking  by 
the  card,  but  for  illustration,)  there  are  a  hundred  whites  to  one 
black.  In  the  South,  or  in  portions  of  it — geographical  portions — 
there  are  a  hundred  blacks  to  one  white.  In  the  North,  the  negro 
vote  is  submerged  in  the  mass  of  white  voters.  In  the  South,  the 
negro  vote  overwhelms  the  white  vote.    In  the  North,  the  negro  vote 
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is  fairly  intelligent.  In  the  South,  it  is  ignorant.  In  the  North, 
the  negro  vote  is  divided  between  the  two  parties ;  or  at  least  there 
is  no  impossible  reason  why  it  should  not  be  so.  In  the  South,  it 
is  a  unit — invariably  cast  as  one  vote.  In  the  North,  the  negro 
vote  is  so  small  that  it  can  be  independent ;  or  so  disseminated  that 
at  the  very  worst  it  can  do  little  harm.  In  the  South,  it  is  so  large 
that  it  solidifies.  In  the  North,  it  can  be  discriminating.  In  the 
South,  it  is  necessarily  prejudiced.  In  the  North,  it  can  be  com- 
bined and  yet  be  harmless.  In  the  South,  its  exercise  must  be  hurt- 
ful. 

Divide  the  negro  vote  of  the  South  between  the  two  great  parties, 
and  many  objections  now  urged  would  be  diminished  but  not  re- 
moved. The  equilibrium  would  be  a  safety  valve,  but  it  would 
not  prevent  frequent  outbreaks  of  fear  and  passion,  which  would 
cause  quick  consolidation. 

If  all  the  negroes  of  the  North  were  to  concentrate  their  votes 
they  could  accomplish  no  political  results.  A  combination  of  the 
negro  voters  of  the  South  would  mean  the  domination  and  control 
of  the  whites,  and  of  all  their  property  and  rights. 

So  far  as  my  observation  and  experience  are  concerned,  and 
they  cover  a  period  of  some  twelve  years,  during  which  time  I 
have  been,  through  the  ownership  of  large  landed  interests  in  Vir- 
ginia, constantly  thrown  into  communion  with  the  whites  and  blacks 
in  that  section,  the  whites  of  the  South  have  never  objected  to  the 
exercise  of  suffrage  by  intelligent  and  decent  black  persons.  The 
basis  of  the  opposition  has  been  to  negro  suffrage  en  bloc.  The 
negroes,  by  casting  one  solid  vote,  as  it  were,  for  their  own  candi- 
date, are  enabled,  if  not  prevented,  to  dominate  and  control  the 
whites  and  their  vast  property  interests — their  fortunes,  private  and 
political — and  their  very  lives.  A  mass  of  ignorant  voters  can  rule 
the  villages,  towns,  cities  and  States  of  the  South,  without  regard 
to  the  true,  best  and  ultimate  interests  of  the  whole  people.  The 
objection  to  the  solid  negro  vote  of  the  South  is  no  different  in 
substance  to  objections  which  might  be,  and  often  have  been,  raised 
in  our  large  cities  against  government  by  a  mass  of  ignorant  voters, 
who,  led  by  inflammatory  and  demagogic  appeals,  unite  them- 
selves into  a  solid  voting  body  and,  taking  possession  of  municipal 
governments,  introduce  politics  in  opposition  to  the  true  interests  of 
the  community.  The  criticism  of  the  whites  of  the  South  to  the 
solid  black  vote  is  applicable  to  any  condition  where  a  congested 
mass  of  ignorant  or  corrupt  voters  cast  their  ballots  for  a  man  or 
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set  of  men  and  thus  dominate  the  community.  Suppose  a  predom- 
inating mass  of  ignorant  and  non-English-speaking  Italians  or 
Poles  were,  as  soon  as  landed,  precipitately  transformed  into  citizen- 
ship by  a  suspension  of  the  naturalization  laws,  and  allowed  to 
vote  in  New  York  City  without  the  necessity  of  five  years  probation, 
and,  acting  together  as  one  man,  should  be  able  to  rule  the  munici- 
pality, what  a  cry  would  go  forth  from  the  mouths  of  the  minority 
citizens — ^the  persons  interested  in  the  property  and  welfare  of  the 
city?  And  yet  this  represents  but  faintly  the  true  position  of  the 
South.  The  objecticMi  is  not  to  the  individual  voter;  it  is  to  the 
mass  of  voters  who  cast  their  votes  as  a  unit  and  for  one  candidate, 
with  the  added  circumstance  of  a  natural  irremovable  badge  of 
race  distinction.  The  Italian  or  the  Pole  belongs  to  a  race  whose 
antecedents  we  know  and,  in  a  generation  or  two,  becomes  in- 
distinguishably  blended  with  ourselves. 

What  care,  what  statesmanship,  is  required  to  deal  with  such  a 
problem  ? 

V.    The  Regulation  of  Political  Suffrage  Belongs  to  the 
Respective  States. 

The  subject  of  political  suffrage,  including  age,  color  and  quali- 
fication of  the  voter,  naturally  and  logically  belongs  to  the  States.  It 
is  not  one  of  the  powers  which  was  intended  to  be,  or  should  be, 
surrendered  to  the  General  Government  in  the  formation  of  a  true 
Federative  Republic.  Suffrage  is  a  domestic,  family  question,  not 
in  anywise  necessary  for  the  performance  of  federal  duties.  Its 
exercise  by  the  federal  government  is  such  an  extensive  encroach- 
ment upon  the  rights  of  the  States,  introducing  unqualified  centrali- 
zation into  our  political  system,  that  it  should  be  viewed  by  all 
lovers  of  our  Constitution  with  real  apprehension. 

The  seizure  of  this  State  power,  and  its  absorption  into  the 
Federal  Constitution  by  the  15th  amendment,  was  a  direct  violation 
of  the  federative  principal — ^necessary,  sustainable,  perhaps,  as  a 
temporary  war  measure,  but  at  the  present  juncture  of  our  history 
wholly  indefensible.  Each  State  has  and  ought  to  possess  a  com- 
plete jurisdiction  of  this  important  subject.  The  delegates  who 
represent  the  States  in  the  Federal  Congress  are  placed  there  in 
a  great  measure  as  agents  of  the  States.  While  they  act  in  a 
double  capacity  in  Congress,  there  is  no  sound  reason  why  the  Fed- 
eral Government  should  dictate  the  qualifications  of  voters,  any 
more  than  it  should  undertake  to  regulate  other  purely  domestic 
matters.    And  this  was  the  spirit  of  the  Constitution,  for  by  section 
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2  of  Article  I  of  the  Constitution  it  was  provided  that  "the  house  ot 
representatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  States;  and  the  electors  in  each 
State  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  legislature." 

The  Rebellion  caused  this  rule  to  be  abrogated.  The  reason 
may  be  sought  in  punishment,  precaution,  or  passion.  Whatever 
the  cause,  we  are  now  brought  to  re-open  a  question  involving  the 
fundamental  rights  of  the  States  and  the  fairest  treatment  of  the 
blacks.  I  believe  the  North,  South,  East  and  West  are  prepared 
to  discuss  and  decide  this  question  in  a  spirit  of  pure  and  equal 
justice,  and  not  upon  the  narrow  plane  of  partisan  politics.  The 
negroes  of  the  South  have  been  clothed  with  suffrage.  It  is  in- 
deed hard  and  difficult  to  openly  and  squarely  take  this  great  pre- 
rogative of  citizenship  away  from  them.  It  was  easy  to  confer 
the  honor — it  is  hard  to  take  it  away — even  conceding  the  abstract 
right  to  do  so.  The  American  people  must  show  themselves  capa- 
ble of  deciding  the  question  with  justice  to  all. 

VI.    The  Solution  of  the  Question. 

By  the  decisions  of  the  Supreme  Court  of  the  United  States 
heretofore  referred  to,  it  is  settled  that  the  respective  States  may 
adopt  nondiscriminating  and  uniform  laws  upon  the  question  of 
suffrage. 

Reason  as  best  we  can,  there  is  no  escape  from  the  conclusion 
that  the  effect  of  this  judicial-made  law  is  to  violate  the  spirit 
of  the  amendments  to  the  Constitution,  which  meant  to  give  the 
colored  people  over  21  years  of  age,  as  a  class,  the  right  to  vote. 
The  purpose  of  the  constitutions  of  the  different  Southern  States 
adopted  since  these  amendments  went  into  effect  was  to  thwart 
the  amendments  and  to  deprive  a  large  majority  of  the  blacks  of 
the  power  to  vote.  And  thus  there  exists  a  clear  issue  between 
the  amendments  as  they  were  intended  and  as  they  are  adminis- 
tered. The  people  of  the  United  States  solemnly  intended  one 
thing,  the  courts,  looking  at  mere  words  and  the  surface  of  things, 
have  declared  another.  Such  a  condition  is  not  calculated  to 
inspire  profound  respect  for  our  organic  laws.  Sophistry  and 
fallacious  pretence  are  invoked  to  overcome  express  constitu- 
tional mandates. 

It  seems  to  me  it  is  both  wise  and  necessary  to  get  rid  of  this 
unhappy  spectacle,  which  tends  to  weaken  the  confidence  of  the 
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people  in  the  strength  and  integrity  of  constitutional  law,  and  to 
return  to  old  and  perfectly  natural  conditions  by  again  unqualifiedly 
placing  this  question  of  suffrage  with  the  respective  States,  where 
it  belongs.  It  is  for  them  to  decide  who  shall  vote,  and  the  gen- 
eral government  shall  have  no  voice  in  the  matter. 

The  consequences  resulting  from  this  method  of  solution  may 
not  be  as  profound  or  as  far  reaching  as  many,  at  first  blush,  may 
think.  It  is  true  that  it  requires  the  repeal  of  the  second  section 
of  the  14th  and  all  of  the  15th  amendment  to  the  Constitution  of 
the  United  States.  The  effect  of  this  repeal  would  be  to  relegate 
the  whole  question  of  suffrage  to  the  respective  States.  They 
could  deprive  the  whites  or  blacks,  or  any  part  thereof,  of  the 
right  to  vote.  Let  us  examine  to  where  this  would  lead.  Nobody 
has  suggested  taking  away  suffrage  from  the  negroes  of  the 
Northern,  Eastern  and  Western  sections  of  the  country.  The 
reasons  are  obvious,  and  have  already  been  alluded  to.  It  seems 
to  me  tha't  this  fact  shows  that  the  question  may  be  treated  as 
if  it  were  not  one  of  race  at  all.  The  vital  question  is,  if  a  repeal 
of  these  amendments  were  made,  would  the  Southern  States  pre- 
cipitately rush  into  a  wholesale  and  unjust  exclusion  of  the  blacks 
from  suffrage?  Why  should  they  thus  discriminate?  Is  not  the 
question  one  of  supreme  and  dominating  interest? 

Wholesale  exclusion  of  the  blacks  might,  and  probably  would, 
mean  a  hegira  of  that  race  from  the  South,  the  consequence  of 
which  would  be  ruinous  to  its  agricultural  and  fast  increasing  com- 
mercial interests.  The  negro  can  never  be  deprived  of  citizenship, 
nor  of  his  rights  to  equality  before  the  law  as  long  as  the  first 
section  of  the  14th  amendment  remains  a  law — and  it  may  be 
assumed  to  be  permanent. 

Moreover,  it  is  quite  likely  that  the  negro  vote  will  eventually, 
if  not  soon,  divide,  and  the  blacks  will  be  arrayed  against  each 
other  at  the  polls.  At  the  North  their  vote  is  eagerly  sought 
for  by  both  parties.  Why,  when  the  strong  hand  is  removed, 
should  it  be  otherwise  in  the  South? 

If  the  constitutions  of  the  different  Southern  States  were 
left  as  they  are  now  (noticeably  that  of  Virginia,  where  a  fair 
system  of  uniformity  has  been  provided),  all  the  blacks,  through 
processes  of  economy  or  education,  would  eventually  be  entitled  to 
vote.  The  effect  of  this  may  be  found  in  recent  declarations  of  the 
blacks  in  the  City  of  Richmond  expressing  entire  contentment  with 
their  condition  and  hearty  contentment  with  their  former  masters. 
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Is  it  fair  to  trust  the  Southern  States  with  the  regulation  of 
this  great  question?  I  claim  that  it  is.  Primarily,  it  is  their 
interest  to  treat  the  negro  race  justly  and  liberally — ^to  open  up 
to  them  the  paths  of  education  and  progress.  To  do  otherwise 
means  positive  loss  to  State  development.  If  the  negro  is  not 
treated  well,  he  can  shift  his  ground  and  go  where  he  can  enjoy 
a  more  perfect  political  liberty.  But  the  question  is  not  problem- 
atical. Past  history  and  self-interest  settle  it  in  favor  of  the 
South.  The  negro  is  treated  better  there  than  he  is  in  the  North 
— ^he  has  more  chance  of  advancement  and  enjoys  more  privileges 
and  greater  equality.  I  know  of  what  I  speak  from  the  "learned 
spirit  of  human  dealing." 

If  the  second  section  of  the  14th  amendment  and  the  whole 
of  the  15th  amendment  were  repealed,  there  would  still  be  left 
for  settlement  the  basis  of  representation  in  Congress.  The 
Constitution  originally  provided  (Art.  I,  Sec.  2,  par.  3)  that  "rep- 
resentatives and  direct  taxes  shall  be  apportioned  among  the  sev- 
eral States  which  may  be  included  within  this  Union  according 
to  their  respective  numbers;  which  shall  be  determined  by  adding 
to  the  whole  number  of  free  persons,  including  those  bound  to 
service  for  a  term  of  years,  and  excluding  Indians  not  taxed, 
three-fifths  of  all  other  persons."  This  provision  created  the  much 
discussed  "three-fifths  rule,"  by  which  the  Southern  States  re- 
ceived a  credit  for  their  slaves  in  the  apportionment  of  represen- 
tatives,— ^although  those  slaves  were  regarded  only  as  property — 
mere  chattels — ^an  inconsistency  certainly,  but  one  of  those  incon- 
sistencies characteristic  of  Anglo-Saxon  legislation,  which,  avoid- 
ing logic,  looks  only  to  results. 

The  second  section  of  the  14th  amendment  abolished  this  three- 
fifths  rule,  and  provided  that  when  the  right  to  vote  is  denied  to 
any  male  inhabitant  of  a  State  over  21  years  of  age,  the  basis  of 
representation  shall  be  reduced  in  the  proportion  which  the  num- 
ber of  such  male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  21  years  of  age  in  such  State.  The  repeal  of  this  clause 
would  therefore  re-open  the  whole  subject  of  representation. 

It  seems  to  me  that  the  final  settlement  of  this  question  ought 
not  to  engender  prolific  discussion  or  entail  great  difficulties.  In 
its  discussion  the  representatives  of  the  Southern  States  should 
be  admitted  to  as  full  a  share,  and  to  as  considerate  a  hearing,  as 
were  their  predecessors  in  the  Convention  which  adopted  the  original 
rule. 
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It  is  the  custom  in  these  days  to  ridicule  compromise.  But  com- 
promise in  some  difficult  situations  means  only  the  resultant  wis- 
dom that  is  obtained  from  the  comparison  of  sincere  though  oppo- 
site views.     It  is  grounded  upon  enlightenment  and  knowledge. 

The  basis  of  representation  could  be  fixed  by  taking  the  actual 
number  of  inhabitants  found  in  each  State  without  regard  to  their 
color,  age  or  race.  This  method  is  eminently  fair  to  all  sections. 
For  instance,  New  York  has  always  within  her  borders  a  large 
number  of  foreigners,  and  of  women  and  children,  who  do  not  vote, 
yet  they  are  counted  in  making  up  her  representation;  and  there 
seems  to  me  to  be  no  good  reason  why  other  States  should  not  be 
likewise  credited  with  all  persons  within  their  respective  borders, 
whether  negro  citizens  or  foreigners. 

It  is  quite  unnecessary  to  refer  to  the  prolific  discussion  which 
was  had  previous  to  the  adoption  of  the  present  Constitution,  upon 
the  then  vexed  point  of  the  basis  of  representation.  We  have  prac- 
tically settled  the  question  in  favor  of  the  rule  based  upon  the  num- 
ber of  inhabitants  in  each  State. 

Finally,  there  remains  the  social  aspect,  too  frequently  inter- 
mingled or  confounded  with  the  purely  political  phase  of  the  sub- 
ject. The  social  condition  of  a  person,  be  he  white  or  black,  is 
necessarily  arbitrary — dependent  upon  taste,  education,  refinement 
and  sympathy.  Over  these  absolute  rights  a  government  cannot 
exercise  control ;  because  they  are  not  within  the  sphere  of  its  pur- 
pose or  powers.  Social  castes,  distinctions  or  degrees,  have  been,  arc 
and  always  will  be,  invidiously  drawn  by  individuals,  and,  in  the 
private  sphere  of  their  lives,  the  law  allows  them  to  make  their 
own  selections — in  a  word,  to  choose  their  own  company.  There 
is  a  high  and  impregnable  barrier  separating  the  whites  and  blacks — 
which  has  been  fully  recognized  by  both  races.  So  far  as  my  ob- 
servation goes,  there  has  been  no  disposition  on  the  part  of  either 
to  break  through  these  natural  conditions.  Now  and  then  there  is 
presented  a  spectacle  of  a  white  man  paying  a  fair  and  merited 
homage  to  the  talents,  learning  and  wisdom  of  a  negro,  as  Pres- 
ident Roosevelt  entertaining  Booker  Washington.  Such  episodes 
are  sometimes  made  the  occasion  of  an  outcry  and  explosion  of 
invectives  by  persons  who  see  in  such  desultory  incidents  evidences 
of  race  equality  and  miscegenation.  But  these  exceptional  occur- 
rences in  nowise  affect  normal  racial  conditions — which  are  funda- 
mental. Shame  on  any  civilization  which  demands  that  we  should 
shrink  from  recognizing  great  learning,  acccMnplishments  and  re- 
finement because  they  are  possessed  by  a  colored  man. 
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I  think  it  must  be  admitted  that  the  negroes,  in  face  of  trying 
conditions,  behave  with  good  sense  and  great  tact.  I  have  found 
the  black  man  generous,  sympathetic  in  affliction  and  neighborly; 
at  the  same  time  superstitious,  idle,  and  wantonly  extravagant. 
His  character  seems  to  be  adapted  to  the  anomalous  conditions  in 
which  he  is  placed.  In  the  difficult  role  which  destiny  has  forced  him 
to  fill,  it  seems  to  me  that  it  is  our  duty,  as  I  think  it  has  been  the 
sincere  aim  of  the  Southern  people,  to  make  his  path  through  life  as 
easy  as  possible.  Apart  from  anything  else,  it  is  our  clear  interest 
to  place  in  his  hands  the  instruments  of  education  so  that  he  can 
advance  by  slow  but  steady  paces  into  a  real  comprehension  of 
the  uses  and  ends  of  government  and  be  competent  to  exercise  the 
important  prerogative  of  political  suffrage  with  intelligence. 

The  famous  Dred  Scott  decision  is  abrogated  forever,  and  the 
negro  has  become  for  all  time  a  citizen  of  the  United  States  and 
of  the  State  in  which  he  resides. 

He  can  roam  at  will  over  the  whole  area  covered  by  the  Amer- 
ican flag,  as  free  as  a  white  man.  In  foreign  lands  he  carries  the 
proud  title  of  American  citizenship.  That  he  volimtarily  remains 
in  the  Southern  States  is  a  strong  evidence  of  contentment. 
Churches  and  schools  are  fast  multiplying  there,  and  in  due  course 
the  negroes  will  reach  such  a  stage  of  political  and  educational 
development  that  their  right  to  exercise  full  political  rights  will 
eventually  mature. 

This  latter  condition  will  produce  discrimination ;  discrimination 
means  the  separation  of  the  negro  vote;  and  when  that  comes,  the 
laws  of  nature  and  the  precepts  of  Christianity  will  solve  the  prob- 
lem. 

John  R.  Dos  Passos. 
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A  WORD  OF  ADVICE  TO  YOUNG  LAWYERS. 


At  this  time  of  the  college  year  a  very  large  number  of  earnest 
and  intelligent  young  men  are  preparing  to  enter  upon  the  practice 
of  the  legal  profession. 

I  venture  to  lay  before  those  of  them  who  may  read  this  article 
some  of  my  views  regarding  what  I  consider  of  the  utmost  im- 
portance to  one  who  desires  to  properly  and  successfully  pursue 
the  practice  of  the  profession  of  the  law. 

A  lawyer  on  one  occasion  suggested  to  the  bishop  of  one  of 
the  great  churches  of  the  United  States  that  a  particular  minister  of 
the  gospel  be  sent  to  a  certain  charge  in  a  western  State.  The 
reverend  gentleman  very  curtly  said  that  the  person  proposed  for 
the  place  was  not  fit  for  so  important  a  station,  for  the  reason  that 
he  lacked  in  experience.  Whereupon  the  lawyer,  who  was  a  dis- 
trict judge,  inquired  of  the  bishop  if  he  cared  to  know  what  he, 
the  judge,  thought  the  qualifications  of  a  minister  of  the  gospel 
should  be.  The  bishop  did  not  seem  particularly  anxious  to  know 
what  the  other  man's  views  were  on  that  matter,  but  permitted  him 
to  state  them. 

"Bishop,"  said  the  judge,  "in  my  opinion  it  is  of  the  first  im- 
portance that  a  minister  of  the  gospel  should  be  a  gentleman. 
Secondly,  he  should  be  a  Christian.  Thirdly,  he  should  be  a  man 
of  brains  and  education ;  and  lastly,  he  should  be  a  person  of  ex- 
perience in  his  profession." 

My  experience  with  lawyers  has  caused  me  to  believe  firmly 
that  the  most  necessary  thing  for  a  lawyer  to  know,  is  how  to  be- 
have himself, — in  the  community,  in  his  office,  and  before  the 
court.  He  should  be  a  man  of  courteous  manners;  dignity,  not 
pomposity;  civility,  not  frivolity;  earnestness,  not  offensive  self- 
assertion. 

All  men  are  not  bom  alike.  All  do  not  have  by  nature  the  quali- 
ties which  attract  their  fellow  beings.  Some  have  qualities  which 
repel,  notwithstanding  the  fact  that  they  desire  to  treat  men  as 
they  themselves  would  be  treated. 
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Apart  from  the  duty  that  the  lawyer  owes  himself,  he  owes  a 
duty  to  his  clients  to  make  himself  as  useful  as  he  can,  and,  therefore. 
he  cannot  serve  his  client  as  he  should  if  he  lack  in  courtesy  and 
good  manners.  More  than  one  man  has  incurred  the  natural, 
human  antagonism  of  a  judge  on  the  bench  by  bad  manners  in 
the  court  room.  The  business  of  the  lawyer  before  the  court  is 
to  present  his  case  in  the  best  possible  manner,  to  the  end  that  the 
court  may  fully  understand  the  positicMi  taken  by  counsel,  without 
in  any  wise  having  its  attention  distracted  by  the  bad  manners  of 
counsel.  To  engage  in  conversation  with  other  persons  in  the 
court  room;  to  rustle  papers;  to  snarl,  snap  at,  or  quarrel  with 
opposing  counsel ;  to  scream  or  yell  in  making  an  argument ;  or  to 
do  any  of  the  other  improper  things  which  are  frequently  done, 
and  some  of  which  are  too  coarse  for  me  to  mention  in  this  article, 
is  to  draw  away  the  attenticMi  of  the  court  from  the  matters  before 
it,  and  thereby  cause  it  to  fail  to  see  or  understand  the  very  points 
and  matters  which  counsel  desires  to  have  it  consider  and  decide  in 
favor  of  his  client. 

It  is  impossible  to  lay  too  much  stress  upon  the  fact  that  the 
advocate  and  the  counsel  are  persons  who  are  trying  to  convey  the 
truth  to  the  jury  or  the  court,  with  the  purpose  of  having  the  right 
prevail;  in  other  words,  the  lawyer  is  the  means  by  which  the 
truth  is  to  be  conveyed.  Bad  manners  are  obstacles,  and  fre- 
quently prevent  the  court  from  getting  the  ideas  which  are  sought 
to  be  conveyed. 

It  is  of  the  greatest  importance  to  a  lawyer  that  he  should  un- 
derstand his  fellow  beings,  and,  knowing  how  to  treat  them, 
treat  them  well  and  decently,  in  order  that  he  may  not  become 
persona  non  grata  to  the  court  or  the  judge  thereof,  or  to  any 
one  else  with  whom  he  is  trying  to  prevail. 

Fearing  that  I  might  disgust  the  readers  hereon,  I  shall  not 
enumerate  a  number  of  things  which  are  done  in  a  court  room 
which  ought  to  be,  to  say  the  least,  avoided.  There  are  some  acts 
which  some  lawyers  do  in  the  presence  of  a  court,  so  outrageous  and 
so  distracting,  and  so  destructive  of  the  very  purpose  for  which 
courts  are  instituted,  that  the  presiding  judge  may  not,  and  does  not, 
call  the  attention  of  the  offender  to  his  offensive  conduct  in  open 
court  for  the  reason  that  to  rebuke  him  would  be  to  disgrace  him 
him  forever  in  the  community. 

Quite  often  the  judges  on  the  bench  are  themselves  to  blame  in 
matters  of  courtesy,  and  thus  also  the  course  of  justice  is  inter- 
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fered  with,  for  the  reason  that  the  lawyers  on  the  floor,  many  of 
them  men  of  refinement  and  cultivation,  are  not  only  offended,  but 
so  disconcerted  that  they  lose  the  thread  of  their  own  argument 
and  are  unable  to  present  the  case  before  the  court  as  they  should, 
in  the  interests  of  their  clients  and  of  justice. 

The  litigant  has  a  right  to  a  fair,  polite,  deliberate  and  impartial 
hearing;  he  has  a  right  to  the  best  efforts  and  most  effective  service 
of  his  counsel,  and  these  he  cannot  have  if  the  counsel  is  thwarted 
by  the  bad  manners  of  the  judge,  or  is  handicapped  in  the  perform* 
ance  of  his  own  duties  by  his  own  bad  manners,  which  make  him 
disagreeable  to  those  whose  good  opinion  or  whose  best  judgment 
he  desires  to  obtain. 

If,  when  counsel  is  presenting  his  views  to  the  court  upon  a  dose 
question  of  law,  he  does  or  says  something  disagreeable,  impolite,  or 
uncivil,  offending  the  court  or  disturbing  the  good  order  thereof, 
in  all  probability  he  ms^  at  the  very  time  distract  the  attention  of 
the  judge  from  the  main  point  in  the  case — ^the  point  upon  which  he 
relies;  and  the  court,  not  having  its  attention  called  to  it,  may 
overlook  the  controlling  principle  in  the  case. 

Some  attorneys  seem  to  be  of  the  opinion  that  oratory  is  neces- 
sary to  success.  Frequently  oratory  is  annoying  when  used  to  the 
court,  and  therefore  good  sense  and  good  manners  require  that 
counsel  do  not  indulge  in  it,  however  pleasing  he  may  think  it  will 
be  to  the  auditors  not  sitting  upon  the  bench.  While  in  some  few 
cases  an  orator  may  influence  a  jury  by  eloquence,  as  the  word  is 
usually  understood,  it  is  not  appropriate  or  expedient  to  resort  to  it 
before  a  judge  who  is  trying  to  learn  and  not  to  be  entertained. 
The  lawyer,  who  without  any  apparent  intention  of  attracting  at- 
tention to  his  style  of  speech,  mode  of  expression,  posture  or  gesture, 
presents  his  case  to  the  court  clearly,  in  grammatical  and  proper 
language,  says  what  he  has  to  say  in  as  few  words  as  possible,  and 
sits  down,  is  more  likely  to  convince  the  court  of  the  correctness 
of  his  contention  than  a  man  who  devotes  himself  to  mannerisms, 
tries  to  wax  eloquent  and  prove  to  the  people  in  the  court  room,  and 
not  to  the  court,  that  he  is  a  great  orator,  a  fine  speaker,  an  elo- 
quent  man,  and  one  who,  in  the  opinion  of  the  people,  ought  to 
prevail. 

Therefore,  I  have  thought  it  proper,  through  the  medium  of  this 
magazine,  which  is  read  by  so  many  of  the  legal  profession,  to 
urge  earnestly  upon  those  now  being  graduated  from  our  law 
schools  the  great  importance  of  cultivating  manners  as  well  as 
brains,  in  order  to  succeed  in  the  noble  profession  of  law,  which 
among  the  gentlemen  of  all  professions  is  recognized  as  that  agency 
which  has  more  influence  in  maintaining  law,  order  and  justice, 
than  any  other  in  the  civilized  world. 

George  R.  Milbum. 
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THE  NEW  CODE  OF  INTERNATIONAL  FAMILY  LAW. 


It  is  now  over  ten  years  since  the  principal  powers  of  Conti- 
nental Europe  began  trying  to  agree  upon  common  rules  as  to 
certain  subjects  of  private  international  law. 

Conference  after  conference  was  held ;  always  at  the  same  place 
— ^the  Hague;  always  at  the  invitation  of  the  same  nation — the 
Netherlands;  largely  composed  of  the  same  official  delegates.  A 
first  step  was  accomplished  in  1899,  when  a  convention  agreed  to 
in  1894  by  the  representatives  of  fourteen  powers  and  formally  rat- 
ified by  all  of  them,  went  into  full  effect.  This  established  certain 
rules  of  judicial  procedure  respecting  suits  by  foreigners,  or  evi- 
dence procured  in  one  country  for  use  in  another.  A  second 
and  more  important  stage  was  reached  in  1902,  when  three  new 
conventions  were  ratified,  which  are  designed  to  prevent  any  con- 
flict of  laws  as  to  constitution  of  the  family  and  the  protection  of 
minors,  as  far  as  may  be,  in  all  the  countries  between  which  they 
were  concluded.  As  to  these  the  ratifications  of  twelve  powers,  the 
Netherlands,  Germany,  Austro-Hungary,  Belgium,  Denmark,  Spain, 
France,  Italy,  Luxembourg,  Portugal,  Roumania  and  Switzer- 
land, were  formally  filed  by  their  diplomatic  representatives  at 
the  Hague  on  or  before  June  12,  1902,  and  the  conventions,  by  their 
terms,  went  into  effect  on  August  12,  1902.  That  as  to  the  guard- 
ianship of  minors  was  also  ratified  by  Russia  at  the  same  time,  and 
it  was  intimated  by  Sweden  and  Norway  that  their  accession  to  all 
three  might  be  expected  in  the  near  future. 

The  main  provisions  of  the  convention  as  to  marriage  are 
these : 

1.  The  right  of  contracting  it  is  governed  by  the  law  of  the 
nation  of  which  the  parties  are  subjects,  unless  that  law  refers  the 
matter  expressly  to  some  other  law. 

2.  The  law  of  the  place  where  the  marriage  is  celebrated  may 
forbid  marriages  of  foreigners  related  or  allied  within  certain  de- 
grees, or  the  marriage  of  one  divorced  for  his  adultery,  or  of 
those  convicted  of  having  combined  in  an  attempt  to  murder  the 
husband  or  wife  of  either  of  them ;  but  no  marriage  thus  forbidden 
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shall  be  void  if  allowed  by  the  law  of  the  nation  of  which  both  par- 
ties are  subjects. 

3.  The  marriage  of  one  under  a  religious  vow  of  celibacy  in  a 
country  where  it  is  not  prohibited,  though  it  be  prohibited  by  the 
country  of  which  the  parties  are  subjects,  may  be  valid  in  the  for- 
mer ;  but  other  countries  have  the  right  to  treat  it  as  invalid. 

4.  Foreigners  seeking  marriage  must  first  prove  tliat  it  is  per- 
mitted to  them  by  the  laws  of  their  own  country. 

5.  As  to  the  form  of  marriage,  the  law  of  the  place  of  cele- 
bration controls;  provided  that  countries  requiring  a  religious  cer- 
emony are  not  bound  to  recognize  a  purely  civil  marriage  of  their 
subjects  while  abroad. 

A  previous  publication  of  the  intention  of  the  parties  to  marry, 
if  required  by  the  law  of  their  own  nation,  should  be  made;  but 
the  want  of  it  will  not  nullify  the  marriage  in  other  countries. 

6.  Marriages  between  foreigners  before  a  diplomatic  or  con- 
sular officer  of  their  own  nation  will  be  good,  if  the  law  of  the  place 
does  not  forbid  it  for  other  reasons  than  those  founded  on  a  prior 
marriage  or  religious  vows. 

7.  A  marriage,  void  as  to  form  where  it  is  celebrated,  may  be 
recognized  in  other  countries,  if  the  form  under  the  national  law 
of  the  parties  has  been  followed. 

8.  This  convention  applies  only  to  marriages  celebrated  in  and 
one  party  at  least  to  which  comes  from  one  of  the  contracting  pow- 
ers; and  no  national  law  need  be  respected  except  that  of  one  of 
those  powers. 

9.  It  applies  only  to  the  European  possessions  of  the  con- 
tracting powers. 

It  will  be  perceived  that  the  system  thus  elaborated  is  one  of 
compromises.  Those  affecting  the  church  and  religious  orders  were 
insufficient  to  satisfy  Russia,  whose  delegates  signed  the  protocol  of 
this  convention  with  an  express  reservation  as  to  these  points,  and 
made  their  views  known  on  the  floor  of  the  Conference. 

The  nationality  of  the  parties  is  treated,  in  this  and  the  other 
conventions  alike,  as  a  more  decisive  test  of  the  law  that  ought  to 
be  applied,  than  that  furnished  by  the  law  of  their  domicil.  That 
logically  follows  from  the  Roman  conception  of  the  family  as  the 
political  unit  of  society  rather  than  the  individual.  This  has  been 
inherited  by  Europe.  Italy,  as  the  immediate  child  of  Rome,  has, 
since  her  new  birth  as  a  nation,  taken  the  lead  in  pressing  the  theory 
of  nationality  as  decisive  of  status,  and  her  delegates  at  the  Hague 
Conferences  lost  no  opportunity  of  asserting  this  doctrine. 
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American  jurists  have  been  more  inclined  to  rely  on  domicil,  as 
a  safer  test.  Our  political  circumstances  have  led  us  in  this  di- 
rection. Many  an  immigrant  spends  his  life  in  this  country  with- 
out ever  formally  changing  his  native  allegiance.  All  must  spend 
five  years  here,  before  they  can  accomplish  it.  Meanwhile  they 
are  contracting  new  relations  and  acquiring  new  possessions.  Most 
of  them  belonged  to  the  poorer  and  more  ignorant  classes  in  their 
own  country,  and  knew  little  of  its  laws,  except  that  they  found 
them  oppressive.  If  they  marry  here,  the  ceremony  and  condi- 
tions would  naturally  be  such  as  may  be  dictated  by  the  laws  of 
the  State  in  which  it  is  performed.  If  they  die,  the  care  of  their 
children  can  be  most  readily  provided  for  under  the  laws  of  the 
State  where  they  belong. 

On  the  other  hand,  what  emigration  there  may  be  from  one 
European  State  to  another  is  largely  of  those  who  are  intelligent, 
enterprising  and  well-to-do.  It  never  assumes  the  proportion  of  a 
naticwial  movement.  Those  who  thus  leave  their  country  generally 
hope.to  return.  The  very  idea  of  a  voluntary  change  of  allegiance, 
as  within  the  power  of  a  subject,  is  new  to  Europe.  Each  State 
there  also  has  a  distinctive  character  and  jurisprudence,  which  has 
no  parallel  in  the  United  States,  with  their  central  governments  so 
colorless  as  regards  most  family  relations,  and  local  governments 
pursuing  in  the  main  the  same  lines  of  legislation  in  respect  to 
them,  and  inheriting  similar  social  usages  and  institutions. 

The  convention  as  to  divorces,  including  both  those  a  vinculo 
matrimonii  and  those  a  mensa  et  thoro  (siparations  de  corps), 
contains  these  provisions: 

1.  An  action  for  divorce  can  be  brought  only  when  author- 
ized both  by  the  national  law  of  the  parties  and  by  that  of  the 
place. 

2.  The  cause  of  divorce  must  be  such  as  is  allowed  under  the 
laws  of  each  of  these  countries. 

3.  Nevertheless,  if  the  law  of  the  place  permits  it,  the  national 
law  will  control. 

4.  This  national  law  will  not  avail  to  make  anything  occurring 
when  one  of  the  parties  was  of  another  nation  a  cause  of  divorce, 
when  it  was  not  such  a  cause  when  and  where  it  occurred. 

5.  Divorce  suits  may  be  brought  before  a  court  having  juris- 
diction according  to  the  national  law  of  both  parties,  or  according 
to  the  law  of  their  present  domicil.       When  jurisdiction  rests  on 
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domicil  and  they  have  different  domicils,  suit  must  be  brought  in 
that  of  the  defendant.  In  case  of  an  abandonment  or  of  a  change 
of  domicil  after  the  date  of  the  cause  of  divorce,  suit  may  also  be 
brought  in  the  courts  of  the  last  common  dcxnicil. 

Nevertheless,  resort  must  be  had  to  the  courts  of  their  own 
nation,  if  these  are  alone  competent  to  decree  the  divorce.  In 
case  of  a  marriage  such  that  the  national  courts  of  the  parties  could 
not  dissolve  it,  divorce  may  be  sought  elsewhere. 

6.  Where  divorce  is  not  allowed  in  the  courts  of  the  country 
where  the  parties  are  domiciled,  they  may  apply  to  them  for  temp- 
orary relief  from  living  together,  which  may  be  extended  as  long 
as  the  laws  of  that  country  permit,  if  confirmed  within  a  year  by 
the  courts  of  their  own  nation. 

7.  Divorces  granted  agreeably  to  this  convention  will  be  valid 
everywhere,  provided  the  defendant,  if  he  did  not  appear,  was 
regularly  notified  in  the  way  demanded  by  his  own  national  law  as 
necessary  for  upholding  ordinary  foreign  judgments.  This  ap- 
plies to  those  granted  otherwise  than  by  courts  (e.g.  by  a  royal  de- 
cree) only  if  they  are  recc^ized  as  valid  by  the  national  law  of  each 
of  the  parties. 

8.  If  the  parties  are  of  a  different  nationality,  the  laws  of  the 
country  by  which  both  were  last  governed  will  be  considered  as 
their  national  law. 

9.  This  convention  applies  only  to  divorces  sought  in  and 
one  party  at  least  to  which  comes  from  one  of  the  contracting 
powers ;  and  no  national  law  need  be  respected  except  that  of  <5ne 
of  one  of  those  powers. 

10.  It  applies  only  to  the  European  possessions  of  the  con- 
tracting powers. 

The  American  Bar  Association,  some  years  ago,  urged  upon  the 
States  for  adoption  a  statute  giving  jurisdiction  of  divorce  suits  only 
in  case  one  or  both  of  the  parties  had  a  domicil  within  the  State. 
It  was  enacted  by  one  or  two,  only;  most  of  them  preferring  to 
require  nothing  more  than  a  residence  for  a  stated  period.  Such  a 
residence  in  a  place  does  not  neccessarily  indicate  that  it  had  become 
the  man's  home.  Hence  a  wide  door  is  opened  for  fraud.  A  citizen 
of  one  State  may  take  up  his  headquarters  for  six  months  or  a 
year  at  a  hotel  in  another,  and  then,  perhaps,  on  publication  in 
some  local  newspaper  of  the  fact  that  he  has  instituted  an  action  of 
divorce,  or  on  proof  that  a  copy  of  the  process  has  been  mailed  to 
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his  wife,  can,  if  she  does  not  appear  to  defend,  speedily  secure  a 
divorce,  which  will  be  valid  there,  but  very  possibly  valid  nowhere 
else. 

This  has  given  rise  to  many  scandals  in  the  administration  of 
American  justice.*  For  us,  however,  to  adopt  the  plan  which  has 
now  received  the  adhesion  of  most  of  Europe,  would  be  hardly  less 
objectionable.  It  would  let  the  foreigner  who  has  lived  for  years 
in  the  United  States  institute  a  suit  for  divorce  in  the  courts  of  his 
own  country,  three  or  four  thousand  miles  away,  against  which,  on 
account  of  expense  and  distance  alone,  it  would,  in  most  cases,  be 
next  to  impossible  to  make  defence. 

Some  provision  as  to  divorces  granted  otherwise  than  by  de- 
cree of  court,  or  as  the  Conference  phrased  it  pronounced  par  une 
jurisdiction  adnUnistraHve,  was  a  practical  necessity.  Marriage 
is  a  status.  Until  1858,  in  England,  it  was  the  doctrine  that  such 
an  alteration  of  this  relation  as  a  divorce  creates  could  only  come 
from  direct  legislation.  To  change  a  man's  legal  status  was  to 
chanee  the  law  defining  that  status.  Divorces  a  vinculo  matrimonu 
were  therefore  granted  only  in  special  cases,  and  by  Act  of  Parlia- 
ment. That  legislative  divorces  are  valid,  in  the  absence  of  consti- 
tutional prohibitions,  has  always  been  the  American  doctrine. t  The 
provision  made  in  this  respect  in  the  convention  of  1902  is  in  the 
nature  of  a  restriction  of  this  view.  Non-judicial  divorces  need 
not  be  recognized,  unless  they  are  good  by  the  national  law  to 
which  each  of  the  parties  is  subject.  Thus  limited,  it  is  a  decided 
step  in  advance,  and  safeguards  the  constitution  of  the  family  better 
than  private  international  law  has  ever  done  before. 

The  convention  as  to  the  g^rdianship  of  minors  has  these 
provisions : 

1.  The  guardianship  of  a  minor  is  regulated  by  his  national 
law. 

2.  If  under  that  law  guardians  are  not  appointed  for  non-res- 
ident minors,  proper  proceedings  may  be  taken  by  the  diplomatic 
or  consular  officers  of  the  nation  to  which  such  a  minor  belongs,  in 
the  country  of  his  residence. 

*See  Briggs  v.  Briggs,  Law  Reports,  5  Probate  and  Divorce  163  in 
which  a  Kansas  divorce  was  held  no  defence  to  a  charge  of  bigamy  pred- 
icated on  a  subsequent  marriage.    Cf.  Yale  Law  Journal,  XII,  385. 

tMaynard  v.  Hill,  125  U.  S.  Reports,  190. 
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3.  As  to  a  non-resident  minor,  for  vfhom  no  guardianship  has 
been  constituted  agreeably  to  articles  i  or  2,  one  can  be  established 
and  conducted  according  to  the  laws  of  the  country  of  his  residence. 

4.  Such  a  guardianship  will  give  way  to  one  subsequently  ap- 
pointed under  articles  i  or  2 ;  and  prompt  notice  of  any  such  appoint- 
ment shall  be  given  to  the  government  of  the  country  where  the 
minor  resides. 

5.  Every  guardianship  begins  and  ends  at  the  times  and  for 
the  causes  fixed  by  the  national  law  of  the  minor. 

6.  A  guardianship  extends  to  the  person  of  the  minor  and  all 
his  property,  wherever  it  may  be,  except  immovable  property  sub- 
ject to  a  special  local  law. 

7.  In  any  case  of  emergency,  the  person  and  property  of  a 
foreign  minor  may  be  protected  by  local  authorities. 

8.  A  power  finding  a  foreign  minor  within  its  territory,  for 
whom  a  guardian  ought  to  be  appointed,  will  give  prompt  notice 
to  the  nation  of  which  he  is  a  subject ;  which  will  in  turn  give  prompt 
notice  if  a  guardian  has  been  or  will  be  appointed. 

9.  This  convention  applies  only  to  minors  belonging  to  or 
habitually  residing  in  one  of  the  contracting  powers,  and  who  are  in 
its  European  possessions. 

Here  again  it  is  the  national  law  to  which  the  family,  through  its 
head,  has  been  subject,  which  on  the  removal  of  the  head  regelates 
the  succession  to  his  authority,  and  regulates  it  everywhere. 

A  great  practical  advantage  is  thus  secured  in  the  management 
of  a  minor's  property.  It  is  confided  to  a  single  official,  responsible 
to  a  single  tribunal.  A  guardian  appointed  in  Moscow  can  collect  a 
debt  owing  to  the  minor  in  Naples,  and  account  for  it  only  in  ac- 
cordance with  the  rules  of  Russian  jurisprudence. 

American  legislation  has  been  of  late  years  moving  in  the  same 
direction,  and  it  is  quite  within  the  bounds  of  possibility  that  this 
distinctive  feature  of  the  Hague  convention  may  yet  be  adopted  gen- 
erally throughout  our  States. 

I  have  used  the  terms  "official"  and  "appointed,**  because  these 
best  represent  the  nature  of  guardianship  to  an  American.  They 
includej  of  course,  those  whom  the  general  law  may  name,  or 
authorize  a  family  council  to  select. 

These  three  conventions  have  been  described  in  the  title  of  this  ar- 
ticle as  a  new  code  of  international  family  law.  It  is,  of  course, 
not  a  full  one.     It  assumes  to  touch  only  a  few  points.     But  these 
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are  each  of  the  first  importance.  There  will  henceforth  be  few 
questions  made  in  European  courts  as  to  whether  an  alleged  marriage 
was  a  true  marriage,  or  an  alleged  divorce  an  effectual  divorce.  The 
fundamental  conditions  to  which  the  parties  were  obliged  to  con- 
form have  been  settled,  and  are  so  plainly  stated  that  the  proper  rule 
can  be  easily  applied. 

It  would,  of  course,  have  been  idle  to  attempt  to  make  the  law  of 
each  of  the  powers  the  same,  in  matters  like  these.  Religion,  custom, 
social  prejudices,  all  stood  in  the  way.  It  was  practicable  to  say 
which,  in  a  particular  case,  of  several  different  laws  should  govern ; 
and  that  has  been  well  done.  This  required  considerable  concessions 
on  the  part  of  several  of  the  powers.  France,  especially,  waived  a 
good  deal  that  she  had  long  cherished,  as  to  the  necessary  prerequi- 
sites for  a  marriage  of  her  citizens  abroad.  Some  of  the  nations 
represented  had,  on  their  own  initiative,  modified  their  laws  between 
the  first  and  the  latest  of  the  Hague  Conferences,  upcMi  subjects  other- 
wise likely  to  present  obstacles  to  any  agreement.  Hungary  was 
one  of  these,  having  made  important  changes  in  her  marriage  laws.* 

The  avant'projet  of  each  convention  was  matured  by  a  small 
commission,  headed  by  some  publicist  of  distinction,  and  to  whom 
suggestions  were  freely  made  by  the  other  members  of  the  Confer- 
ence. The  President  of  each  of  the  Conferences,  Professor  Asser 
of  Amsterdam,  did  much  towards  steering  both  them  and  the  sev- 
eral commissions  in  a  safe  course.  Austria,  for  instance,  objected 
strenuously  to  allowing,  under  any  circumstances,  marriages  in 
violation  of  a  religious  vow,  or  between  Christians  and  non-Chris- 
tians. It  was  Professor  Asser  who  proposed  the  compromise 
adopted.  True,  he  said,  Austrian  law  provides  no  functionary  who 
can  marry  a  Christian  to  a  Jew.  She  may  forbid  such  alliances,  if 
she  thinks  proper,  between  her  own  subjects,  but  she  ought  not  to  in- 
sist that  foreigners  of  these  descriptions  should  not  intermarry 
upon  her  soil  in  the  legation  or  consular  offices  of  their  own  govern- 
ment. This  does  not  demand  her  co-operation,  nor  depend  upon  her 
sovereignty,  t 

This  brief  review  of  the  new  code  shows  that  it  is  not  one  to 
all  the  principles  of  which  the  adherence  of  this  country  can  be  ex- 
pected.    It  is  of  a  nature  adapted  to  States  not  far  distant  from 

*Actes  de  la  Troisibme  "Cottfirence  de  la  Haye  pour  le  Droit  Inter- 
national Priv^,  168. 

\Act€S  de  la  Troisihne  Confirence  de  la  Haye  pour  le  Droit  Inter- 
national Prive,   171 
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each  other,  and  deriving  their  notions  of  private  and  personal  rights 
mainly  from  those  of  the  Roman  law.  The  United  States,  as  a 
nation,  can  hardly  under  any  future  conditions  so  far  change  their 
traditions  as  to  extend  the  treaty  power  to  a  concert  of  legislation,  on 
matters  of  such  a  character,  with  nations  on  other  continents.  The 
States,  acting  individually,  could  not  become  parties  to  such  a  con- 
cert, for  it  is  expressly  forbidden  by  the  Constitution  of  the  United 
States.  They  can,  with  the  consent  of  Congress,  agpree  among  them- 
selves to  establish  similar  conventions,  and  they  can,  without  that 
consent,  change,  each  for  itself,  their  laws  so  as  to  bring  them  into 
closer  accord  on  these  subjects,  or  any  other.  They  have  been  doix^ 
this  for  the  last  dozen  years  through  the  annual  Conference  of  Com- 
missioners on  Uniform  State  Legislation,  in  which  most  of  the 
States  and  Territories  are  now  represented.  But  it  is  as  easy  to 
repeal  as  to  enact.  There  is,  therefore,  no  assurance  of  stability 
to  the  beginnings  of  uniform  legislation  which  have  been  made  at  the 
instance  of  these  Conferences  or  of  the  American  Bar  Association. 
In  this  the  powers  of  Europe  occupy  a  position  much  more  favorable 
to  permanence  of  policy.  The  three  conventions  of  1902  must  re- 
main in  force  until  1907,  and  will  then  be  tacitly  renewed,  unless  ex- 
plicitly denounced. 

In  the  case  of  several  of  the  powers,  the  conventions  were  ratified 
not  only  by  the  administrative  authorities  but  by  the  legislative,  thus 
gaining  an  additional  assurance  of  stability. 

This,  however,  is  best  guaranteed  by  the  intrinsic  character  of  the 
conventions,  themselves.  They  have  not  attempted  too  much.  They 
have  not  aimed  at  establishing  uniform  laws,  but  uniform  rules  for 
applying  family  law.  Its  design  is  simply  to  prevent  a  conflict  be- 
tween the  laws  of  one  country  and  those  of  others  on  the  same  sub- 
ject, by  determining  in  advance,  by  means  of  general  r^^lations, 
which  shall  govern.  Each  may  think  its  own  laws  the  best,  and 
yet  each  may,  without  any  inconsistency,  agpree  to  let  foreigners,  in 
certain  cases,  be  subject  to  foreign  rules  with  which  they  may  be  ex- 
pected to  be  more  familiar. 

Simeon  E,  Baldwin. 
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The  season  for  harvesting  degrees  has  arrived  and  the  crop 
this  year  is  said  to  be  large,  but  the  quality  not  good.  The  quan- 
tity of  low  grades  is  abundant  and  the  prices  are  low,  some  having 
been  offered  at  $10.00  for  LL.D.;  but  sales  are  private  and  the 
number  cannot  be  found  in  weekly  reports.  Individual  sales,  how- 
ever, of  interest  are  published  in  the  columns  of  the  daily  press,  and 
one  will  suffice  for  a  sample. 

The  seller  is  reported  to  be  a  "College  of  Law"  at  Nashville, 
Tennessee,  teaching  by  mail  and  claiming  a  thousand  students. 
The  buyer  is  reported  to  be  a  government  official,  and  the  manner 
of  the  sale  is  as  follows : 

The  "Dean"  of  the  Collie  writes  to  the  official  that  on  due  ex- 
amination he  has  been  found  to  be  of  undoubted  ability  and  int^^ty 
and  worthy  to  receive  the  degree  of  LL.D. ;  that  it  will  be  conferred 
upon  him  at  the  next  meeting  of  the  Trustees  upon  the  presentation 
of  a  proper  application  and  data,  concluding  with  the  following: 

"Please  fill  out  the  enclosed  blank  application  and  return  it  to 
this  office  for  filing  with  the  papers  for  the  purpose  of  keeping  the 
records  of  the  Collie  for  future  reference.  Enclose  the  incidental 
fee  of  $10.00  by  return  mail  to  cover  expense  of  diploma.  Personal 
attendance  not  required." 

Later  the  official  is  said  to  have  received  by  express  an  imitation 
parchment,  elegantly  printed,  ribboned  and  sealed,  with  the  signa- 
ture of  the  "Dean"  of  the  College  and  the  President  and  Secretary 
of  the  corporation.  The  recipient  was  thus  duly  doctored  in  the  law. 
More  than  a  score  of  such  diplomas  are  supposed  to  have  been 
issued  by  this  one  corporation  during  the  past  month.  If  the  re- 
cipients could  all  assemble  in  the  City  of  Nashville  at  this  institu- 
tion of  learning,  whose  degrees  they  now  wear,  they  would  find  that, 
although  it  is  extensively  advertised,  even  to  a  greater  extent  than 
any  other  College  of  Law  in  America,  its  entire  campus,  lecture- 
halls  and  library  consist  of  a  back  office-room  on  the  fourth  floor 
of  an  obscure  building,  occupied  by  the  enterprising  "Dean,"  who 
constitutes  the  entire  visible  Board  of  Trustees  and  Faculty  of 
this  "College  of  Law." 
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Upon  further  search,  if  they  were  willing  to  appear  as  victims, 
they  would  learn  that  this  College  had  for  five  years  been  leading 
a  precarious  and  peripatetic  existence  in  various  cities  of  the 
country  under  different  names  and  in  remote  places,  but  always 
supported  by  the  same  strenuous  personality  who  has  firm  belief 
in  the  faith  of  Phineas  T.  Bamum,  that  "the  American  people 
like  to  be  humbugged  and  I  will  supply  their  wants." 

Further  investigation,  however,  would  disclose  the  fact  that 
these  degrees,  evidenced  by  these  diplomas,  sent  out  by  this  in- 
dustrious individual,  are  legal  degrees  conferred  by  an  Institution 
of  Learning,  duly  organized  in  accordance  with  the  laws  of  the 
State  and  having  all  the  elements  of  a  valid  corporation  except 
probably  bona  fides. 

And  this  brings  us  to  the  consideration  of  the  condition  of  the 
law  in  Tennessee,  and  doubtless  in  many  other  States,  with  re- 
gard to  degrees  granted  by  Institutions  of  Learning.  The  Con- 
stitution of  the  State  of  Tennessee  contains  the  following  declara- 
tion: "Knowledge,  learning  and  virtue,  being  essential  to  the 
preservation  of  republican  institutions,  and  the  diffusion  of  the 
opportunities  and  advantages  of  education  throughout  the  differ- 
ent portions  of  the  state,  being  highly  conducive  to  the  promotion 
of  this  end,  it  shall  be  the  duty  of  the  general  assembly  in  all  future 
periods  of  this  government,  to  cherish  literature  and  science."  In 
the  spirit  of  this  declaration,  of  course,  all  legislation  is  to  be 
construed,  for  this  has  been  a  constitutional  provision  for  more 
than  half  a  century. 

The  general  corporation  law  of  the  State,  enacted  in  1875,  P"^ 
vides  that  any  five  or  more  persons  of  full  age  may  form  a  cor- 
poration for  the  purpose  of  education  by  copying  the  form  of 
charter  adapted  to  that  purpose,  appending  a  formal  application 
for  a  charter  and  signing  their  names  and  acknowledging  the 
same  before  the  Clerk  of  the  County  Court  and  causing  the 
same  to  be  registered  in  the  register's  office  of  the  County  where 
the  principal  office  of  the  Company  is  situated  and  in  the  office  of 
the  Secretary  of  State,  which  registration  "completes  the  formation 
of  the  Company  as  a  body  politic" ;  and  thereafter  the  same  cannot 
be  collaterally  questioned. 

The  general  powers  of  such  corporations  are  such  as  pertain 
to  corporations  under  general  laws.  The  corporation  may  be 
chartered  and  organized  either  as  a  private  corporation  or  a  cor- 
poration  for  the  general  welfare  and  not  for  profit.     If  of  the 
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former  class,  the  law  declares  that  the  business  of  said  company 
shall  be  "to  teach  any  useful  profession,  trade  or  art  and  to  give 
instruction  in  any  branch  of  learning  practical  or  theoretical." 
Such  a  corporation  is  governed  and  controlled  by  the  general  law 
of  private  corporations,  and  under  the  common  rules  of  construc- 
tion such  corporations  might  do  any  acts  promotive  of  the  cor- 
porate purpose  and  not  inconsistent  with  the  general  laws  or  the 
public  policy  of  the  State. 

There  being  no  law  in  the  State  prescribing  or  limiting  the 
the  power  of  conferring  degrees  or  issuing  diplomas  therefor,  and 
there  being  no  doubt  as  to  the  profit  of  such  transactions,  as  herein 
above  described,  it  surely  docs  not  require  any  stretching  of  power 
under  modem  usage  for  an  educational  corporation  to  sell  for 
prc^t  its  degrees.  Certain  it  is  that  sales  are  thus  made  under  the 
color  of  legal  authority,  and  the  high  officers  of  the  State  have  not 
seen  fit  to  challenge  this  power  so  generally  exercised. 

And  where  the  State  says  "You  may  organize  and  operate  for 
profit  educational  corporations,"  it  would  not  be  an  easy  matter 
to  forfeit  charters  granted  for  that  purpose  because  the  powers 
are  being  used  for  that  purpose  in  accordance  with  the  laws  of 
trade. 

Educational  corporations  for  general  welfare  are  provided 
by  general  law  for  any  association  of  individuals  (five  or  more), 
-who  desire  to  be  incorporated  for  the  general  welfare  of  society 
and  not  for  individual  profit.  They  obtain  their  charter  the 
same  way,  however,  as  corporations  for  profit.  Such  a  corporation 
is  expressly  invested,  "with  power  to  confer  degrees."  Dividends 
of  profit  are  forbidden  among  members,  but  there  is  no  express 
statute  forbidding  any  one  person  to  appropriate  and  use  the  name 
and  powers  of  the  corporation  for  gain.  Our  State  records  show 
hundreds  of  charters  issued  every  year,  which  are  not  known 
thereafter  as  active  organizations  in  the  Counties  where  they 
have  their  dficial  residence.  Indeed  corporations  of  both  kinds  are 
often  organized  by  mere  dummies — irresponsible  persons  who  will 
transfer  or  surrender  their  chartered  rights  for  small  sums.  It  is 
a  comparatively  easy  matter  therefore  for  a  shrewd  dealer  to  get 
control  of  the  hull  of  the  corporation  and  use  it  for  his  own  private 
purposes. 

In  short,  corporate  powers  granted  in  modem  times  in  our 
American  States,  merely  for  the  asking,  and  for  almost  every  im- 
aginable purpose,  are  being  prostituted  and   abused   in   matters 
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of  education  as  well  as  of  trade  and  commerce;  and  tmtil  some 
officer  is  charged  with  the  special  duty  of  inquiring  into  these  cor- 
porations, or  some  person  sufficiently  interested  in  a  pecuniary 
way,  or  some  one  with  the  public  interest  at  heart,  moves  for  their 
suppression,  they  will  continue  to  practice  their  fraud  upon  the 
credulous  public  with  impunity. 

The  temptation  for  the  exercise  of  these  powers  and  func- 
tions by  Colleges  of  Law  has  been  greatly  increased  by  the  stat- 
utory provisions  of  s<Mne  of  the  States,  authorizing  schools  of  law 
to  grant  licenses  to  practice  law  in  the  courts  of  the  State;  and 
thus  not  only  degrees  but  licenses  to  practice  law  have  been  offered 
and  sold  in  some  States. 

The  State  Bar  Association  in  Tennessee,  after  several  years 
of  faithful  and  praiseworthy  effort,  has  at  last  succeeded  in  per- 
suading the  Legislature  to  enact  a  law  committing  the  whole  sub- 
ject of  admission  to  the  Bar  to  the  Supreme  Court  and  a  Board 
of  Examiners  to  be  appointed  by  the  same.  In  this  way  this  source 
of  revenue  to  the  "fake"  institutions  is  cut  off  in  this  State.  But 
the  revenue  from  the  sale  of  degrees  will  doubtless  continue  so 
long  as  the  degreeless  public  can  be  humbugged  by  these  plausible 
pretenders,  or  until  some  statute  is  passed  establishing  a  standard 
for  these  degrees  and  vesting  some  academy,  university  or  other 
educational  body  with  power  of  supervision  over  this  much  abused 
privilege. 

Henry  H.  IngersoU. 
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COMMENT. 

CONSTITUTIONALITY  OF  LAWS  REGULATING  HOURS  OF  EMPLOYMENT. 

The  constant  exercise,  in  an  ever-varying  sphere,  of  the  State's 
police  power,  by  its  law-making  body  for  uses  of  public  interest  and 
public  welfare  has  been  mark^  during  the  generation  just  passed. 
And  in  no  branch  of  this  important  and  present-day  subject  has 
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this  scM:alled  assumption  of  paternalism  been,  perhaps,  so  wide- 
spread as  in  the  enactment  of  laws  to  better  the  condition  of  the 
employed  by  regelating  their  mode  of  labor  in  many  ways.  How- 
ever humanitarian  may  have  been  the  legislative  motives  in  this 
respect,  it  is  certain  that  the  courts  have  been  vastly  divided  in 
their  reception  of  these  enactments.  The  difference  of  opinion 
between  the  authorities  has  been  especially  wide  when  the  con- 
stitutionality of  laws  intended  to  shorten  the  hours  of  work  for 
those  engaged  in  unhealthy  and  hazardous  occupations,  has  been 
at  stake.  Nor  does  the  present  trend  of  judicial  decision  bear 
toward  reconciliation  on  this  point,  which,  because  of  the  present 
rivalry  between  capital  and  labor,  is  of  great  interest  and  impor- 
tance. 

In  view  of  the  added  safeguard  thrown  around  the  liberty  of 
contract  by  Article  I  of  the  14th  Amendment  to  the  Federal  Con- 
stitution, many  courts  have  held  such  statutes  to  be  unconsti- 
tutional, because  "abridging  the  privileges  and  immunities  of 
American  citizens"  and  authorizing  "the  taking  of  property  without 
due  process  of  law."  The  Supreme  Court  of  Illinois,  in  a  case 
decided  in  1895,  h^^^  ^^^^  ^  statute  prohibiting  the  employment  ot 
females  for  more  than  eight  hours  a  day  was  unconstitutional, 
both  as  special  legislation  and  as  violating  the  right  to  contract 
for  labor.  It  was  then  said  that  "when  an  owner  is  deprived  of 
one  of  the  attributes  of  property,  like  the  right  to  make  contracts, 
he  is  deprived  of  his  property  within  the  meaning  of  the  Consti- 
tution." Ritchie  v.  People,  150  111.  98.  Closely  following  this  de- 
cision, in  the  same  State,  a  provision  in  a  contract  between  a  city 
and  a  contractor  on  public  work  that  laborers  should  not  be  em- 
ployed for  more  than  eight  hours  a  day,  was  held  to  be  invalid. 
Fiske  V,  People,  188  111.  205.  Also  Treat  v.  People,  195  111.  196; 
McChesney  v.  People,  200  111.  146;  and  more  recently  Glover  v. 
People,  66  N.  E.  Rep".  820.  And  in  Colorado,  Chief  Justice  Camp- 
bell, in  a  most  lucid  opinion,  declared  that  an  act  r^^lating  the 
hours  of  employment  in  mines  and  smelters  was  vend  as  an  un- 
warrantable exercise  of  the  State's  police  power.  He  quoted  with 
approval  a  dictum  of  Judge  Christiancy  in  People  v.  Jackson  Cr 
M.  Plank  Road  Co.,  9  Mich.  285 :  "Powers  which  can  only  be  jus- 
tified on  this  specific  ground  (that  of  police  regulation)  and  which 
otherwise  would  have  been  prohibited  by  the  constitution  can 
be  such  only'  as  are  so  clearly  necessary  to  the  safety,  comfort  and 
well-being  of  society  or  so  imperatively  required  by  the  public 
necessity  as  to  lead  to  the  rational  conclusion  that  the  framers 
of  the  constitution  could  not,  as  men  of  ordinary  prudence  and 
foresight,  have  intended  to  prohibit  their  exercise."  In  re  Mor- 
gan, 58  Pac.  1071 ;  also  In  re  Eight  Hour  Law,  21  Col.  29.  A 
statute  which  provided  that  for  all  classes  of  laborers  except  those 
employed  in  farm  and  domestic  work,  a  working  day  should  not 
exceed  eight  hours,  was  also  held  to  be  tmconstitutional.  Low 
V.  Rees  Printing  Co.,  41  Neb.  127.    The  courts  of  Ohio  and  Call- 
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fomia  have  also  approved  these  decisions.  In  the  former  State,  an 
act  limiting  the  number  of  hours  on  public  work  to  eight  hours  per 
diem  was  held  invalid ;  in  the  latter,  a  city  ordinance  to  the  same 
effect  was  disapproved.  Ex  parte  Kuback,  85  Cal.  274;  Cleve- 
land V,  Clements  Bros.  Const.  Co,,  65  N.  E.  885.  Both  of  these 
decisions  were  based  on  the  violation  of  the  provisions  of  the  14th 
amendment. 

The  New  York  Court  of  Appeals,  in  the  case  of  People  v. 
Orange  County  Road  Const.  Co.,  (decided  on  April  ist,  1903,  and 
not  yet  officially  reported),  have  also  taken  the  same  stand.  In 
that  case,  contractors  working  under  a  contract  with  the  County 
were  indicted  for  the  violation  of  an  eight  hour  statute.  This 
law  was  held  to  be  unconstitutional,-  by  the  court  of  last  resort, 
as  a  police  regulation  which  had  no  relation  to  the  public  morals, 
the  public  health  or  the  public  safety,  on  any  of  which  grounds  it' 
might  have  been  sustained.  The  court  was  of  the  opinion  that  the 
State  should  not  attempt  to  draw  a  line  between  itself  and  other 
employers.  When  the  public  work  is  done  by  the  State  itself,  it 
may  prescribe  the  manner  of  its  prosecution,  but  when  it  is  sub-let 
to  contractors,  the  government  of  their  employees  should  be  left 
to  them,  in  the  absence  of  contract  stipulations.  This  would 
seem  to  bear  out  the  case  of  United  States  v.  Martin,  94  U.  S.  400. 
where,  under  an  act  of  Congress,  it  was  decided  that  the  United 
States  might  regulate  the  hours  of  its  servants,  as  the  statute  was 
merely  declaratory  between  principal  and  agent. 

On  the  other  hand,  an  array  of  authorities  not  less  worthy  ot 
consideration  has  affirmed  the  constitutionality  of  such  legislative 
acts.  The  Supreme  Court  of  Utah  has  twice  upheld  a  statute 
regulating  the  hours  of  employment  in  mines  and  smelters,  sim- 
ilar to  that  criticized  by  In  re  Morgan,  supra.  State  v.  Holden, 
14  Utah  71 ;  Short  v.  Mining  Co.,  57  Pac.  Rep.  720.  On  appeal, 
the  first  of  these  cases  neached  the  Supreme  Court  of  the  United 
States,  where  a  divided  bench  confirmed  the  State  decision.  On 
delivering  the  majority  opinion,  Mr.  Justice  Brown  said:  "The 
right  to  contract  is  itself  subject  to  certain  limitations  which  the 
State  may  impose  in  the  exercise  of  its  police  powers  *  ♦  * 
Where  the  public  health  demands  that  one  party  to  the  contract 
shall  be  protected  against  himself,  the  State  still  retains  an  interest 
in  his  welfare,  however  reckless  he  may  be."  Holden  v.  Hardy, 
169  U.  S.  366.  While  the  Supreme  Court  did  not  criticize  the 
State  authorities  which  denied  the  validity  of  time  laws  of  this 
character,  its  dicta  may  be  relied  upon,  perhaps,  to  show  that  the 
highest  court  of  the  land  regards  these  acts  as  valid  exercises  of  the 
police  power.  It  may  be  worthy  of  note  that  Mr.  Justice  Peckham, 
whose  contributions  to  the  "Doctrine  of  Constitutional  Protection 
of  Liberty  of  Contract"  have  been  extensive,  dissented  from  the 
majority  of  the  court  But,  undoubtedly,  the  Utah  statute  here 
involved  could  be  supported  on  another  ground,  for  the  constitution 
of  that  State  especially  gave  the  legislature  power  to  pass  acts 
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for  the  r^^lation  of  those  employed  in  mines  and  smelters. 
Cofi^.  Utah.,  Art.  i6,  Sec.  6.  In  the  absence  of  constitutional  pro- 
vision, the  Supreme  Court  of  Kansas  affirmed  the  validity  of  a 
general  eight  hour  law  limiting  the  time  of  State  municipal  and 
coimty  employees.  In  re  Dalton,  6i  Kan.  257.  And  a  city  ordi- 
nance forbidding  public  contractors  to  accept  more  than  eight 
hours  of  daily  labor  has  been  supported.  People  v.  Beck,  30  N. 
Y.  Supp.  473.  All  of  these  laws  and  ordinances  have  been  con- 
sidered justifiable  under  the  vague  police  power  of  the  State. 

But  while  eight  hour  laws  have  met  with  a  varied  reception 
in  the  different  courts,  ten  hour  laws,  perhaps  because  they  are 
more  reasonable  limitations,  and  perhaps  because  they  have  usually 
been  applied  to  employment  in  which  the  public  has  a  well-ascer- 
tained interest,  have  been  adjudged  constitutional.  Thus  a  ten  hour 
law  regulating  the  time  of  railroad  employees  has  been  supported. 
People  V.  Phyfe,  136  N.  Y.,  354.  So,  the  validity  of  a  similar 
act  applied  to  employees  of  tekeries  has  been  affirmed.  Peo- 
pie  V.  Lochner,  73  App.  Div.  (N.  Y.)  121.  Perhaps  the  latest 
contribution  to  judicial  literature  on  this  point  is  the  majority 
opinion  of  the  justices  of  the  Supreme  Court  of  Rhode  Island  up- 
holding a  statute  limiting  the  hours  of  employees  on  trolley  rail- 
ways. In  re  Ten  Hour  Law  for  Street  Railway  Corporations,  54 
Atl.  Rep.  602. 

Though  our  courts  have  been  loath  to  define  the  police  power 
which  can  over-ride  private  interests  at  legislative  will,  with  any 
approach  to  clearness,  it  is  patent  from  all  authorities,  that  police 
regulations  can  only  be  valid  on  one  of  the  three  well-known  grounds 
of  public  health,  public  safety  or  public  morals.  And  all  the 
decisions  agree  that  laws  which  seek  to  regulate  hours  of  employ- 
ment are  interferences  with  contractual  liberty,  which  can  only  be 
supported  because  public  interests  demand  their  passage.  So  an 
apparently  unreconcilible  conflict  resolves  itself  into  the  question  of 
fact :  Is  the  employment  sought  to  be  regulated  such  an  one  that 
its  exercise  affects  the  public  at  large  to  a  degree  where  the  in- 
terference may  be  justified  under  the  police  power? 


THE  UNION  LABEL  ON  CITY  PRINTINa 

An  interesting  case  affecting  the  power  of  labor  unions  was 
recently  handed  down  by  the  Supreme  Court  of  Tennessee.  The 
Court  held  that  an  ordinance  of  a  municipal  corporation  requir- 
ing all  public  printing  to  bear  the  tmion  label  was  in  violation 
of  the  National  Constitution  and  of  the  constitution  of  the  State 
of  Tennessee,  as  well  as  against  public  policy. 

The  case  referred  to  is  that  of  Marshall  &  Bruce  Co.  v.  City 
of  Nashville,  71  S.  W.  815.  The  charter  of  the  city  of  Nashville 
requires  that  goods  furnished  the  city  shall  be  supplied  by  the 
lowest  responsible  bidder.    Tlie  city  authorities  accepted  a  petttion 
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from  a  local  typ<^aphical  union  and  passed  an  ordinance  that 
"ail  city  printing  shall  bear  the  union  label."  The  authorities 
thereafter  advertised  for  bidders  on  a  certain  job  of  printing, 
specifying  therein  the  use  of  the  union  label.  The  complainant 
was  the  lowest  bidder.  It  appeared,  however,  that  his  specifi- 
cations omitted  all  mention  of  the  union  label  imprint.  The  city 
notified  him,  after  he  had  manufactured  all  the  items  specified 
and  made  delivery  of  part,  that  it  would  refuse  to  receive  the 
printed  material  because  of  the  absence  of  the  union  label;  and 
the  work  was  re-let  to  a  union  printer.  Thereupon  the  com- 
plainant brought  a  bill  for  recovery  of  contract  price  of  sta- 
tionery furnished  and  printed.  The  chancellor  held  the  ordinance 
null  and  void  because  in  conflict  with  the  city  charter  requiring 
goods  to  be  supplied  by  the  lowest  bidder.  The  city  appealed  on 
the  questions,  (i)  whether  the  city  had  power  to  pass  the  ordi- 
nance, and  (2)  whether,  if  the  ordinance  was  void,  the  com- 
plainant by  responding  to  the  advertisement  specifying  the  union 
label  was  not  eslopp^  from  recovery  because  of  his  non-com- 
pliance with  its  requirements. 

The  Court  unanimously  held  the  ordinance  void,  citing  par- 
ticularly among  other  decisions  in  support  of  its  position,  Holden 
V.  City  of  Alton,  179  111.  318;  City  of  Atlanta  v.  Stein,  36  S.  E.  932; 
and  Adams  v.  Brenan,  42  L.  R.  A.  718.  In  the  latter  case  it  was 
said,  "Even  if  the  provision  had  been  inserted  pursuant  to  an 
act  of  the  legislature  it  would  be  void;  *  *  *  it  would  be 
an  infringement  upon  the  constitutional  right  of  a  citizen,  and 
tended  to  create  a  monopoly,  and  restrict  competition  in  bidding 
for  work.  The  contract  was  in  effect  an  expenditure  of  public 
money  for  the  benefit  of  a  private  organization  or  labor  union." 

In  Fiske  v.  People,  58  N.  E.  985,  also  cited,  passing  upon  an 
ordinance  in  Chicago  requiring  bidders  upon  public  work  to  use 
only  union  labor,  such  ordinance  was  declared  to  be  void  as  dis- 
criminating between  different  classes  of  citizens,  and  as  restricting 
competition  and  increasing  the  cost  of  public  work.  In  Adams 
V.  Brenan,  supra,  it  was  said:  "There  is  no  more  reason  or  jus- 
tification for  such  a  contract  as  this  than  there  would  be  for  a 
provision  that  no  one  should  be  employed  except  members  of  some 
particular  party  or  church." 

In  Holden  v.  City  of  Alton,  supra,  the  leading  union  label  case, 
it  was  said :  "The  council  cast  upon  the  tax  payers  an  increased 
burden  *  *  *  solely  because  it  had  entered  into  a  combina- 
tion with  a  certain  class  of  persons  doing  printing  to  restrict  the 
privilege  of  bidding  to  such  class,  instead  of  leaving  it  open  to 
all  citizens,  upon  like  conditions.  Such  a  combination  or  agree- 
ment is  in  violation  of  common  right,  tends  to  create  a  monopoly, 
and  cannot  be  tolerated." 

The  court  made  short  work  of  the  suggestion  that  the  non- 
union citizen  is  not  deprived  of  the  right  to  contract  to  perform 
the  city's  work,  because  he  may  join  the  union.      "So  any  man 
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could  become  a  Democrat,  a  Presbyterian  or  Catholic  *  ♦  but 
he  is  not  compelled  to  do  this." 

The  majority  of  the  court  held  that  the  bidder  by  making 
no  stipulation  in  his  bid  was  authorized  to  ignore  the  provisions 
of  the  advertisement,  as  to  the  tmion  label,  and  refuse  to  comply 
therewith  in  furnishing  the  goods ;  also,  that  it  would  be  presumed 
that  he  knew  the  provision  invalid;  that  no  restriction  in  bidding 
resulted  therefrom;  and  that  a  contract  awarded  to  the  lowest 
bidder  was  binding  on  the  city.  It  would  seem,  however,  that 
the  dissenting  judges  stand  on  better  legal  and  Ic^cal  ground 
The  minority  would  have  declared  the  contract  made  under  the 
rule  requiring  the  union  label  wholly  void.  Memphis  v.  Gas  Co., 
9  Heisk.  532.  They  say,  'The  provision  of  the  charter  relating  to 
the  letting  of  contracts  is  mandatory  and  controlling,  and  the  bid- 
ding, not  having  in  our  opinion  been  open  to  free  and  unrestricted 
competition,  was  illegal  and  gave  no  right  and  imposed  no  lia- 
bility, even  though  fully  performed  by  either  party.  5'afi  Francisco 
V.  Broderick,  57  Pac  867  *  *  *  The  requirements  in- 
serted in  the  advertisement  for  sealed  bids,  containing  provision 
that  the  work  should  bear  the  union  label,  was  calculated  to  deter 
free  and  competitive  bidding.  (  See  20  Am.  and  Eng.  Enc.  Law,  2nd 
ed.  1166.) 

The  whole  question  shades  into  the  pdnts  raised  by  the  Eight 
Hour  Law  cases  elsewhere  commented  upon  in  this  issue.  It  in- 
volves the  entire  doctrine  of  free  ccmtract  and  the  ill^^lity  of 
restrictions  thereof.  The  insistence  that  public  printing  shall  bear 
the  union  label,  tends,  unquestionably  to  restriction  of  competition, 
discrimination  in  favor  of  a  particular  class  and  to  increase  of  the 
burden  of  the  taxpayer,  even  if  higher  tribunals  should  not  concur 
with  the  Tennessee  Court  in  holding  such  contracts  in  violation 
of  the  14th  Amendment  to  the  Federal  Constitution. 


COMPULSORY  VACCINATION. 

Statutes  requiring  vaccination  are  now  to  be  found  upon  the 
statute-books  of  most,  if  not  all,  of  the  States.  The  earlier  statutes 
generally  related  solely  to  school  children,  making  vaccination  a 
prerequisite  to  attendance;  and  have  uniformly  l^en  held  to  be 
constitutional  on  the  general  ground  that  attendance  upon  schools 
is  a  privilege  afforded  by  the  State,  rather  than  a  technical  right 
of  the  citizen,  and  that  the  State  may  impose  reasonable  conditions 
upon  those  availing  themselves  of  such  privilege.  Bissell  v.  David- 
son,  65  Conn.  183 ;  DufHeld  v.  School  District,  162  Pa.  St.  476. 
Yet  the  courts  have  usually  considered  this  power  to  be  restricted  to 
the  legislature  and  have  denied  its  exercise  by  health  and  school 
boards,  when  acting,  not  trader  express  legislative  authority,  but 
by  reason  of  their  general  power  ''to  supervise"  health  and  schools 
and  "make  reasonable  rules  and  r^^lations  therefor."    Osborn  v. 
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Russell,  68  Pac.  60  (Kan.  1902)  ;  Matthews  v.  Board  of  Education, 
127  Mich.  530;  In  re  Smith,  146  N.  Y.  68. 

In  more  recent  years  the  legislatures  have  gone  further  and 
enacted  statutes  requiring  in  certain  exigencies,  vaccination  on  the 
part  of  all  persons  in  the  community.  The  Massachusetts  statute, 
which  is  similar  to  that  of  Connecticut  and  many  other  States,  is 
as  follows :  "The  board  of  health  of  a  city  or  town,  if  in  its  dis- 
cretion it  is  necessary  for  the  public  health  or  safety,  shall  require 
and  enforce  the  vaccination  and  re-vaccination  of  all  the  inhabi- 
tants thereof,  and  shall  provide  them  with  the  means  of  free  vac- 
cination. Whoever,  being  over  twenty-one  years  of  age,  and  not 
under  guardianship,  refuses  or  neglects  to  comply  with  such  re- 
quirements, shall  forfeit  five  dollars."  Rev.  Laws,  Mass.,  c.  75, 
Section  137. 

Under  authority  of  this  statute,  the  board  of  health  of  Cam- 
bridge, in  1902,  reciting  that  small-pox  was  prevalent  to  some 
extent  in  the  city,  ordered  all  the  inhabitants  who  had  not  been 
successfully  vaccinated  since  Mar.  i,  1897,  to  be  vaccinated  or  re- 
vaccinated.  Certain  of  the  inhabitants  refused  and  were  tried 
and  convicted.  On  appeal,  the  Supreme  Judicial  Court  of  Massa- 
chusetts affirmed  the  conviction  and  declared  the  statute  to  be 
constitutional.    Commonwealth  v.  Pear,  66  N.  E.  719. 

In  reaching  this  conclusion,  the  court  followed  the  cases  of 
Morris  v.  Columbus,  102  Ga.  792,  and  State  v.  Hay,  126  N.  C.  999. 
The  opinion  is  based  on  the  general  police  power  and  in  analogy 
to  the  decisions  in  the  school  children's  cases,  the  court  failing  to 
make  the  distinction  that  in  these  a  privilege  only  is  denied  for 
non-compliance,  while  in  the  principal  case,  there  is  a  penalty  by 
fine.  This  point  was  met  by  the  first  case  to  consider  the  ques- 
tion, Morris  v.  Columbus,  supra,  the  court  there  denying  the  valid- 
ity of  the  distinction,  saying,  "True,  the  child  may  avoid  the  conse- 
quences of  the  resolution  by  not  entering  school;  and  so  the  citi- 
zen may  avoid  the  consequences  of  a  municipal  regulation  by  put- 
ting himself  beyond  the  jurisdiction  of  the  municipality."  Whether 
or  not  this  disposes  of  the  question  may  be  doubted,  but  the  courts 
have  found  a  broader  ground  on  which  to  uphold  the  legislation, 
that  if  a  statute  be  enacted  to  promote  the  general  welfare,  whether 
it  be  for  the  good  of  the  community  is  a  legislative,  and  not  a 
judicial,  question. 

It  would  seem,  therefore,  that  as  long  as  the  opponents  of  vac- 
cination are  confronted  by  the  testimony  in  its  favor,  of  a  large 
number  of  prominent  physicians,  they  cannot  look  to  the  courts 
to  set  aside  the  legislation ;  for  as  Tiedeman,  on  the  Police  Power, 
p.  39,  remarks:  "This  expert  testimony  may  be  erroneous,  as  ex- 
pert testimony  often  is ;  but  its  unreliability  must  be  proven  to  the 
courts,  in  order  to  successfully  resist  the  enforcement  of  vaccination 
laws."  But  the  Massachusetts  court  denies  even  the  force  of  such 
an  ailment,  saying:  "If  the  defendant  had  been  permitted  to 
introduce  such  expert  testimony      *    *    it  would  not  have  justi- 
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fied  the  court  in  holding  that  the  Legislature  had  transcended  its 
power  in  enacting  this  statute  on  their  judgment  of  what  the 
welfare  of  the  people  demands." 

The  opposition  to  vaccination,  which  manifested  itself  in 
Montreal,  Canada,  during  the  winter  of  1885-86,  in  riots  against 
the  enforcement  of  a  compulsory  law,  and  that  later  led  to  the 
adoption  in  England  of  a  law  making  it  optional  ( 1898)  and  is  now 
seen  in  the  growth  of  the  Anti-Vaccination  League  in  this  country, 
must  apparently  confine  its  efforts  to  the  legislature,  for  no  court 
as  yet  has  given  weight  to  its  contentions. 
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Administrator— Ancillary— Decedent's  Estates— Probate  Court.— 
Lewis  et  al.,  v.  Ruthertord,  72  S.  W.  23Z  (Ark.) — Where  an  ancillary  ad- 
ministrator is  appointed  to  care  for  a  decedent's  insolvent  estate  in  a  juris- 
diction otner  than  that  of  the  decedent's  domicile,  held,  it  is  his  duty  to 
pay  over  to  the  principal  administrator  enough  to  allow  all  creditors  to  share 
alike. 

This  decision  seems  to  prescribe  the  proper  course  to  be  followed  by 
administrators.  Dawes  v.  Head,  3  Pick.  ia8.  Some  authorities  hold  that 
it  is  the  duty  of  the  ancillary  administrator  to  satisfy  the  claims  of  the 
creditors  of  the  State  in  which  he  is  appointed  to  the  full  extent  of  as- 
sets obtainable  and  only  the  surplus  is  to  be  paid  over  to  the  principal 
estate.  This  latter  view  is  supported  by  the  United  States  Supreme  Court, 
Smith  V.  Bank,  5  Pet.  518,  527.  Whether  the  court  should  decree  a  dis- 
tribution or  remit  the  assets  to  the  principal  administrator  is  a  matter  of 
discretion.    Frehvell  v.  McLemore,  52  Ala.  124. 

Aliens— Non-Resident— Death  by  Wrongful  Act— Right  of  Action. 

— BONTHRON  ET  UX.  V.  PhOBMIX   LIGHT  AND  FUEL  Co.,  71  PaC.  94I    (ArIZ.).— 

The  Arizona  statute  giving  a  right  of  action  to  parents  for  the  wrong- 
ful death  of  their  son  does  not  expressly  or  impliedly  exclude  non-res- 
idents or  aliens  from  its  benefit.  Held,  that  residents  of  Canada  may 
bring  an  action  thereunder. 

The  general  rule  is  that  non-residents  may  sue.  R,  Co,  v.  Glover,  92 
Ga.  132;  Philpott  V.  R.  Co.,  35  Mo.  164;  R.  Co,  v,  Higgins,  85  Tenn.  620; 
R.  Co,  V,  Mills,  S7  Kan.  687.  This  has  been  held  not  to  apply  to  a  non- 
resident mother  who  was  an  alien,  on  the  ground  that  no  legal  liability  existed 
which  made  it  her  son's  duty  to  support  her.  Deni  v.  R,  Co.,  181  Pa.  St. 
525.  See  also  Brannigan  v.  Union  Gold  Mining  Co.,  93  Fed.  164.  The 
doctrine  of  these  latter  cases  has  been  recently  disputed  in  Massachu- 
setts. Vetaloro  v.  Perkins,  loi  Fed.  393 ;  Mulhall  v.  Fallon,  176  Mass.  266. 
In  England  each  view  has  been  recently  upheld.  Adam  v.  B,  &  P.  S.  S.  Co., 
2  Q.  B.  430;  Davidson  v.  HUl,  70  L.  J.  Q.  B.  788.  Under  a  special  act 
giving  a  right  of  action  to  those  injured  by  a  death  caused  by  a  riot  or 
lynching,  it  has  been  held  that  a  British  citizen  could  sue,  the  decision 
being  based  largely  upon  the  ground  that  the  purpose  of  the  statute  was 
the  suppression  of  murder,  and  that  this  could  not  be  accomplished  if 
a  distinction  were  made  against  aliens.  Luke  v.  Calhoun  County,  52  Ala. 
115.    See  also  discussion  in  54  L.  R.  A.  935. 

Bankruptcy— Lien— Sale  Within  Four  Months  Period.— Clarke  v. 
Larremore,  Trustee,  9  Am.  B.  R.  476,  U.  S.  Sup.  Ct.,  Feb.  1903.- i/*W,  that 
proceeds  of  a  sheriff's  sale  held  within  four  months  prior  to  filing  a  pe- 
tition in  bankruptcy  became  subject  to  the  control  of  the  trustee  in  bank- 
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ruptcy  where  judgment,  execution  and  levy  were  all  within    four    months 
period.    White,  J.  and  Peckham,  J.,  dissenting. 

By  Section  67  (f.)  of  the  Bankruptcy  Act,  liens  such  as  the  one  giving 
rise  to  the  proceeds  in  question,  are  rendered  null  and  void  "in  case  the 
judgment  debtor  is  adjudged  a  bankrupt."  This  decision  of  the  Supreme 
Court  defines  this  section  to  include  the  proceeds  in  the  hands  of 
the  sheriff.  "The  invalidity  relates  back  to  the  entry  of  the  judgment  and 
effects  all  subsequent  proceedings."  The  money  in  the  sheriffs  hands  takes 
the  place  of  the  property.  Balmer  v.  fialmer,  2  Lane.  Law  Review,  11. 
"The  rights  of  the  creditor  were  still  subject  to  interception,"  and  the 
proceeds  do  not  become  his  until  paid  over.  Baker  v.  Kenworthy,  41  N.  Y. 
215.  That  the  money  in  the  sheriff's  hands  is  "in  custodia  legis"  and 
not  subject  to  levy  is  almost  universally  held.  Turner  v.  FendoU,  i  Cranch 
116;  Conover  v,  Ruckman,  32  N.  J.  Eq.  685;  Hardy  v.  Tilton,  68  Me.  195, 
and  note.  The  provision  in  the  section  in  question  excepting  bona  fide 
purchasers  only  from  its  operation  would  seem  to  lead  to  a  like  con- 
clusion. In  re  Franks,  95  Fed.  635.  But  the  Supreme  Court  of  New  York, 
App.  Div.,  held  in  a  recent  case  that  where  the  money  was  paid  over  it 
did  not  come  within  Section  67  (f.).  Levor  r.  Leitor,  8  Am.  B.  R.  459.  The 
dissent  was  apparently  in  accordance  with  this  view  and  with  certain  recent 
New  York  decisions  holding  that  property  in  the  sheriffs  hands  belong^ 
to  the  creditor.    IVehle  v.  Conners,  83  N.  Y.  231. 

Banks— Authority  of  Cashier— Liability  of  Bank.^Taylor  v.  Com- 
mercial Bank,  66  N.  £.  726  (N.  Y,)—Held,  that  in  the  absence  of  auth- 
orization, the  cashier  of  a  bank  has  no  authority  by  virtue  of  his  positioo 
to  make  any  representation  on  behalf  of  the  bank  as  to  the  solvency  of  a 
customer  who  is  one  of  its  debtors.  Bartlett,  O'Brien,  and  Vann,  JJ.,  dis- 
senting. 

The  rule  is  laid  down  in  the  lower  court,  73  N.  Y.  Supp.  929,  and  sup- 
ported by  the  dissenting  opinion  that  a  principal  is  liable  to  a  third  person 
for  the  fraud  of  his  agent,  perpetrated  by  the  latter  in  the  course  of  his 
employment,  although  the  act  was  ultra  vires,  and  the  principal  did  not 
know  of  it.  On  the  doctrine  of  ultra  vires  the  decisions  are  conflicting. 
See  cases  cited  in  Nowac  v.  Railroad  Co.,  166  N.  Y.  44.  Several 
recent  cases  seem  to  treat  the  misrepresentations  of  a  cashier  as 
governed  by  principles  different  from  those  applicable  to  other 
classes  of  agents.  Crawford  v,  Boston  Store  Mercantile  Co,,  67  Mo. 
App.  39;  First  Nat.  Bk.  v,  Marshall  and  Ilsey  Bk„  83  Fed.  725.  Swift  v,  lews- 
bury,  L.  R.  9  Q.  B.  301,  cited  by  the  dissenting  judges  does  not  appear  to  sup- 
port their  opinion.  See  also  Barwick  v,  English  Joint  Stock  Bank,  L.  R.  2 
Exch.259.  The  majority  opinion  is  in  accord  with  the  weight  of  authority. 
American  Surety  Co,  v  Pauly,  170  U.  S.  133;  Mapes  v  Sec,  Nat,  Bk.,  80  Pa, 
163;  Horrigan  v.  First  Nat.  Bk.,  56  Tenn.  137. 

Boundaries— Rivers— States—  Concurrent  Jurisdiction.  -Roberts  v. 
FuLLERTON,  93  N.  W.  II 1 1  (Wis.). — ^An  officer  from  Minnesota,  acting 
under  the  laws  of  that  State,  seized  plaintiffs  fish  net  staked  to  the  bottom 
of  the  Mississippi  River  on  the  Wisconsin  side.  In  an  action  for  dam- 
ages,  held,   that   the   concurrent   jurisdiction   given   l^  Congress  over  the 
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boundary  waters  between  Wisconsin  and  Minnesota  does  not  imply  con- 
current ownership  in  the  land  under  the  water,  or  in  the  fish  and  game 
inhabiting  the  same,  but  applies  only  to  persons  or  things  connected  with 
navigation.    Dodge,  J.,  dusenHng. 

Sovereign  rights  as  regards  ownership  of  the  bed  of  the  Mississippi  River 
coincide  with  territorial  boundaries.  Therein  the  jurisdiction  of  each  State 
is  exclusive.  G>ncurrent  jurisdiction  does  not  empower  one  State  to  extend 
its  police  power  over  the  territory  of  another,  regulating  the  sovereign 
property  right  of  the  latter  to  the  fish  therein.  The  concurrent  jurisdiction 
provided  for  the  adjoining  States  attaches  to  cases  arising  out  of  the  com- 
merce of  the  river  but  does  not  authorize  the  courts  of  a  State  to  abate 
a  nuisance  in  the  river  beyond  the  boundary  line  of  that  State.  Gilbert  v. 
Mfg.  Co.,  19  Iowa  319;  Buck  v.  Ellenbolt,  84  Iowa  394.  Dodge,  J.,  dis- 
senting, suggests  that  there  is  no  distinction  between  criminal  and  police 
legislation  of  the  State  addressed  to  the  subject  of  catching  fish,  andt  police 
or  criminal  legislation  relating  to  other  subjects. 

Civil  Rights— Place  or  Pubuc  Accommodation — Bootblack  Stand. — 
Bbnks  v.  Besso,  81  N.  Y.  Supp.  384.— Under  Laws  of  New  York,  1895*  c. 
1042,  which  provide  that  all  persons  shall  be  entitled  to  equal  accommo- 
dations of  hotels,  barber  shops,  theaters,  "and  other  places  of  public  ac- 
commodation or  amusement,"  the  proprietor  of  a  boot-black  stand  was 
held  liable  for  the  penalty  imposed  for  breach  of  the  above,  because  of  his 
refusal  to  Mack  the  plaintiffs  boots  on  account  of  his  color.  Nash  and 
McLennan,  /I.,  dissenting. 

An  unlicensed  billiard  parlor  is  not  a  "place  of  public  amusement  or 
accommodation,"  Commonwealth  v.  Sylvester,  95  Mass.  247;  neither  is  a 
ilrug  store.  Cecil  v.  Green,  161  111.  265.  A  skating  rink  has  been  held 
within  the  statute.  People  v.  King,  no  N.  Y.  418;  but  see  Bawlin  v.  Lyon, 
67  Ga.  536. 

G)nstitutional  Law— Regulating  the  Rate  of  Wages— Class  Leg- 
islation.—Stebet  V.  Varney  Electrical  Supply  Co.,  66  N.  K  895  (Ind.).— 
The  minimum  wage  law  of  Indiana  enacts  that  unskilled  labor  employed 
on  any  public  work  of  the  State  or  of  any  political  division  thereof  shall 
receive  not  less  than  twenty  cents  an  hour.  Held,  unconstitutional,  in  that 
hy  its  agency  a  citizen  may  be  deprived  of  his  property  without  due  pro- 
cess of  law;  and  also,  inasmuch  as  it  applies  only  to  "unskilled  labor,''  it  is 
class  legislation. 

Legislation  of  this  kind  has  received  no  favor  in  the  courts.  In  People 
V.  Coler,  166  N.  Y.  i,  a  statute  providing  that  all  laborers  upon  any  public 
work  should  be  paid  "not  less  than  the  prevailing  rate  of  wages,"  was  held 
unconstitutional,  and  the  court  held  broadly  that  the  legislature  has  no 
more  right  to  interfere  and  control  by  compulsory  legislation  the  action  of 
municipal  corporations  with  respect  to  contract  rights  of  exclusively  local 
concern,  than  it  has  to  attempt  to  regulate  the  question  of  wages  as  between 
private  citizens.  In  State  v.  Norton,  5  Ohio  N.  P.  183,  a  city  ordinance  en- 
acting that  laborers  should  receive  not  less  than  $1.50  per  day,  was  held 
unconstitutional. 
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CoNnACTS— LbGAUTY— RXSTVAINT    OF     CoiCnBnTION.-*NATIOKAL     EnAK- 

BUWG  AKD  Stamnng  Co.  ▼.  Habbrican,  130  Fed.  4is.'^Held,  that  a  re- 
strictive covenant  which  was  ancillary  to  the  main  lawful  contract  and 
was  reasonable  might  be  enforced  although  unlimited  in  time  and  cov- 
ering the  United  States  in  area. 

The  reasons  for  avoiding  contracts  in  restraint  of  trade  as  against  puUic 
policy  have  practically  disappeared;  yet  the  courts  generally  decline  to  en- 
force such  contracts.  Telegraph  Co,  v.  Crane,  i6o  Mass.  50.  There  is  no 
hard  and  fast  rule  as  to  what  contracts  are  void  as  being  in  restraint  of 
trade,  but  each  case  must  be  judged  according  to  its  own  facts  and  cir- 
cumstances. The  true  test  would  seem  to  be  to  consider  what  is  reasonably  es- 
sential to  the  protection  of  the  purchaser;  and  whether,  considering  the  vast 
area  of  some  trades  and  the  changed  conditions  of  business,  a  contract,  even 
in  general  restraint  of  trade,  should  be  pronounced  against  public  policy, 
if  such  restraint  is  reasonaUy  necessary  for  the  protection  of  the  purchaser. 
Quaere,  Potteries  Co,  v.  OUphmt,  58  N.  J.  Eq.  507;  Watch  Co>.  v.  Roeber, 
106  N.  Y.  473. 

Criminal  Law — Infobmation — ^Amendmxnt. — State  v.  Babbell,  54  Atl. 
183  (yT.),'—Held,  that  an  information  filed  by  a  state's  attorney  may  be 
amended  by  his  successor  in  office,  on  leave  of  the  court  in  which  the  in- 
formation was  filed. 

This  is  apparently  the  first  time  this  point  has  been  decided.  There 
is  an  expression  assuming  such  to  be  the  case  in  State  v.  Meacham,  67  Vt 
707,  but  no  grounds  therefor  are  stated.  In  People  v.  Henssler,  48  Mich.  49, 
it  was  held  that  in  the  absence  of  the  prosecuting  attorney  the  assistant 
prosecutor  must  necessarily  have  power  with  leave  of  court  to  make  amend- 
ments. In  the  English  case  of  Attorney  Gen,  v,  Henderson,  3  Anstr.  714. 
the  Solicitor  General  was  permitted  to  amend  an  information  filed  by  the 
'  Attorney  General,  but  in  this  case  the  same  man  successively  held  both 
offices.  The  ground  of  the  present  decision  is  that  the  state's  attorney's  oath 
is  for  the  faithful  performance  of  his  duties,  and  is  not  an  oath  to  the 
truth  of  the  matters  in  the  information,  so  as  to  bar  an  amendment  by  a 
successor  in  office. 

DivoKCE^AuicoNY-— Avoidance  by  Subsequent  Mabbiage.— State  ex 
BEL.  Bbown  v.  Bbown,  72  Pac.  86  (Wash.).— /feitf,  that  a  divorced  husband, 
after  remarriage,  cannot  relieve  himself  from  the  payment  of  alimony  on 
the  ground  of  the  increase  of  his  expenses.  Fullerton,  C.  J.,  and  Anders,  J., 
dissenting. 

Courts  should  be  slow  in  the  granting  of  a  change  of  alimony.  Bar- 
rett  V,  Barrett,  41  N.  J.  Eq.  139;  Thurston  v,  Thurston,  38  111.  App.  464; 
and  will  consider  whether  the  changed  circumstances  have  been  brought 
about  by  improper  conduct.  Fisher  v,  Fisher,  32  Iowa  ao.  There  may  be 
a  reduction  where  the  husband's  faculties  or  resources  have  been  im- 
paired or  reduced.  Cox  v.  Cox,  3  Add.  Ec.  276 ;  Davies  v,  Davies,  4  S.  &  T. 
228;  State  V.  Dist,  Ct.,  14  Mont.  396.  An  increase  of  his  resources  will 
justify  an  increase  of  alimony.  Otttny  v,  Otway,  2  Ph.  109;  Middleberger 
V,  Middleberger,  12  Daly  (N.  Y.)  195.  The  fact  that  the  husband's  income 
has  been  reduced  by  unprofitable  speculation  has  been  held  no  ground  for 
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a  proportionate  reduction  of  alimony,  ^ni  v.  Neii,  4  Hag.  £c.  273.  But  the 
propriety  of  this  decision  is  qnestioned  by  Bishop.  Marr,  and  Div.,  Sec 
430.  And  an  increase  throu^  speculation  has  heen  taken  as  a  basis  for 
increase  of  alimony.  Gravfs  v.  Graves,  108  Mass.  314.  Remarriage  in  de- 
fiance of  the  decree  of  divorce  and  resulting  inability  to  pay  is  no  defence 
in  a  proceeding  for  contempt  for  non-pasrment.    Ryer  v,  Ryer,  33  Hun  116. 

Judgment— Joint— Payment  by  one  Judgment  Debtor— Contkibution 
— Dbleshaw  et  al.  v.  Edelen,  72  S.  W.  413  (Tex.).— Judgment  had  been 
rendered  against  three  joint  makers  of  a  note.  One  of 'them  paid  the  en- 
tire sum  due,  and  took  an  assignment  of  the  judgment,  it  being  the  in- 
tention of  the  parties  to  the  transfer  that  the  judgment  be  kept  alive.  Held, 
the  judgment  was  nevertheless  extinguished. 

The  court,  in  reaching  this  conclusion  felt  obliged  to  follow  previous 
decisions  of  the  state,  although  itself  approving  the  contrary  position. 
While  cases  are  to  be  found  which  hold  that  the  intention  of  the  parties 
to  the  assignment  controls— Cdifi^d^//  v.  Pope,  96  Mo.  468,— the  prevailing 
rule  undoubtedly  accords  with  this  decision.     Black,  Indgmentt,  Sec.  995. 

Master  and  Servant^Difbctive  Affuances— Knowledge  of  Defect 
—Promise  to  Indemnify— Form  of  Action.— Obanheim  v  Arbuckle,  8x 
N.  Y.  SupF.  133. — ^A  servant  was  injured  by  a  defective  tool  which  his  em- 
ployer had  promised  to  repair  shortly  and  in  the  meanwhile  to  indemnify 
him  for  any  injury  sustained  therefrom.  Held,  that  any  action  1^  the 
servant  for  the  injury  must  be  in  tort  for  negligence  and  not  on  the  promise. 
Woodward.  J.  dissenting. 

In  New  York  a  promise  to  repair  1^  the  employer  wherein  the  serv- 
ant is  induced  to  remain  in  the  employment  does  not  waive  the  employer's 
right  to  assert  the  defense  that  the  servant  has  assumed  all  the  obvious 
risks  of  his  employment;  Marsh  v,  Ckickering,  loi  N.  Y.  396;  Hannigan  v. 
Smith,  a8  App.  Div.  176;  Rice  v.  Eureka  Pt^er  Co.,  70  App.  Div.  336;  at 
least  down  to  the  time  when  the  repairs  are  to  be  made.  Rice  v.  Eureka 
Paper  Co.,  supra.  But  this  is  not  the  general  rule.  Hough  v.  Ry.,  100  U.  S. 
213;  Ferriss  v.  Berlin  Machine  Works,  90  Wis.  514;  Lyttle  v.  Ry.,  84  Mich. 
289;  Cooley,  Torts,  559-56o.  The  case  decided  above  would  seem  to  be 
more  in  accord  with  previous  New  York  decisions  and  especially  Rice  v. 
Eureka  Paper  Co.,  supra,  if  it  had  been  held  that  while  the  additional  prom- 
ise that  the  plaintiff  should  "be  taken  care  of  did  not  affect  the  de- 
fendant's defense  any  more  than  the  mere  promise  to  repair  would,  still, 
where  there  is  such  an  additional  promise  the  injured  party  might  re- 
cover on  it  the  full  amount  of  his  loss.  No  authority  directly  in  point 
has  been  found,  but  sec  dicta  in  Rice  v.  Eureka  Paper  Co.,  supra,  at  p.  353. 

Monopolies — Combinations  in  Restraint  of  Interstate  Commerce^ 
constittftlonal  richt  of  private  contract  limited  by  interstate  com- 
MERCE Clause.- U.  S.  v.  Northern  SEcxnarriEs  Co.,  lao  Fed.  72I.^A  hold- 
ing company  was  incorporated  for  the  purpose  of  holding  the  majority 
stock  of  two  competing  railroads.  Held,  that  any  contract  or  combination 
by  which  the  majority  of  the  stock  of  two  competing  interstate  rail- 
roads  is   transferred   to   a   corporation   authorized  to   hold   and  vote   for 
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the  same,  substantially  restricts  interstate  commerce,  and  G>ngress  may  in 
the  exercise  of  the  power  given  by  the  commerce  clause  of  the  constitu- 
tion, prohibit  such  contracts. 

It  is  well  settled  that  the  Sherman  Act  is  intended  to  prevent  all 
direct  restraint  upon  interstate  commerce  of  any  description  whatever 
and  without  regard  to  the  reasonableness  of  the  restraint  sought  to  be 
imposed.  U,  S.  v.  Freight  Ass^n,  i66  U.  S.  apo;  Addyston  Pipe  Co. 
V,  U.  S,,  175  U.  S.  211.  This  decision  extends  the  operation  of  the  Act 
by  determining  more  specifically  what  combinations  are  in  restraint  of  in- 
terstate commerce.*  Where  a  third  party  acquires  a  majority  of  the  stock 
of  two  competing  interstate  railroads  the  restraint  of  interstate  commerce 
is  accomplished  as  effectually  as  though  the  two  railroads  were  consoli- 
dated under  a  single  charter.  It  is  immaterial  that  the  third  party  is  a 
corporation.  The  general  language  used  indicates  an  intention  to  com- 
prehend every  scheme  that  might  be  devised  to  accomplish  that  end. 

Municipal  Corporations— Quo  Warranto— Laches. — State  ex  rel. 
Jackson  v.  Town  of  Mansfield  et  al.,  72  S.  W.  471  (Mo.).— A  city  was 
not  legally  organized  but  was  permitted  to  use  its  franchises  for  eight 
years.  The  State  sought  by  quo  warranto  proceedings  to  deprive  the 
town  of  its  franchises  and  privileges  to  exist  as  a  city.  Held,  the  State  was 
precluded  by  its  laches. 

Laches  is  not  imputable  to  the  government  in  its  character  as  a  sov- 
ereign. United  States  v,  Kirkpatrick,  9  Wheat.  720^  735.  Following  this 
doctrine  it  would  seem  that  a  Statecould  not  be  precluded  by  its  laches. 
Yet  a  municipal  corporation  may  exist  by  prescription.  Jameson  v. 
People,  16  111.  257.  This  fact  shows  that  a  State  may  be  precluded  from 
an  information  to  derive  a  city  of  its  franchises,  but  on  the  ground  of 
acquiesence,    rather   than    laches.    State   v.    Leatherman,   38   Ark.    81,   90. 

Patents — ^Right  to  Equitable  Relief  Against  Infringement— Im- 
moral Use.— Fuller  v.Berger  et  al.,  120  Fed  274.— The  plaintiff,  assignee 
of  the  inventor,  used  a  patented  device  for  detecting  bogus  coins  in  its 
gambling  machines.  The  defendants  without  license  applied  it  to  gamUing 
machines  of  their  own  make.  Held,  that  the  use  which  the  owner  of  a 
patent  makes  of  the  invention  can  not  affect  his  right  to  an  injunction. 
Grosscup,  Circuit  J.  dissenting. 

What  the  complainant  is  doing  with  his  property  cannot  deprive  him 
of  his  right  to  invoke  the  protection  of  the  court  against  infringement 
Saddle  Co.  v.  Troxel,  98  Fed.  620.  Courts  of  equity  will  not  refuse  redress 
to  the  suitor  because  his  conduct  in  other  matters  not  then  before  the 
court  may  not  be  blameless.  Paper  Co.  v.  Robertson,  99  Fed.  985.  There 
are,  however,  contrary  decisions.  Where  a  device  is  capable  of  being  used 
for  some  useful  purpose  but  in  reality  is  used  only  for  gambling  purposes, 
the  injunction  will  be  denied.  Novelty  Co.  v.  Dworsek,  80  Fed.  902.  The 
dissenting  opinion  is  that  though  the  claimant  may  hold  a  legal  title,  the 
court  is  under  no  compulsion  of  law  to  issue  the  writ,  so  long  as  sound 
considerations  of  public  morals  and  conscience  forbid. 

Private  Corporations— Illegal  Issue  of  Stock— Injunction.— Kraft  v. 
Griffon  Co.  et  al.,  81  N.  Y.  Supp.  438.— Under  a  statute  declaring  that  noth- 
ing but  money  shall  be  considered  as  payment  of  any  part  of  the  capital  stock 
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of  a  corporation,  held,  that  an  issue  \rf  a  corporation  of  bonus  stock  to  in- 
duce the  purchase  of  bonds,  may  be  restrained  at  the  suit  of  a  stock-holder, 
although  the  capital  stock  of  the  corporation  was  so  impaired  that  the  market 
value  of  bonds  and  bonus  was  covered  bjr  payment  of  the  par  value  of  the 
bonds  alone. 

The  common  law  rule  that  such  a  sale  was  valid  in  the  case  of  a 
"goinfir  concern"  when  made  bona  fide  for  the  purpose  of  continuing  busi- 
ness, Handiey  v.  StutM,  139  U.  S.  417,  was  not  followed  because  of  the 
express  provision  in  the  N.  J.  Stock  Corp.  Law  (P.  L.  i8g6,  p.  293)  which 
had  been  construed  in  Donald  v.  American  Ice  Co.,  62  N.  J.  Eq.  729.  In 
Memphis  Ry,  v,  Dow,  120  U.  S.  287,  the  court  held  that  the  object  of  a  sim- 
ilar statute  was  "to  protect  the  stockholders  from  ^poilation  and  to  guard 
the  public  against  securities  that  were  absolutely  worthless"  and  allowed 
a  bonus  stock  issue.  See  also  Peoria  etc.  Ry.  v.  Thompson,  103  111.  187,  201 ; 
Stein  V.  Howard,  65  Cal.  616,  the  latter  being  directly  in  point  For  a  gen- 
eral criticism  of  similar  statutes  see  ElUott,  Priv.  Corp.,  sec.  342. 

Privatb  Corforatioks — Managbmbnt— Resignation  of  Dukectobs. — 
Zeltner  v.  Zeltner  Brewing  Co.  66  N.  £.  810  (N.  Y.)— All  the  officers  of 
a  corporation  resigned  for  the  purpose  of  enabling  one  of  them  to  apply 
for  a  receiver  on  the  ground  that  the  corporation  was  without  officers  to 
preserve  its  assets.  Held,  that  such  proceedings  were  unlawful  as  tend- 
ing to  encourage  mismanagement  of  the  corporation  and  to  defeat  or  de- 
lay creditors. 

Courts  have  generally  placed  no  limitation  on  the  right  of  directors 
of  corporations  to  resign.  Blake  v.  Wheeler,  18  Hun  496.  Apparently  the 
only  authority  on  the  question  of  resignation  of  all  the  directors  in  a  body 
is  Smith  V.  Dansig,  64  How.  Prac.  320,  where  it  was  held  that  all  the  directors 
may  resign  when  the  affairs  of  the  corporation  are  in  a  very  bad  condition 
in  order  that  a  receiver  may  be  appointed  and  an  equal  distribution  of 
the  assets  among  creditors  be  secured.  The  present  decision  which  seems  in- 
consistent with  Smith  v.  Danzig,  supra,  is  supported  by  i  Moraw.,  Priv.  Corp. 
563. 

PuBUC  PoucY — Condition  in  Deed — Grain  Elevator.— Wakefield  v. 
Van  Tassell,  66  N.  E.  830.  (III.). — ^A  condition  in  a  deed  of  a  small  tract^^ 
of  land  in  a  village,  provided  that  no  grain  elevator  should  ever  be  erected 
thereon.  Held,  not  to  be  void  as  against  public  policy,  although  it  prohibited 
the  building  of  a  public  warehouse. 

The  condition  in  question  was  urged  to  be  contrary  to  public  policy 
on  the  ground  that  it  is  for  the  interest  of  the  public  to  encourage  the 
building  of  public  grain  warehouses,  as  quasi-public  agencies.  Upon  the 
ground  that  they  are  such  agencies,  agreements  by  railroad  companies  not 
to  build  a  station  within  a  certain  distance  of  property  granted  to  them, 
havd  been  held  to  be  against  public  policy.  R.  R.  Co>.  v.  Ryan,  11  Kan.  602; 
Williamson  v.  R.  R.  Co.,  53  Iowa  126:  There  seems,  however,  to  be  a  dear 
distinction  between  the  two  classes  of  cases.  The  mere  fact  that  a  business 
is  of  public  concern  is  not  a  sufficient  reason  for  overthrowing  reasonable 
restrictions  upon  its  exercise  within  a  limited  area.  Chappel  v.  Brockway, 
21  Wend.  157. 
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Railroads— Actions— Venue.— Boyd  v.  Blue  Ridge  Ry.  Co.,  43  S.  £. 
817  (S.  C.)— //e/J,  that  an  action  may  be  brought  against  a  railroad  com- 
pany in  the  county  in  which  the  president  and  assistant  auditor  have  their 
offices,  in  the  absence  of  evidence  that  its  principal  place  of  business  is 
located  elsewhere,  though  its  charter  provides  that  such  place  shall  be  in 
another  city. 

Whether  the  opinion  holds  with  the  wei^t  of  authority  is  doubtful. 
A  certificate  of  incorporation  specifying  the  location  of  the  company's 
principal  office  is  conclusive  evidence  of  such  location.  Pelton  v.  Trans- 
portaHon  Co,,  37  Ohio  St.  450.  The  venue  should  be  laid  where  the  cor- 
poration resides,  i.e.  at  its  place  of  business.  Thorn  v.  Railrood  Co.  26  N.  J. 
L.  121;  Transportation  Co,  v,  Sehen,  19  N.  Y.  408;  Railrood  v.  Cooper,  30 
Vt  476.  That  the  residence  of  a  corporation  is  not  confined  to  the 
county  where  its  place  of  business  is  located,  see  Rhodes  tr.  Salem  T,  &  Q 
B,  Corp.,  98  Mass.  95;  Mooney  v.  Union  Pac.  Ry.  Co,.  60  la.  346.  See  also 
Elliott,  Railroads,  Sec  623,  where  the  conflicting  authorities  are  discussed. 

Taxation— Local  Assessment— Liability  of  School  Distwct.— City 
OF  Pittsburg  v.  Stebrktt  Sub-District,  54  Atl.  463  (Pa.).— HeW,  that 
an  assessment  for  local  improvements  authorized  by  statute,  on  "any  prop- 
erty or  properties,"  could  not  be  held  to  apply  to  property  of  a  school 
district,  it  being  public  property  and  there  being  no  provision  for  its  en- 
forcement. 

That  a  constitutional  exemption  from  "taxation"  does  not  preclude  lia- 
bility for  special  assessments  for  local  improvements  is  held  by  most  of 
the  states.  ///.  Cent.  R.  R.  v.  Decatur,  147  U.  S.  190;  Matter  of  Mayor,  etc.. 
of  N.  Y.,  II  Johns.  77;  Cocley  on  Taxation,  416;  Contra,  County  v,  Boyd^ 
70  Tex.  237;  Von  Steen  v.  City  of  Beatrice,  36  Neb.  421.  Hence  quasi- 
public  corporations,  charitable  institutions,  churches,  etc,  merely  exempt  from 
"taxation"  are  liable  to  such  assessments.  Buffalo  Cemetery  v,  Buffalo,  40 
N.  Y.  506;  Lavickley  M.  E.  Church's  Appeal,  165  Pa.  475;  Boston  Seamen's 
Friend  Soc.  v.  Boston,  116  Mass.  181.  The  majority  of  the  decisions  how- 
ever, support  the  present  case  in  holding  that  though  the  state  has  the  power 
to  subject  itself  to  assessments  like  the  one  in  question,  without  vio- 
lating a  constitutional  exemption  from  taxation — Hassan  v.  City  of  Rocfies- 
ter,  67  N.  Y.  528— a  contrary  intention  must  be  presumed.  Hence  the 
property  of  the  state  or  of  its  subdivisions  or  agencies  will  not  be  liable 
under  general  assessment  laws  unless  the  intention  to  include  such  property 
be  expressly  mentioned  or  dearly  implied.  State  of  Conn.  v.  Hartford,  50 
Conn.  89;  City  of  Clinton  v.  Henry  County,  115  Mo.  557;  Worcester  County 
V.  Worcester,  116  Mass.  193;  Board  of  Improvement  v.  School  Dist.,  56  Ark. 
354.  The  opposite  view  is  held  in  Ohio,  Iowa,  Illinois  and  apparently  in 
New  York,  City  of  Cincinnati  v.  Board  of  Education,  7  Ohio  Dec.  362; 
Sioux  City  v.  School  Dist.,  55  Iowa  150;  McLean  County  v.  BloonUngton, 
206  111.  209;  Hassau  v.  City  of  Rochester,  67  N.  Y.  528. 


REVIEWS.  SIS 


REVIEWS. 

Life,  Character,  and  Judicial  Services  of  John  Marshall  Gxn- 
piled  and  edited  with  an  introduction  by  John  F.  Dillon.  Cal- 
laghan  &  Co.,  Chicago.  1903.  3  Vols.,  cloth,  pp.  1615. 
In  these  volumes  we  have  a  very  complete  collection  of  the 
addresses  upon  the  life,  character  and  services  of  Chief  Justice 
Marshall  delivered  before  the  various  bar  associations,  societies,  col- 
leges, etc.,  on  Marshall  Day,  1901;  together  with  the  great  eulo- 
gies and  orations  delivered  soon  after  Marshall's  death,  or  on 
various  occasions  since,  by  Judge  Story,  Horace  Binney,  Hon.  E. 
J.  Phelps,  and  others.  While  there  are  parts  of  this  book,  notably 
the  various  introductory  addresses  and  the  accounts  of  the  transac- 
tion by  all  the  States.  As  stated  by  the  author  the  work  is  a  general 
think  could  easily  be  spared  without  impairing  its  worth,  it  will 
prove,  we  believe,  of  great  value  and  interest  both  to 
the  lawyer  and  to  the  general  student  of  American 
political  and  constitutional  history.  The  student  of  American  his- 
tory will  find  a  fairly  detailed  and  complete  history  of  the  period 
from  1785  to  183s — ^a  very  important  half  century  in  the  develop- 
ment of  our  nation — in  a  novel  and  unusual  form.  In  these  ad- 
dresses our  internal  development  is  traced,  our  relations  with  for- 
eign states  explained,  and  the  growth  of  the  Constitution  described, 
from  many  standpoints,  by  men  of  different  political  parties  and 
with  views  colored  by  diversity  of  environment  and  education, 
sometimes  with  emphasis  upon  one  phase  of  the  subject,  sometimes 
upon  another.  The  lawyer  will  have  a  natural  interest  in  the  his- 
tory of  the  development  of  the  Constitution;  but  besides  that,  he 
will  have  an  equal  interest  in  the  portrayal  of  the  life  and  charac- 
ter of  the  man  himself.  The  picture  of  the  great  judge  and  law- 
yer who  was  at  the  same  time  one  of  the  n(rt)lest  and  most  high- 
minded  men  that  our  country  has  seen,  should  furnish  an  ideal 
and  an  inspiration  to  every  member  of  the  profession.  A  large 
part,  however,  of  the  value  of  these  volumes  to  the  lawyer  lies  in 
another  feature:  the  discussion  of  Marshall's  judicial  services  gives 
an  occasion  for  reference  to,  and  more  or  less  extended  comment 
up(Hi,  some  one  htmdred  and  twenty-five  important  decisions  of 
our  own  and  the  English  courts.  Almost  every  important  consti- 
tutional case  from  the  establishment  of  the  Supreme  Court  to  the 
Insular  cases  is  discussed  and  explained.  Marshall's  great  judg- 
ments in  particular  are  referred  to  in  almost  every  address;  and 
from  every  point  of  view  the  meaning  and  importance  of  the  de- 
cisions in  Marbury  v,  Madison,  the  Dartmouth  College  Case,  Mc^ 
Culloch  V.  Marytcmd,  and  Gibbons  v.  Ogden  are  considered  and  en- 
forced 
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Mr.  Dillon's  idea  of  including  the  classic  orations  of  Story, 
Binney,  Rawle,  Waite,  and  Phelps  was  a  happy  one.  Without 
intending  to  institute  any  uncomplimentary  comparisons  with  the 
other  addresses,  it  seems  to  us  that  the  former  are  among  the  most 
valuable  and  important  in  the  whole  book.  His  introduction,  also^ 
in  which  he  discusses  Marshall's  influence  in  establishing  the  con- 
stitutional authority  of  the  Supreme  Court,  and  the  principle  of 
naticmality  in  the  Constitution,  is  an  important  contribution  to  the 
discussion  of  those  questions  which  we  would  not  willingly  lose. 

The  duties  of  the  publisher  and  the  editor  have  been  well  done. 
The  book  is  handsomely  gotten  up^  well  printed,  illustrated  with 
several  excellent  portraits,  and  supplied  with  a  table  of  cases  cited 
and  a  copious  general  index.  From  every  point  of  view  it  is  worthy 
of  a  place  in  the  private  library  of  any  American  gentleman  who 
has  an  interest  in  the  history  of  our  country  during  an  important 
and  interesting  period  of  its  development.  C.  B. 

A  Treatise  on  Commercial  Paper  and  the  Negotiable  Instruments 
Law.  By  James  W.  Eaton  and  Frank  B.  Gilbert.  Matthew 
Bender,  Albany,  N.  Y.  1903.  i  Vol.,  pp.  767.,  sheep. 
The  appearance  of  a  new  treatise  on  commercial  paper  with 
special  reference  to  the  Negotiable  Instruments  Law  is  an  agreeable 
indication  of  the  rapid  progress  of  that  law  toward  tmiversal  adop- 
tion by  all  the  states.  As  stated  by  the  author  the  work  is  a  general 
treatise  on  the  law  of  commercial  paper,  but  so  treated  as  to  lead 
up  to,  illustrate  and  adapt  itself  to  the  several  provisions  of  the 
Negotiable  Instruments  Law.  It  commends  itself  to  the  student  in 
law  schools  and  to  the  young  lawyer  especially  by  the  manner  of 
its  arrangement.  The  whole  subject  is  broken  up  into  the  natural 
divisions  of  the  Negotiable  Instruments  Act;  the  general  topics 
are  next  fully  digested  in  proper  sub-divisions  at  the  heads  of  each 
chapter,  and  the  paragraphs  of  the  text  with  an  italicized  caption 
follow  these  sub-divisions.  These  are  not  lumbering  and  cumber- 
some, but  short,  concise  and  clear,  enabling  the  author  to  crowd 
into  comparatively  small  space  a  greater  amount  of  material  in 
better  form  than  is  contained  in  some  more  pretentious  works. 

In  the  two  appendices  are  given  a  digest  of  the  Negotiable 
Instruments  Law  and  the  English  Bills  of  Exchange  Act.  About 
these  it  is  sufficient  to  say  that  their  purpose  will  be  heartily  ap- 
preciated by  the  student  and  to  this  purpose  they  are  excdlendy 
adapted.  The  volume  is  well  indexed  and  the  cases  cited,  num- 
bering about  seven  thousand,  appear  to  have  been  selected  with 
care.  The  work  as  conceived  is  far  from  mediocre,  and  as  executed 
is  in  pleasing  contrast  to  the  tedious,  diffuse  verbosity  which  oc- 
casionally attempts  to  pass  under  the  guise  of  an  exhaustive  treat- 
ment. Many  students  would  be  glad  of  a  set  of  c(xnmercial  forms 
which  are  here  omitted  even  though  they  added  somewhat  to  the 
size  of  the  volume.  G.  D.  G. 


REVIEWS.  517 

A  Text  Book  of  Legal  Medicine  and  Toxicology.  Edited  by  Fred- 
erick Peterson,  M.  D.,  and  Walter  S.  Haines,  M.  D.  In  two 
volumes,  cloth.  W.  B.  Saunders  &  Co.,  Philadelphia,  New 
York,  and  London.     1903.    Volume  i. 

The  avowed  purpose  of  the  editors  is  to  present  a  comprehen- 
sive survey  of  forensic  medicine  and  toxicology  in  a  work  which 
in  its  scope  falls  between  the  small  manuals  and  the  medico-legal  en- 
cyclopedias. The  contributors  to  volume  one  include  many  well 
loiown  experts,  among  them  James  Ewing  and  Smith  Jelliffe.  The 
chapters  on  Railway  Injuries,  Nervous  Disorders,  Insanity,  and  the 
Medical  Jurisprudence  of  Life  and  Accident  Insurance  are  par- 
ticularly interesting  and  valuable.  The  most  commendable  fact 
about  this  work  is  that  it  is  well  arranged  for  the  use  of  attor- 
neys who  wish  to  post  themselves  on  certain  medical  subjects, 
both  for  their  own  use  in  a  case  and  for  the  purpose  of  being  pre- 
pared to  conduct  an  intelligent  examination  of  an  expert.  It  is 
written  in  an  easy  simple  style  and  there  are  many  more  cita- 
tions of  legal  cases  than  usual.  G.  R.  J. 

A  Manual  of  Medical  Jurisprudence,  Insanity  and  Toxicology.    By 
Henry  C.  Chapman,  M,  D.    Third  edition.    W.  B.  Saunders 
&  Co.,  Philadelphia.     1903.    Cloth,  pp.  329.    Illustrated. 
Dr.  Chapman  has  produced  an  admirable  handbook.    Written 
originally  as  lectures,  directness  in  statement,  conciseness  in  illustra- 
tion and  discussion,  and  studious  avoidance  of  secondary  matter 
are  still  characteristic  of  the  work,  although  revised  and  enlarged 
now  for  the  third  time  since  1892.    The  absence,  to  a  large  degree, 
of  technical  medical  terms  is  also  commendable,  at  least  from  the 
standpoint  of  the  lawyer. 

In  one  particular,  however,  the  origin  of  the  work  appears  to 
its  disadvantage.  While  in  a  course  of  lectures  to  medical  stud- 
ents, the  citation  of  leading  and  illustrative  decisions  might  be 
superfluous,  they  would  profitably  have  been  added  when  the  text 
was  prepared  for  publication.  Two  decisions  are  cited,  one  ot 
them  rather  clumsily,  and  there  are  several  references  to  Black- 
stone,  but  that  is  all.  Hardly  excusable  are  the  instances  (page  42, 
for  example)  where  a  court's  opinion  is  stated  in  the  text,  yet  with 
no  reference  to  the  report.  Again  on  page  206,  we  are  told  in  an 
extended  note  that  "according  to  the  daily  papers,  the  Supreme 
Court  of  Kansas"  in  1894,  sustained  a  ruling,  etc.  Why  not  cite 
the  official  report,  State  v.  Gray,  55  Kan.  135,  as  well  as  the  daily 
papers?  However,  these  criticisms  are  not  intended  to,  and  do  not, 
go  to  the  real  merits  of  the  book.  Simply,  since  it  is  a  work  of 
real  value  to  the  legal  profession,  these  omissions  are  to  be  regretted, 
as  the  citations  would  have  made  a  more  complete  treatise  without 
interfering  in  the  least  with  its  conciseness.  S.  W.  E. 
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Cases  on  Equity  Pleading  and  Practice.  By  Bradley  M.  Thomp- 
son, Jay  Professor  of  Law  in  the  University  of  Michigan.  Cal- 
laghan  &  Co.,  Chicago.  1903.  8vo.,  buckram,  pp.  332. 
The  cases  contained  in  this  volume  were  selected  "with  a  view 
to  assisting  both  the  student  and  instructor,  with  illustrations  of 
the  practical  application  of  the  general  principles  and  rules  of  equity 
pleading  and  practice.''  But  it  is  regretted  that  the  author  in  car- 
rying out  his  laudable  purpose  did  not  add  notes  and  comments 
to  the  cases,  which  would  have  made  the  work  of  far  more  value 
and  assistance  to  the  student.  The  selection  of  cases,  too,  would 
better  have  illustrated  the  practical  rules  of  equity  pleading  and 
practice  if  more  cases  from  the  Federal  courts  had  been  added, 
especially  those  discussing  the  equity  practice  as  it  exists  in  the 
United  States  courts.  The  subject  is  necessarily  treated  in  brief 
compass,  with  only  one  or  two  cases  upon  each  point;  but  never- 
theless most  of  the  important  topics  are  well  illustrated  by  the  cases 
selected.  The  work  will  prove  of  considerable  convenience  to  the 
student  in  having  at  hand  a  compilation  of  cases  that  may  throw 
light  on  the  practical  applicaticm  of  difficult  principles  of  equity 
pleading,  but  its  value  as  a  case-book  could  be  greatly  increased 
in  many  particulars.  7/.  C  S. 

Encyclopedia  of  Evidence,    Vol.  i,  edited  by  Edgar  W.  Camp.     L, 

D.  Powell  Co.,  Los  Angeles,  Cal.    1902.      pp.  1020,  sheep. 

If  the  first  volume  of  the  Encyclopedia  of  Evidence  is  a  sample, 
the  work  will  fill  a  IcMig  felt  need.  There  are  many  good  text  books 
on  the  subject  of  evidence  which,  in  a  general  way,  give  the  law, 
its  theory  and  history,  but  at  the  present  time  there  is  no  work  which 
treats  of  this  branch  of  adjective  law  as  the  encyclopedias  of  law- 
do  of  substantive  law.  This  encyclopedia  does  not  attempt  to  give 
theory  or  history  but  rather  to  give  all  of  the  rules  of  evidence  as  they 
exist  today. 

Some  space  has  been  given  to  the  law  of  evidence  in  the 
American  and  English  Enc.  of  Law  but  it  is  not  fully  treated.  In 
the  first  volume  of  the  second  edition,  of  the  above  mentioned 
work,  fifty-four  pages  are  given  up  to  ''Admissions"  while  in  the 
volume  under  review  over  two  hundred  and  sixty  pages  treat  of 
this  subject.  An  idea  of  the  comprehensiveness  of  the  undertak- 
ing may  be  gained  from  the  fact  that  the  first  volume  is  entirely 
taken  up  with  the  law  of  evidence  on  subjects  from  Abandonment 
to  Assault  and  Battery. 

Not  only  are  the  general  rules  stated  but  also  cases  supporting 
them  are  cited  from  nearly  every  state.  For  example,  on  page 
five  hundred  and  seventy-four  the  statement  that,  "where  a  num- 
ber of  persons  have  a  joint  interest  or  privity  of  design,  or  are 
jointly  liable,  the  admission  of  one  relating  to  such  matter  is,  in 
the  absence  of  fraud,  competent  against  all,"  is  supported  by  cases 
cited  from  twenty-two  states.  The  dficial  reports,  the  National 
Reporter    System,    the    American  Decisions,    American    Reports, 
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American  State  Reports  and  Lawyers'  Reports  Annotated  are  cited. 
It  is  to  be  h(^d  that  the  aim  of  the  editor,  "to  include  all  for 
which  a  lawyer  would  naturally  examine  books  on  evidence,  and 
to  exclude  all  for  which  he  would  more  naturally  turn  to  others," 
will  be  as  carefully  carried  out  in  the  preparation  of  the  remain- 
ing volumes.  C.  D.  L. 

Cases  on  Criminal  Law,    By  Jerome  C,  Knowlton,  Marshall  Pro- 
fessor of  Law  in  the  University  of  Michigan.     Callaghan  & 
Co.,  Chicago.     1902.    Buckram,  pp.  397. 
This  work  is  a  collection  of  illustrative  cases  on  criminal  law, 
doubtless  those  in  use  in  Prof.  Knowlton's  own  class-room.    While 
in  no  particular  is  it  a  case  text-book,  and  probably  was  not  in- 
tended as  such,  yet  the  cases  are  topically  arranged  in  text-bo(^ 
fashion,  in  chapters  and  sub-divisions,  enabling  one  to  get  at  the  con- 
tents easily.     The  cases  themselves  seem  to  have  been  carefully 
selected  and  fairly  well  cover  the  subject. 

To  how  large  a  number  the  book  will  be  useful,  is  somewhat 
of  a  question.  To  those  coming  tmder  Prof.  Knowlton's  instruc- 
tion, for  whom  presumably  it  is  primarily  intended,  it  will  be  both 
convenient  and  valuable.  But  it  is  essentially  a  supplementary 
work  and  is  not  suited  for  independent  use  by  the  student,  nor  is 
it  sufficiently  complete  to  be  of  service  to  the  practitioner.  Again, 
the  limited  number  of  cases,  seldom  more  than  one  upon  a  single 
topic,  and  the  absence  of  any  notes  or  citations,  will  hardly  com- 
mend the  work  to  professors  elsewhere.  Books  of  this  charactei 
can  be  so  easily  and  cheaply  produced  today,  that  a  work  of  so 
limited  scope  as  the  present  is  not  likely  to  be  widely  adopted. 

5.  W.  E. 

Analytical  Tables  of  the  Law  of  Evidence.  For  use  with  Stephen's 
Digest  of  the  Law  of  Evidence.  By  George  M.  Dallas,  LL.  D., 
Judge  of  the  U.  S.  Circuit  Court,  and  Henry  Wolf  Bikle,  A. 
M.,  LL.  B.,  Fellow  in  the  Law  Department  of  the  University 
of  Pennsylvania.  T.  &  J.  W.  Johnson  &  Co.,  Philadelphia. 
1903.    Buckram,  pp.  89. 

This  small  volume  contains  a  brief  but  comprehensive  outline 
of  the  subject,  compiled  in  a  clear  and  logical  order.  It  thus  affords 
an  aid  to  the  memory  of  the  student  in  retaining  the  rules  as  set 
forth  by  Stephen.  Its  usefulness,  however,  would  appear  to  be 
limited  to  this  purpose,  for  it  is  a  bare  enumeration  without  illustra- 
tion and  application,  or  the  citation  of  cases,  except  in  a  very  few 
notes.  Whether  the  practitioner,  who,  of  course,  knows  the  ele- 
mentary principles,  will  find  the  work  of  any  value  would  seem  at 
least  doubtful.  /.  H.  S, 
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SCHOOL  AND  ALUMNI  NOTES. 

The  faculty  of  the  School  announce  the  election  of  Professor  John  Wurts, 
who  has  hcjd  the  chair  of  Elementary  Law,  Real  Property,  and  Trusts,  to 
the  new  Foster  Professorship  of  English  Common  Law.  This  is  the  Pro- 
fessorship endowed  from  the  estate  of  the  late  Lafayette  F.  S.  Foster,  of 
Norwich,  Conn. 

Robert  C.  Morris,  of  the  New  York  Bar,  instructor  in  the  French  Codes 
in  the  Graduate  course  of  the  School  has  been  appointed  by  President 
Roosevelt  as  United  States  agent  to  present  the  American  case  before  the 
mixed  commission  at  Caracas,  Venezuela. 

The  Wayland  prize  speakers  for  this  year  were:  F.  B.  Adams,  1903; 
Cogswell  Bentley,  1904;  G.  W.  Crawford,  1903;  J.  H.  Lewis,  1903;  W.  J. 
Mulligan,  1904;  and  J.  H.  Sears,  1904.  The  first  prize  of  $50  was  awarded 
to  Mr.  Sears;  the  second,  of  $30,  to  Mr.  Bentley;  and  the  third,  of  $20,  to 
Mr.  Crawford. 

The  officers  of  ^the  Kent  Gub  for  the  present  term  are.  President,  Charles 
D.  Lockwood,  1903;  vice-president,  George  E.  Mix,  1904;  secretary,  A.  A. 
Jcnte,  1905;  treasurer,  M.  J.  Cunningham,  1903;  critic,  J.  H.  Lewis,  1903. 

'69. — Ex-Senator  Timothy  J.  Fox  died  March  29  at  his  home  in  New 
Haven. 

'75. — ^John  P.  Studley  was  re-elected  Mayor  of  New  Haven  by  an  in- 
creased majority. 

'83. — Carter  H.  Harrison  has  been  re-elected  Mayor  of  Chicago  for  a 
fourth  term. 

'87. — Bradley  V.  Sargent  has  been  elected  judge  of  the  Superior  Court 
of  Monterey  County,  California. 

'90.— Hon.  Walter  F.  Frear,  Chief  Justice  of  the  Supreme  Court  of 
Hawaii;  Arthur  A.  Wilder,  '97;  and  Albert  F.  Judd,  ex-1900,  have  been  ap- 
pointed by  Gov.  Dole,  a  commission  to  compile  the  laws  of  Hawaii. 

'93. — Lawrence  M.  Byers  of  the  Des  Moines  bar,  at  present  professor  in 
the  Iowa  College  of  Law,  has  been  elected  to  a  professorship  in  the  State 
University  of  Iowa  School  of  Law. 

'92. — George  P.  Steele  has  been  appointed  a  member  of  the  Denver  Fire 
and  Police  Board. 
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'98. — Phelps  Montgomery  has  been  appointed  by  Governor  Chamberlain 
as  one  of  the  Connecticut  Commissioners  to  the  Louisiana  Purchase  Ex- 
position at  St.  Louis. 

»g9._William  A.  Arnold  has  recently  been  appointed  judge  of  the  city 
court  of  Willimantic,  Conn. 

'99. — Charles  H.  Huberich,  D.C.L..  has  an  article  in  the  March- April 
number  of  the  American  Law  Review  upon  "Venereal  Disease  in  the  Law 
of  Marriage  and  Divorce."  An  article  by  Mr.  Huberich  on  "The  Paternal 
Power  in  Chinese  Law"  appeared  in  the  December  number  of  the  Juridical 
Review  (Edinburgh),  and  in  a  later  issue  of  the  Rivista  di  diritto  internaz- 
ionale  (Naples). 

'01. — ^J.  Moss  Ives  has  been  appointed  corporation  council  for  the  city 
of  Danbury,  Conn. 

'01.— Edward  L.  Smith  has  been  appointed  a  member  of  the  board  of 
water  commissioners  of  Hartford,  Conn. 

'02.— W.  F.  Coffin  is  with  Stephen  M.  Hoye,  62  Wall  street,  New  York, 
as  managing  clerk. 

*02. — A.  G.  Fessenden  has  been  elected  a  selectman  of  the  town  of  New 
Haven. 

'02. — F.  S.  Jackson  is  managing  clerk  for  Sackett  and  McQuaid,  Tribune 
Building,  New  York 

'02. — Mason  H.  Newell  is  now  associate  editor  of  the  Illinois  Appellate 
Reports. 

'02.— C.  T.  Lark  has  recently  passed  the  New  York  Bar  examinations 
and  been  admited  to  practice.  He  is  with  Sheehan  and  Collins,  32  Nassau 
street    New  York. 

'02.— John  B.  Pew  was  one  of  the  speakers  at  the  fifteenth  annual  ban- 
quet of  the  Kansas  City  Bar  association,  March,  5th. 

'02. — O.  W.  Piatt,  J.  L.  Gilson  and  C.  A.  Green  have  formed  a  partner- 
ship for  the  general  practice  of  law,  with  offices  at  69  Church  street,  New 
Haven. 


■^ 


